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CASES  IN  1  NEVADA. 

1  Nev.  17-^22.    DAVIS  v.  THOMPSON. 

Davis  T.  Thompson,  1  Nev.  21,  same  case  on  petition  for  rehearing. 

1  Nev.  22-27.    GELLSR  v.  HUFFAKER. 

Xo  citation. 

1  Nev.  27-32.    STEEL  v.  STEEL. 

Arbitration  —  Snbmitiion  to.  — Cited  in  Krliss  v.  Hotaling,  96  Cal. 
622,  31  Pac.  741,  as  to  distinction  between  submission  to  arbitration 
under  statute  and  at  common  law  —  statute  must  be  strictly  pursued. 

Statute  to  be  strictly  pursued.  —  Cited  in  Readdy  t.  Tampa 

Elec.  Co.  51  Fla.  296,  41  8o.  637,  to  point  statutes  governing  arbitration 
in  derogation  of  common  law  and  must  be  strictly  pursued;  Burkland 
V.  Johnson,  50  Neb.  865,  70  N.  W.  391,  to  point  that  submission  to  ar- 
bitration not  conforming  to  statutory  provisions  cannot  be  enforced 
by  judgment  thereon. 

1  Nev.  3a-36.     PEOPLE  v.  BONDS. 

Instruction  in  criminal  case  —  Refusing  without  giving  reason.  — 
Cited  in  State  v.  McNamara,  3  Nev.  79,  as  being  error,  in  criminal 
vase,  to  refuse  an  instruction  which  is  proper  to  be  given,  because  al- 
ready given,  without  stating  the  reason  to  jury;  Gerhauser  v.  North 
Hritish,  etc.,  Ins.  Co.  7  Nev.  199,  as  to  holding  error  for  court  to  refuse 
instruction  in  criminal  cause  without  giving  reason,  disclosed  dictum  and 
dented;  State  v.  Ferguson,  9  Nev.  118,  to  point  that  where  instruction 
in  a  criminal  cause  is  refused  because  already  given,  that  fact  should 
be  stated  and  noted;  State  v.  O'Connor,  11  Nev.  425,  to  the  point  that 
refusal  in  presence  of  jury,  of  an  instruction  in  criminal  cause  proper 
to  be  given,  is  error,  which  is  not  cured  by  giving  same  instruction  in 
other  language.  1 
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Mwt  be  in  wxitins.^  Cited  in  SUte  r.  Harkin,  7  Nev.  384,  to 

point  that  instruction  in  criminal  cause  must  be  reduced  to  writing. 

Oral  chaiset  conaent.  — ated  in  State  ▼.  Fiaher,  23  Mont.  552, 

59  Pac.  922,  to  point  that  consent  to  an  oral  charge,  or  to  any  modifi- 
cation or  comment  thereon,  must  be  expressly  given. 

Remarka  of  court,  force  as.  ^  Cited  in  State  ▼.  Tickel,  13  Nev. 

511,  to  point  that  remarks  made  by  court  to  respondent's  counsel,  in 
hearing  of  jury,  has  same  effect  as  if  given  in  formal  instruction,  and 
is  error  entitling  to  new  trial;  State  v.  Warren,  18  Nev.  466,  5  Pac. 
138;  and  NeiU  v.  Rogers  Produce  Co.  38  W.  Va.  231,  18  S.  E.  564,  to 
point  that  remarks  made  by  court  to  respondent's  counsel,  in  hearing 
of  jury,  has  same  effect  as  if  given  in  formal  instruction,  and  if  error 
entitles  to  new  trial ;  Allen  v.  United  States,  115  Fed.  10,  52  C.  C.  A. 
597,  to  point  that  remarks  of  court,  if  erroneous,  had  same  effect  a» 
erroneous  instruction. 

Ciroimttantial  evidence  —  Where  positive  testimony  in.  —  Cited  in 
reference  note  in  97  Am.  St.  Rep.  790,  to  point  that  the  jury  should  have 
been  instructed,  as  requested  by  defendant,  upon  circumstantial  evi- 
dence, where  the  case  was  made  up  partly  of  such  evidence  and  partly 
of  direct  testimony,  as  the  jury  might  base  their  verdict  entirely  on 
the  former,  disregarding  the  latter.  The  weight  of  authority,  however, 
is  against  this  case,  and  the  general  rule  is  that  where  the  evidence  is 
not  entirely  circumstantial  the  court  need  not  charge  thereon. 

1  Nev.  36-39.    VESEY  ▼.  HERMANN. 

Construing  Constitution  Art.  IV.  §  43.  —  Followed  in  Brown  v.  Davia^ 
1  Nev.  413,  415,  in  giving  strict  construction  to  §  32  of  Article  IV.  of 
state  constitution. 

1  Nev.  40-60.    HAMILTON  v.  KNEELAND. 

Hamilton  v.  Kneeland,  1  Nev.  61,  same  case  on  application  for  writ 
of  error. 

Applicability  of  common  law.  —  Cited  in  Estate  of  Fair,  132  Cal.  534» 

60  Pac.  457,  84  Am.  St.  Rep.  70,  as  against  weight  of  authority  on  doc- 
trine as  to  applicability  of  common  law  to  states  erected  out  of  territory 
not  derived  from  England. 

Cited  in  reference  notes  in  22  L.R.A.  509,  common  law  adopted  as 
amended  or  altered  by  statutes  in  force  at  time  of  migration  of  our 
ancestors;  22  L.R.A.  511,  statute  of  32  Hen.  VIII.  ch.  34  is  part  of 
common  law  adopted  in  this  country;  16  L.R.A.(N.S.)  1150,  as  opposed 
to  current  of  authority  on  applicability  of  common  law  in  states  con- 
stituted out  of  territory  not  derived  from  England. 

Breach  of  condition  subsequent.  —  Cited  in  reference  notes  in  44  Am. 
Dec.  754,  to  point  that  breach  of  condition  subsequent  does  not  ipso 
facto  revest  the  estate  in  the  grantor  or  other  party  entitled  to  the 
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performance  of  the  condition,  where  the  estate  is  one  of  freehold,  unless 
such  party  is  already  in  possession,  but  as  he  may  elect  to  waiver  or 
insist  upon  the  forfeiture,  if  he  elects  to  do  the  latter,  he  must  mani- 
fest his  intent  to  do  so  by  entry,  or  other  equivalent  proceeding,  aa 
hereinafter  stated,  for  it  is  an  ancient  rule  of  the  common  law  that 
"an  estate  of  freehold  cannot  begin  nor  end  without  ceremony";  44 
Am.  Dec.  755,  rule  that  a  breach  of  a  condition  subsequent  does  not 
ipso  facto  determine  an  estate  granted  upon  such  condition,  and  revest 
it  in  the  grantor,  does  not  apply  to  estates  for  years,  for  ''a  lease  for 
years  may  begin  without  ceremony  and  so  may  end  without  ceremony/' 
and  if  the  provision  is  that  the  lease  shall  cease  or  be  void,  if  the  con- 
dition is  not  performed,  without  requiring  a  re-entry,  the  lease  may  be 
determined  by  the  breach  itself. 

Se-entiy  for  condition  broken.  —  Cited  in  reference  note  in  44  Am. 
Dec.  755,  to  point  that  the  reason  of  the  rule  requiring  a  re-entry  for 
condition  broken  does  not  exist  in  that  state,  and  that  therefore  the 
rule  has  ceased,  and  a  demand  before  suit  is,  at  most,  all  that  is  neces- 
sary. 

1  Nev.  60-«7.    HAMILTON  y.  KNEELAND. 

Action  commenced  in  territorial  court,  etc.  —  Applicability.  —  Cited 
in  Pendleton  v.  Cowling,  11  Mont.  47,  27  Pac.  388,  to  point  that  action 
commenced  in  territorial  court,  determined  in  supreme  court  of  stato 
thereafter  formed,  not  appealable,  although  right  of  appeal  to  U.  S. 
Supreme  Court  existed  at  time  of  commencement  of  suit. 

Writ  of  error  —  Sight  to.  —  Cited  in  reference  notes  in  66  L.R.A. 
836,  to  point  that  where  there  is  any  doubt  as  to  right  to  writ  of  error, 
the  writ  should  issue  on  application  to  chief  justice. 

1  Nev.  6a-72.    SANEST  v.  NOYSS. 

Survey  —  Equivalent  to  possession  when.  —  Distinguished  in  Desmond 
V.  Stone,  1  Nev.  379,  on  point  that  official  survey  for  period  of  one 
year,  amounts  to  same  as  actual  possession  and  continuous  occupation; 
cited  in  Clements  v.  Hays,  76  Ala.  284,  to  point  that  incompleted  sur- 
vey of  lands,  without  color  of  title,  does  not  show  actual  occupancy; 
Crosby  v.  Pridgen,  76  Ala.  387,  to  point  that  mere  staking  of  land 
without  other  acts  of  ownership  insufficient  indicia  of  possession  suffi- 
cient to  maintain  ejectment. 

Possession — Acts  necessary  to  constitute.  —  Followed  in  Eureka 
Mining  Co.  v.  Way,  11  Nev.  175,  and  Silver  Peak  Mines  v.  Valcalda, 
79  Fed.  889,  to  point  that  acts  necessary  to  constitute  possession  of 
land,  depend  upon  character  of  land,  locality,  and  object  for  which 
taken  up;  cited  in  McFarland  v.  Culbert,  2  Nev.  282;  and  Courtney  v. 
Turner,  12  Nev.  352,  arable  or  meadow  lands  must  be  fenced;  timber 
lands  need  not  be. 
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Prior,  suffidency  of.  —  Cited  in  Staininger  v.  Andrews,  4  Nqt.  G8, 

to  point  that  prior  possession  must  be  shown  to  have  been  actual 
possession,  such  as  would  enable  maintaining  trespass. 

1  Nev.  73-74.    CHOATE  v.  BULLION  MIN.  CO. 

Continuance  —  Discretion  of  trial  court.  —  Followed  in  Taylor  v. 
Xevada,  etc.,  Ry.  Co.  26  Nev.  426-9,  69  Pac.  859,  to  point  that  eon  tin  fi- 
ance within  discretion  of  court,  in  absence  of  abuse  of  discretion,  ri'i- 
ing  not  disturbed. 

1  Nev.  75-«2.    SAWYER  v.  HAYDON. 

Election  — Authority  to  hold.  —  Followed  in  State  v.  Collins,  2  Nev. 
353,  to  point  that  an  election  cannot  be  held  without  a  law  author- 
izing it;  cited  in  People  v.  Col,  132  Cal.  339,  64  Pac  479;  Robertson  v. 
State,  109  Ind.  95,  10  N.  E.  589;  Douglas  County  v.  Keller,  43  Neb. 
646,  62  N.  W.  62;  State  v.  Meares,  116  N.  C.  592,  21  S.  E.  976;  Rodwell 
V.  Rowland,  137  N.  C.  651,  50  S.  E.  331;  and  State  v.  Gardner,  3  S. 
Dak.  560,  54  N.  W.  609,  to  point  that  an  election  to  fill  an  office  can 
be  held  when  authorized  by  law,  only;  any  other  nugatory. 

Cited  in  reference  note  in  90  Am.  St.  Rep.  65,  to  point  that  there 
is  no  inherent  right  in  the  people  to  hold  an  election.  It  can  only  be 
licld  by  virtue  of  some  constitutional  provision  or  legal  enactment, 
either  expressly  or  by  direct  implication  authorizing  that  particular 
election. 

Authoritatively  designed  in  advance.  —  Cited  in  People  v.  Hogc, 

55  Cal.  620,  to  point  that  time  of  holding  an  election  must  be  authori- 
tatively designated  in  advance  conformable  to  law,  or  election  in- 
effectual. 

Appointee,  "next  regular  election."  —  Cited  in  People  v.  Budd, 

114  Cal.  171,  45  Pac.  1061,  34  LJI.A.  48,  to  point  that  vacancies  filled 
''until  the  next  regular  election,"  is  until  next  regular  election  to  fill 
such  office;  State  v.  Simon,  20  Ore.  372,  26  Pac.  172,  to  point  that 
vacancies  filled  "until  next  regular  election,''  is  until  next  regular  elec- 
tion to  fill  such  office;  Rodwell  v.  Rowland,  137  N.  C.  644,  50  S.  E.  329, 
to  point  that  "regular  election"  means  regular  election  to  fill  the  office; 
People  v.  Hardy,  8  Utah,  73,  29  Pac.  1119,  not  until  an  intervening 
general  election  for  other  purposes. 

Election  to  fill  vacancy  "Special"  —  Cited  in  reference  note  in  70 

Am.  Dec.  769,  to  point  that  an  election  to  fill  a  vacancy  in  an  office 
caused  by  the  resignation  of  the  incumbent  is  a  special  election  and  it 
is  necessary  that  the  governor  should  issue  a  proclamation  calling  for 
an  election  to  fill  the  same  before  it  can  be  validly  filled. 

1  Nev.  82-104.    PAUL  v.  ARMSTRONG. 

Appeal  —  Default  judgment  —  Followed  in  Ridd  v.  Four-Twenty 
Mining  Co.  3  Nev.  384,  and  Wiggins  v.  Henderson,  22  Nev.  108,  36 
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Pac.  460,  on  point  that  an  appeal  will  not  lie  from  a  judgment  on  de- 
fault. 

Substituted  aenrice  —  Statute  strictly  pursued.  —  Cited  in  Little  v. 
Currie,  5  Nev.  92,  to  point  that  statutory  provision  in  assuming  juris- 
diction by  other  than  personal  service  must  be  strictly  pursued. 

Issues  tried.— Cited  in  Martin  y.  District  Court,  13  Nev.  90; 

and  Italian-Swiss  Agricultural  Coloney  v.  Bartagnolli,  9  Wyo.  207,  61 
Pac.  1020,  to  point  appellate  court  can  try  issues  tried  in  court  below, 
only. 

rrrial  de  noTO."— Cited  in  In  re  McVay's  EsUte,  14  Idaho,  67, 

93  FSc.  32;  and  Zimmerman  y.  Bradford-Kennedy  Co.  14  Idaho,  686,  95 
Pac.  827,  to  point  that  ''trial  de  novo"  means  trial  of  issues  tried  below. 

Certiorari  — Cited  in  Chapman  v.  Justice  Court,  29  Nev.  159,  160,  86 
Pac  554,  to  effect  that  in  the  principal  case  the  opinion  of  Brosman, 
J.,  held,  "A  writ  of  certiorari  is  not  inhibited  to  a  party  aggrieved  in 
all  proceedings  or  actions  wherein  a  right  of  appeal  is  given,"  and 
adding  that  "it  should  be  noted  that  Beatty,  J.,  did  not  participate  in 
the  hearing,  and  that  Lewis,  C.  J.,  concurred  4n  the  affirmance  of  the 
judgment  below,  but  for  reasons  different  from  those  given  by  Justice 
Brosman.'  It  will  be  seen,  therefore,  that  the  opinion  of  Brosman,  J., 
does  not  have  the  force  of  an  opinion  of  this  court.  Besides,  Justice 
Brosman,  in  his  opinion,  held  that  the  case  was  one  in  which  an  appeal 
would  not  lie,  and  in  two  subsequent  cases  this  court  has  held  to  the 
same  effect;"  State  v.  Case,  14  Mont.  528,  37  Pac.  99,  and  Golding  v. 
Jennings,  1  Utah,  139,  to  point  certiorari  lies  where  remedy  by  appeal 
is  inadequate;  State  v.  Rose,  4  N.  Dak.  336,  58  N.  W.  521,  26  L.R.A. 
604,  to  point  court,  on  judgment  in  certiorari,  will  issue  writ  of  restitu- 
tion; Yearian  v.  Speirs,  4  Utah,  397, 10  Pac.  617,  to  point  that  law  docs 
not  remit  party  to  process  that  will  be  fruitless,  where  there  is  one  that 
may  prove  available. 

Cited  in  reference  note  in  50  L.R.A.  790,  to  point  that  certiorari  will 
lie  where  remedy  given  by  appeal  is  ineffectual. 

1  Key.  104-109.    HALE  ft  NORCROSS  6.  ft  S.  MIN.  CO.  v.  STOREY 

COUNTY. 

Taxation  —  Possessory  right.  —  Followed  in  People  v.  Taylor,  1  Nev. 
110;  cited  in  State  v.  Real  Del  Monte  Min.  Co.  1  Nev.  525;  Wright  v. 
Cradlebaugh,  3  Nev.  346;  State  v.  Cent.  Pac.  R.  Co.  21  Nev.  259,  30 
Pac.  689;  and  Delinquent  Tax-List  (Appeal  of  Maish),  4  Ariz.  188,  37 
Pac.  370,  to  point  that  possessory  right  in  mining  claim,  etc.,  is  the 
property  subject  to  taxation. 

Assessment,  number  of  acres.  —  Followed  in  State  v.  Central  P. 

R.  Co.  10  Nev.  47,  63,  in  point  that  assessment  good  although  number 
of  acres  not  given;  dted  in  State  v.  Central  Pac.  R.  R.  Co.  10  Nev.  63, 
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in  sustaining  sufficiency  of  description  of  land  in  assessment  of  tax  on 
railroad. 

Title  by  occupancy  ^  Descendible.  —  Cited  in  Gillett  v.  Gaffney,  3 
Colo.  368,  to  point  that  title  by  occupancy  of  lands  subject  to  entry,  is 
descendible. 

Improvement  on  undeeded  lots,  taxable.  —  Cited  in  Topeka  Commer- 
cial, etc.,  Co.  V.  McPherson,  7  Okla.  345,  54  Pac.  493,  holding  improve- 
ments on  undeeded  lots  subject  to  taxation. 

1  Nev.  109-110.    PEOPLE  v.  TAYXOR. 

No  citation. 

1  Nev.  110-116.    PEOPLE  v.  LOGAN. 

Indictment  —  Failure  to  demur,  effect  ^-Gted  in  State  v.  Derst,  10 
Nev.  444,  to  point  that  failure  to  demur  to  indictment  waives  the 
objection. 

Stating  crime  argumentatively.  —  Cited  in  State  v.  Lung,  21  Nev. 

215,  28  Pac.  237,  37  Am.  St.  Rep.  505;  and  Moline  v.  State,  67  Neb. 
172,  93  N.  W.  230,  to  point  that  crime  cannot  be  stated  argumentative- 
ly; it  must  be  stated  positively  and  explicitly. 

1  Nev.  11^123.    TRAVIS  v.  EPSTEIN. 
No  citation. 

1  Nev.  123-130.    RUNKLE  v.  6AYL0RD. 

Means  of  knowledge  —  Notice  charged.  —  Cited  in  Webb  v.  John 
Hancock  Mut.  L.  Ins.  Co.  162  Ind.  638,  69  N.  E.  1014,  66  L.RA.  647, 
to  point  that  appellee  having  means  of  knowledge,  in  law  is  chargeable 
with  knowledge.    / 

Mortgagee  —  Duty  as  to  sale.  —  Cited  in  reference  note  in  92  Am. 
St.  Rep.  584,  to  point  that  it  is  the  duty  of  the  mortgagee  as  trustee 
to  obtain  an  advantageous  sale  of  the  property  for  the  benefit  of  all 
parties  interested,  and  if  he  fails  in  this  respect  and  reports  himself 
as  the  purchaser  at  a  gross  depreciation  in  the  value  of  the  property, 
the  sale  must  be  set  aside. 

1  Nev.  130-133.    CORDIELL  v.  FRIZELL. 

Officers-elect.  — Cited  in  Brewer  v.  King's  Sureties,  63  Ala.  515,  to 
point  that,  in  absence  of  express  statutory  provision,  officer  may  qualify 
and  enter  upon  duties  as  soon  as  he  receives  certificate  of  election; 
United  States  v.  Dietrich,  126  Fed.  684  aa  to  who  are  officers-elect. 

Cited  in  reference  note  in  72  Am.  Dec.  187,  to  point  that  an  officer- 
elect,  but  who  has  not  qualified  and  entered  upon  his  office,  is  not  an 
officer. 
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1  Her.  134-141.    ASMSTROHG  ▼.  PAUL. 

Followed  in  Armstrong  y.  Paul,  1  NeT.  141,  questions  involved  and 
parties  same  as  principal  case. 

Jurisdiction  —  Acconntinc,  lands  in  another  state.  — Cited  in  Penin- 
sular Trading,  etc,  Co.  v.  Pacific  Steam,  etc.,  Co.  123  Cal.  697,  66  Pac 
^7,  as  sustaining  the  principle  that  a  court  has  jurisdiction  of  action 
for  accounting  relating  to  lands  in  another  state. 

Limitation  as  to  anomit.  —  Cited  in  People  v.  Maxon,  1  Idaho, 

236,  to  point  that  limitation  of  justice's  jurisdiction  as  to  amount  ap- 
plies in  tort  as  well  as  contract. 

1  Nev.  141.    ARMSTRONG  ▼.  PAUL. 

Cited  in  People  v.  Maxon,  1  Idaho,  348,  as  to  the  limitation  of  juris- 
diction of  justices'  courts. 

1  Ner.  142-150.    VAN  VALKENBURG  ▼.  HUFF. 

Motion  for  new  trial  —  Notice  stating  grounds,  as.  —  Cited  in  Run- 
ner V.  Woitke,  2  Alaska,  470,  to  point  that  a  notice  of  motion  for  a 
new  trial,  setting  out  the  formal  grounds,  and  treated  hy  both  parties 
as  a  motion  for  a  new  trial,  is  sufficient. 

Mining  claim.  — Cited  in  Moore  v.  Hamerslag,  109  Cal.  124,  41  Pac. 
S06,  to  point  that  claim  located  in  name  of  another  vests  title  thereto 
in  latter;  Union  Consol.  Silver  Min.  Co.  v.  Taylor,  100  U.  6.  40,  25 
L.  ed.  642,  to  point  that  possession  of  mining  claim  by  one  co-tenant 
is  possession  of  all. 

Cited  in  reference  note  in  7  L.R.A.(N.S.)  843,  as  to  declarations 
of  prior  locator  amounting  to  admission  subsequent  location  not  con- 
flicting; that  he  located  but  one  of  two  ledges,  outcroppings  of  which 
were  mingled  and  confused. 

1  Nev.  150-161.    CALIFORNIA  STATE  TEL.  CO.  v.  PATTERSON. 

California  State  Tel.  Co.  v.  Patterson,  1  Nev.  158,  same  case  on  peti- 
tion for  rehearing. 

Petition  —  Sufficiency  of.  —  Distinguished  in  Howard  v.  Richards.  2  Nev. 
133,  90  Am.  Dec  520,  as  to  sufficiency  of  petition;  cited  in  Victor  Mill. 
A  Min.  Co.  V.  Justice  Court,  18  Nev.  28,  1  Pac.  834,  to  point  that  alle- 
gation that  amoimt  claimed  was  *'due  from  defendant  to  plaint iflf," 
merely  states  a  conclusion  of  law;  Gale  v.  James,  11  Colo.  542,  19  Pac. 
447,  to  point  that  a  denial  in  answer  of  a  conclusion  of  law  in  com- 
plaint raises  no  issue;  Chesney  v.  Chesney,  88  Utah,  508,  94  Pac.  991, 
to  point  that  a  general  allegation  of  indebtedness,  without  setting  out 
facts  on  which  indebtedness  arose,  merely  states  a  conclusion  of  law 

Appeal  —  May  be  taken  when.  —  Cited  in  Howard  v.  Richards,  2  Nev. 
135,  90  Am.  Dec.  520,  to  point  that  appeal  may  be  taken  from  a  judg- 
ment ordered  when  minute  made  and  before  regularly  entered  up. 
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Making  up  issues  without  demurring,  effect— 'Distinguislied  in  Mc- 
Manus  v.  Ophir  S.  M.  Co.  4  Nev.  19,  as  not  applicable  to  the  question  of 
effect  of  answer  without  demurrer;  cited  in  Treadway  v.  Wilder,  8  Nev. 
97,  as  reproving  practice  of  making  up  issues  as  if  of  fact,  and  then 
objecting  at  trial. 

Judgment  —  Final,  what  constitutes.  — Cited  in  Perkins  v.  Sierra 
Nevada  S.  H.  Co.  10  Nev.  411;  Kehoe  v.  Blethen,  10  Nev.  453;  In  re 
Cook's  EsUte,  77  Cal  228,  19  Pac  435,  1  L£.A.  570,  11  Am.  St.  Rep. 
267;  and  Simmons  v.  Hanne,  50  Fla.  271,  39  So.  79,  as  to  what  con- 
stitutes a  final  judgment  from  which  appeal  may  be  taken;  fol1owo<l 
in  Linville  v.  Scheeline,  30  Nev.  Ill,  93  Pac.  227 ;  and  Central  Trust  Co. 
V.  Holmes  Min.  Co.  30  Nev.  440,  97  Pac.  391,  on  point  that  the  decision 
of  the  court  is  the  announcement  by  the  court  of  its  judgment,  and  is 
distinct  from  the  findings. 

Cited  in  reference  notes  in  90  Am.  Dec.  524,  to  point  that  although 
the  judgment  had  not  been  regularly  entered  by  the  clerk,  still  an 
appeal  might  be  taken  from  a  judgment  ordered  by  the  court,  and  a 
minute  made  of  such  order;  the  judge  then  expressed  it  as  his  opinion, 
that,  at  least  for  the  purposes  of  appeal,  when  final  judgment  is  entered, 
it  is  to  be  considered  as  bearing  date  by  relation  as  of  the  time  when 
it  was  ordered;  and  that  as  plaintiff  failed  to  file  his  cost  bill  until 
after  two  days  from  the  time  judgment  was  rendered  and  ordered 
entered  by  the  clerk,  the  right  to  costs  was  lost;  28  L.R.A.  628,  judgment 
when  pronounced  by  the  court  is  final  so  that  an  appeal  will  lie  under 
Nevada  Civil  Practice  Act  §  330,  authorizing  an  appeal  from  a  final 
judgment  although  it  has  not  been  entered  and  recorded  by  the  clerk 
as  required  by  law. 

And  entry  of,  distinguished.  —  Cited  in  Re  Cook's  Estate,  77  Cal. 

226,  19  Pac.  434,  1  L.R.A.  569,  11  Am.  St.  Rep.  267,  on  distinction  be- 
tween judgment  and  entry  thereof;  Central  Trust  Co.  v.  Holmes  Min. 
Co.  30  Nev.  440,  97  Pac.  391,  to  point  that  *'the  judgment  is  a  judicial 
act  of  the  court.  The  entry  is  the  ministerial  act  of  the  clerk.  Tiio 
judgment  is  as  final  when  pronounced  by  the  court  as  when  it  is  entered 
and  recorded  by  the  clerk  as  required  by  statute.'' 

1  Nev.  161-172,  90  Am.  Dec.  476.    COX  v.  SMITH. 

Attorney  fee  —  Stipulation  for  payment  valid.  —  Followed  in  McLane 
V.  Abrams,  2  Nev.  207,  208;  cited  in  Bums  v.  Scoggin,  16  Fed.  735,  9 
Sawy.  73;  Broadbent  v.  Brumback,  2  Idaho,  342,  (373)  16  Pac.  558; 
and  Tholen  v.  Duffy,  7  Kan.  409,  to  point  that  stipulation  in  note  or 
mortgage  for  payment  of  attorney's  fee,  in  case  suit  is  brought,  is 
valid. 

Cited  in  reference  note  in  64  Am.  St.  Rep.  64,  to  point  that  it  is 
lawful  and  proper  for  the  court,  upon  the  foreclosure  of  a  mortgoge, 
to  allow  the  stipulated  counsel  fee,  if  that  is  reasonable. 

Interest  —  After   maturity.  —  Cited   in   Borders   v.   Barber,   81   Mo. 
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645;  snd  Overton  v.  Bolton,  9  Heisk.  (Tenn.)  772,  24  Am.  Rep.  367,  to 
point  that  after  maturity  note  bears  interest  at  rate  named  therein. 
Cited  in  reference  note  in  30  Am.  Rep.  49,  to  point  that  on  contmct 
to  pay  certain  sum  at  future  date  with  stipulated  rate  of  interest,  noth- 
ing being  said  regarding  fhe  rate  of  interest  after  maturity,  on  breach 
it  will  bear  the  statutory  rate  of  interest  from  maturity. 

Compound.  — Cited  in  Wilson  ▼.  Davis,  1  Mont.  194,  to  point  that 

compound  interest  cannot  be  enforced. 

1  Key.  17S-179.    PEOPLE  t.  GLEASON. 

Instruction  —  As  to  good  character.  —  Followed  in  State  v.  Levigiie, 
17  Ney.  446,  30  Pac.  1087;  and  criticised  in  SUte  v.  Slingerland,  19  Nev. 
342,  7  Pac.  284,  in  ruling  on  instruction  as  to  previous  good  eharacter. 

Cited  in  reference  note  in  20  Ij.RJ1.  618,  as  criticised  and  substantially 
overruled  in  State  v.  Slingerland,  19  Nev.  135,  on  the  point  that  good 
character  can  be  availed  of  only  in  case  of  doubt,  not  to  establish  the 
doubt. 

1  Nev.  179-188.     HTMAN  v.  KELLY. 

Contract  —  Void  for  uncertainty.  —  Cited  in  First  Nat.  Banlc  v.  Park, 
117  Iowa,  557,  91  N.  W.  828,  as  to  when  contract  is  void  for  uncertainty. 

Receiver  in  mortgage  foreclosure.  —  Cited  in  Moncrief  v.  Hare,  38 
Colo.  235,  87  Pac.  1086,  7  LJl.A.(N.S.)  1013;  Pasco  v.  Gamble,  15  Fla. 
567;  Haas  v.  Chicago  Building  Soc.  89  111.  502;  Storm  v.  Ermantrout,  89 
Ind.  217;  Lowell  v.  Doe,  44  Minn.  148,  46  N.  W.  299;  Philadelphia,  etc. 
Tnis.  Co.  V.  Goos,  47  Neb.  809,  66  N.  W.  845;  Williams  v.  Nolaml,  2 
Tenn.  Cli.  153;  Utah  Min.  etc.,  Co.  v.  Dickert,  etc.,  Sulphur  Co.  6  Utali, 
207,  21  Pile.  1011;  and  Schreiber  v.  Carey,  48  Wis.  212,  4  N.  W.  125,  to 
point  of  power  of  court  to  appoint  receiver  to  apply  rents  and  profits 
in  mortgage  foreclosure. 

Cited  in  reference  notes  in  7  L.R.A.  276,  to  point  that  mortgage  a 
mere  lien  on  premises,  mortgagor  having  right  of  possession  until  fore- 
closure and  sale;  7  L.RJk.(N.S.)  1007,  statute  preventing  mortgagee 
recovering  possession  without  foreclosure  and  sale,  restricts  remedies 
but  does  not  curtail  powers  of  court. 

1  Nev.  188-207,  90  Am.  Dec.  484.    MALLETT  v.  UNCLE  SAM  GOLD  & 

SILVER  HIH.  CO. 

De  facto  officers  —  Acts  of  valid.  —  Followed  in  Meagher  v.  Storey  Co. 
5  Nev.  251;  cited  in  Stillman  v.  Associated  Lace,  etc.,  Co.  14  Misc. 
(N.  Y.)  504,  35  N.  Y.  Supp.  1071;  and  Heard  v.  Elliott,  116  Tenn.  156, 
92  S.  W.  765,  to  point  acts  of  de  facto  officers  valid  as  to  third  persons 
and  public;  Keith  ▼.  State,  49  Ark.  446,  5  S.  W.  881,  as  to  binding 
effect  of  acts  of  a  de  facto  public  officer. 

-*-A«  to  what  coattitutes.^  Cited  in  State  r.  CorroU,  38  Conn. 
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466,  9  Am.  Rep.  409;  In  re  Ah  Lee,  5  Fed.  911,  6  Sawy.  410;  In  re 
Gimn,  50  Kan.  273,  82  Pac.  970,  19  L.R.A.  557;  Parks,  Petition  for  Writ 
of  Habeas  Corpus,  3  Mont.  430;  and  Merchants'  Nat.  Bank  ▼.  McKin- 
ney,  2  S.  Dak.  121,  48  N.  W.  845,  as  to  what  constitutes,  or  who  is,  a 
de  facto  officer. 

Distinguished  from  usurper,  etc  —  Followed  in  State  ex  rel.  Corey 

V.  Curtis,  9  Nev.  338;  and  Walcott  t.  Wells,  21  Nev.  57,  24  Pac.  370,  9 
L.R.A.  64,  37  Am.  St.  Rep.  478,  as  to  distinction  of  officer  de  facto  from 
a  mere  usurper  and  an  officer  de  jure. 

Intruder  or  usurper  becomes,  when.  —  CSted  in  Buck  v.  Hawley, 

129  la.  408,  105  N.  W.  689,  to  point  that  intruder  or  usurper  may 
exercise  official  functions  without  interference  under  circumstances  to 
justify  belief  he  has  been  elected  or  appointed. 

Jurisdiction  of  justice  —  Service  of  summons.  —  Followed  in  Scorpion 
etc.,  Min.  Co.  v.  Marsano,  10  Nev.  380,  to  point  that  service  of  sum- 
mons must  be  affirmatively  shown  to  confer  jurisdiction  on  justice  of  the 
peace. 

Mines  and  miners  —  Forfeiture.  —  Followed  in  Sissons  v.  Sommcrs,  24 
Nev.  388,  55  Pac.  830,  77  Am.  St.  Rep.  815,  to  point  that  failure  to  com- 
ply with  mining  laws,  rules  and  customs  works  forfeiture;  cited  in 
Yosemite  Gold  Min.  etc.,  Co.  v.  Emerson,  208  U.  S.  30,  52  L.  ed.  376.  28 
Sup.  Ct.  198,  as  differing  from  the  California  rule  as  to  forfeiture  of 
mining  claim. 

Ejectment,  prior  conveyance.  —  Cited  in  Henderson  v.  Wanamaker, 

79  Fed.  740,  25  C.  C.  A.  181,  to  point  that  in  ejectment  it  is  competent 
for  defendant  to  show  as  a  defense  that  prior  to  bringing  the  action 
the  plaintiff  had  parted  with  his  title;  Zerres  v.  Vanina,  134  Fed.  617, 
and  Lockhart  v.  Wills,  9  N.  M.  357,  54  Pac.  341,  to  point  that  locator 
must  comply  substantially  with  statutory  requirements  as  to  labor. 

Abandonment.  — Cited  in  Omar  v.  Soper,  11  Colo.  390,  18  Pac. 

448,  7  Am.  St.  Rep.  246;  and  Putnam  v.  Curtis,  7  Colo.  App.  442,  43  Pac. 
1058,  to  point  as  to  when  abandonment  of  mining  claim  takes  place; 
IJarkrader  v.  Carroll,  76  Fed.  475,  to  point  that  conveyance  of  mine  by 
locator  after  abandonment,  conveys  no  title;  Farmers'  Irr.  Dist.  v. 
Frank,  72  Neb.  155,  100  N.  W.  292,  to  point  that  abandonment  is  mat- 
ter of  intention;  mere  nonuser  is  not  sufficient;  Dodge  v.  Marden,  7  Ore. 
458,  to  the  point  that  bare  lapse  of  time,  short  of  the  statutory  period, 
will  not  constitute  abandonment  by  nonuser;  Low  y.  Schaffer,  24  Ore. 
243,  33  Pac.  679;  and  Marshall  ▼.  Harney  Peak,  etc.,  Co.  1  8.  Dak.  365, 
47  N.  W.  295,  to  point  that  there  can  be  no  abandonment  without  in- 
tention, evidence  must  be  gathered  from  the  facts;  Wimer  ▼.  Simmons, 
27  Ore.  13,  39  Pac.  9,  60  Am.  St.  Rep.  685,  to  point  that  time  is  not 
essential  in  abandonment,  when  intent  and  act  unite  abandonment  com- 
plete; Oviatt  V.  Big  Four  Min.  Co.  39  Ore.  122,  65  Pac.  812,  defining 
abandonment  as  the  relinquishment  of  a  known  right. 
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Gied  in  reference  notes  in  40  Am.  Dec.  464,  to  point  that  mere  non- 
user  and  lapse  of  time,  unaccompanied  with  any  other  evidence  showing 
intention,  has  been  generally  held  not  enough  to  constitute  abandon- 
ment; 70  Am.  Dec.  620,  defendant  may  show  abandonment  by  the  plain- 
tiff or  his  grantors  in  an  action  of  ejectment;  87  Am.  St.  Rep.  404, 
abandonment  of  a  mining  claim  takes  place  only  when  the  locator  volun- 
tarily leaves  it  to  be  appropriated  by  the  next  comer  without  any  in- 
tention to  retake  or  claim  it  again ;  and  regardless  of  what  may  become 
of  it  in  the  future. 

California  decisions  followed.  —  Cited  in  Kahn  v.  Old  Telegraph 

Mining  Co.  2  Utah,  218,  to  point  that  decisions  of  the  California  courts 
in  mining  matters  are  generally  followed  in  the  western  mining  states 
and  territories. 

Forfeiture  of  mining  claims.  —  Cited  in  reference  note  in  87  Am. 

St.  Rep.  406,  to  point  that  a  forfeiture  involves  no  question  of  intent. 
It  takes  place  by  operation  of  law,  without  regard  to  the  intention  of 
the  appropriator,  whenever  he  neglects  to  comply  with  the  conditions 
imposed  by  law.  It  involves  only  the  inquiry  as  to  whether  the  mining 
rules,  regulations,  and  laws  have  been  observed  by  the  party  seeking 
to  maintain  or  perpetuate  his  claim.  The  inquiry  is,  'lias  the  required 
expenditure  been  made  as  the  law  commands." 

Local  rules  and  customs.  —  Cited  in  reference  notes  in  63  Am. 

Dec  104,  to  point  that  with  respect  to  local  mining  customs,  rules,  and 
regulations,  they  are  binding  and  decisive  upon  the  rights  of  parties 
if  they  are  not  in  conflict  with  some  statutory  provision;  7  L.R.A.(N.S.) 
769,  manner  of  locating  mining  claim  is  controlled  by  rules  and  by-laws 
of  district,  or  by  usage  and  customs. 

Partnership  in  mining  claim.  —  Cited  in  reference  notes  in  83  Am. 

Dec.  110,  to  point  that  if  one  partner  or  tenant  in  common,  after  having 
l)ecome  associated  with  his  copartners  in  the  development  of  the  mine, 
voluntarily  leave  it  in  the  possession  of  his  cotenants,  and  refuses  to 
tiear  his  just  proportion  of  the  expenses  incurred  by  them  in  the  develop- 
ment of  it,  and  should  afterward  bring  his  action  to  recover  his  interest, 
a  court  of  equity  will,  upon  a  proper  showing,  refuse  to  grant  him  any 
relief  until  he  has  paid  his  full  proportion  of  the  expense  incurred  in 
such  development;  91  Am.  St.  Rep.  867,  relation  of  mining  partners  in 
the  working  of  a  mine  is  not  only  consistent  with,  but  most  frequently 
accompanies,  a  relation  of  tenants  in  common  between  them  as  to  the 
mine  itself.  In  the  operation  of  the  common  property  they  may  be 
tnembers  of  a  "mining  partnership,"  clothed  with  the  somewhat  peculiar 
rights  and  liabilities  attaching  to  such  partners,  while  in  the  absence 
of  some  facts  (such  as  a  purchase  of  the  mine  with  partnership  funds, 
rtc.,)  showing  that  the  mine  itself  is  made  a  part  of  the  stock  of  the 
partnership,  as  to  it  they  remain  tenants  in  common,  with  the  powers 
and  duties  incident  to  that  relation. 

— —  Possession  of  mining  claim  by  one  cotenant.  —  Cited  in  reference 
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notes  in  80  Am.  St.  Rep.  907,  to  point  that  the  possession  of  one  tenant 
in  common  inures  to  the  benefit  of  his  cotenants;  91  Am.  St.  Rep.  867, 
an  immediate  and  necessary  corollary  to  the  rule  that  *'a  distinctive 
feature"  of  every  cotenancy  is  the  right  of  each  tenant  in  common 
with  his  cotenant  in  which  it  "is  the  principal  that  the  possession  of  one 
tenant  in  common  is  the  possession  of  all." 

1  Nev.  207-214.    ALFORD  v.  DEWIK. 

Enclosing  timber  lands.  —  Followed  in  McFarland  v.  Culbcvt,  2  Nev. 
283,  to  the  point  that  enclosing  timber  land  with  a  fence  is  unnecessary. 

Cited  in  reference  note  in  129  Am.  St.  Rep.  994,  to  point  that  the 
fact  that  one  line  of  survey  is  left  open  does  not  render  the  survey 
invalid  where  the  beginning  and  end  of  that  line  are  given. 

Wrongful  ejectment,  etc.  —  Followed  in  Robinson  v.  Imperial,  etc., 
Min.  Co.,  5  Nev.  73,  to  the  point  that  one  cannot  take  advantage  by 
reason  of  his  own  wrong;  distinguished  in  Slavonian  Mining  Co.  v. 
Pcrasich,  7  Fed.  335,  7  Sawy.  217,  on  point  of  wrongful  forcible  ejection. 

Tenants  in  common  —  Action  for  damages.  —  Cited  in  Butler  v.  Boy n- 
ton,  117  Mo.  App.  467,  94  S.  W.  724,  as  to  the  rule  as  to  actions  by 
tenants  in  common  to  recover  damages  to  the  land  owned  by  them. 

1  Nev.  215-218.    OREAMUNO  v.  UNCLE  SAM  6.  &  S.  M.  CO. 

Mines  and  mining  —  Forfeiture.  —  Followed  in  Sissons  v.  Sommers,  24 
Nev.  388,  55  Pac.  830,  77  Am.  St.  Rep.  815,  to  point  that  failure  to  com- 
ply with  mining  laws,  rules  and  customs  works  forfeiture;  cited  in 
Walton  V.  Wild  Goose,  etc.,  Co.  123  Fed.  219,  60  C.  C.  A.  155;  and  Axiom 
Min.  Co.  V.  White,  10  S.  Dak.  201,  72  N.  W.  463,  clear  proof  of  failure 
to  have  work  performed  and  improvements  made,  necessary;  Zcrres  v. 
Vanina,  134  Fed.  617,  location  of  mines  must  substantially  comply  with 
mining  laws,  rules  and  customs;  Price  v.  Black,  126  Iowa,  308,  101  N. 
W.  1057,  in  holding  failure  to  continuously  operate  coal  mine  not  sufli- 
cient  to  forfeit  lease  on  ground  of  abandonment. 

Cited  in  reference  note  in  63  Am.  Dec.  104,  to  point  that  with  respect 
to  mining  customs,  rules,  and  regulations,  they  are  binding  and  decisive 
upon  the  rights  of  parties  if  they  are  not  in  conAict  with  some  statutory 
provision. 

Abandonment.  —  Cited  in  Putnam  v.  Curtis,  7  Colo.  App.  442,  43 

Pac.  1058,  to  point  onus  is  on  party  alleging  abandonment  of  mining 
claim  and  setting  up  a  claim  in  virtue  of  it;  Lockhart  v.  Wills,  9  N. 
M.  268,  50  Pac.  320,  to  point  that  abandonment  is  matter  of  intent 
and  is  a  mixed  question  of  law  and  fact. 

Cited  in  reference  notes  in  40  Am.  Dec.  464,  to  point  that  the  im- 
portant fact  to  be  determined  as  to  abandonment  in  each  case  as  it 
arises  is,  what  was  the  intention  of  the  party  whose  rights  arc  alleged 
to  be  abandoned?  This  is  a  question  for  the  jury;  87  Am.  St.  Rep. 404, 
abandonment  of  a  mining  claim  takes  place  only  when  the  locator 
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%*oluiitarily  leaves  it  to  be  appropriated  by  the  next  comer  without  any 
intention  to  retake  or  claim  it  again,  and  regardless  of  what  may  be- 
come of  it  in  the  future. 

AdTcrse  possession.  —  Cited  in  Utah  Min.,  etc.,  Co.  v.  Dickert,  6 

Utah,  207,  21  Pac.  1011,  5  L.R.A.  270,  upon  point  of  adverse  possession 
of  mining  claim. 

1     Nev.  218-224.     DOAK  ▼.  BSUBAK£R. 

Mortgage  of  personal  property  —  Change  of  possession.  —  Followed  in 
Sharon  v.  Shaw,  2  Nev.  293,  90  Am.  Dec.  546;  and  Lawrence  v.  Durn- 
ham,  4  Nev.  367,  97  Am.  Dec.  540,  as  to  necessity  for  delivery  and 
change  of  possession;  cited  in  dis.  op.  of  Beatty,  J.,  in  Wilson  v.  11  ill, 
17  Nev.  406,  30  Pac.  1077,  as  to  necessity  for  delivery  and  change  of 
possession;  cited  in  Gray  v.  Sullivan,  10  Nev.  427  (429  a  dissent  of 
Beatty,  J.,)  as  authority  for  additional  requirement  that  "actual  change 
must  be  continued;"  followed  in  Wilson  v.  Hill,  17  Nev.  407,  30  Pac. 
1078,  on  point  that  there  is  a  well  established  distinction  in  the  rule 
between  cimiberous  property  and  that  susceptible  of  actual  delivery; 
First  Nat.  Bank  v.  Barse,  etc.,  Comm.  Co.  198  111.  264,  64  N.  £.  1104, 
to  point  that  where  personal  property  in  possession  of  third  person, 
who  consents  to  hold  for  purchaser,  actual  delivery  not  necessary;  Hoff- 
man V.  Owens,  104  Pac.  (Nev.)  242,  as  to  what  will  amount  to  change 
of  possession  suflficient  to  satisfy  the  requirements  of  statute  of  frauds 
4lepends  upon  the  circumstances  of  the  case  and  character  and  situation 
oi  the  property  and  time  of  sale. 

Possession  by  servant,  sufficiency.  —  Cited  in  dis.  op.  of  Beatty, 

J.,  in  Gray  v.  Sullivan,  10  Nev.  429,  to  point  that  where  cattle  are  run- 
ning at  large  on  range  in  care  of  herdsmen  on  sale  this  change  by  vendor 
of  herdsmen,  an  instant  employment  of  him  by  vendee  and  continuance 
in  charge  was  not  such  a  change  of  possession  as  to  meet  the  require- 
ment of  statute  of  frauds;  and  in  Gray  v.  Sullivan,  10  Nev.  434,  as  to 
what  possession  by  servant  of  purchaser  is  Buflicicnt  delivery  to  satisfy 
statute  of  frauds. 

Delivery. -^ Distinguished  in  Gray  v.  Sullivan.  10  Nev.  423,  as  to 

point  of  acts  constituting  delivery  on  sale  of  personal  property;  Beatty, 
J.,  in  dissent  (pp.  429,  434)  holds,  against  majority,  that  principal  case 
rules. 

CMted  in  reference  note  in  97  Am.  Dec.  342,  to  point  that  where  vendor 
is  sole  conductor  of  business,  and  his  possession  and  use  of  property 
sold  is  not  interrupted,  sale  will  be  void  as  against  creditors,  notwith- 
standing vendee  may  own  the  farm  upon  which  the  property  is  usod 
after  the  sale,  and  may  reside  upon  it  with  the  vendor. 

Cited  in  reference  note  in  5  Kng.  Rul.  Cas.  97. 

1  Hcv.  224-228.    STATE  v.  KELLY. 
Discharge  of  juror  or  jury,  —  Followed  in  State  v.  La  wry,  4  Nev.  166; 


1  Nev.  228-240       NOTES  ON  NEVADA  REPORXa  14 

and  State  ▼.  Larkin,  11  Nev.  326,  as  to  right  of  court  to  discharge  juror, 
or  the  whole  jury,  before  sworn  to  try  the  cause. 

Cited  in  reference  notes  in  1  Am.  St.  Rep.  520,  to  point  that  a  large 
discretion  is  necessarily  confided  to  the  court  in  the  selection  of  juries, 
in  order  that  they  may  be  composed  of  proper  persons.  Court  may,  in 
its  discretion,  of  its  own  motion,  without  the  request  or  consent  of 
either  party,  reject  or  excuse  a  juror  before  he  has  been  accepted,  be- 
cause of  his  unfitness  to  serve,  or  for  reasons  personal  to  himself,  and  its 
action  in  so  doing  will  not  be  reviewed,  in  absence  of  a  clear  abuse  of 
discretion;  1  Am.  St.  Rep.  522,  juror  may  be  excused  where  there  is  a 
probability  that  the  juror  was  on  the  grand  jury  which  found  the  in- 
dictment against  the  defendant,  the  juror  not  recollecting  whether  he 
was  or  not. 

Challenge  for  bias. —- Followed  in  State  v.  Buralli,  27  Nev.  49,  71 

Pac.  534;  and  cited  in  United  States  v.  Jones,  69  Fed.  975,  to  point  that 
accused  is  not  entitled,  as  matter  of  right,  to  have  any  particular  juror 
retained;  allowance  of  challenge  for  implied  bias  not  reviewable. 

Appeal  —  Presumptions  indulged.  —  Cited  in  State  v.  Williams,  102 
Pac.  (Nev.)  981,  to  point  that  on  appeal  presumptions  are  in  favor  of 
regularity  of  action  of  trial  court. 

Homicide  while  exhibiting  pistol.  —  Murder.  —  Cited  in  reference  note 
in  63  L.R.A.  374,  389,  to  point  that  accidentally  shooting  another  with 
pistol,  while  exhibiting  it  in  a  rude,  angry  and  threatening  manner,  not 
in  self  defense,  justifies  verdict  of  manslaughter. 

Instruction  as  to  wanton  firing.  —  Cited  in  reference  note  in  63  L.R.A. 
375,  to  correction  of  instruction  that  ruflSan  who  fires  wantonly  into 
crowd  on  sudden  motion,  is  as  guilty  as  if  he  had  lain  in  wait. 

1  Nev.  228-231.    ALFORD  ▼.  BSADBEN. 

Tenant  in  common  —  Power  of.  —  Followed  in  Paul  v.  Cragnas,  25 
Nev.  316,  59  Pac.  861,  47  L.R.A.  543;  cited  in  Gillum  v.  St.  Louis,  etc., 
R.  Co.  5  Tex.  Civ.  340,  23  S.  W.  718;  and  in  McDodrill  v.  Pardee,  etc., 
Lumber  Co.  40  W.  Va.  579,  21  S.  E.  883,  to  point  that  tenant  in  common 
may  authorize  another  to  do  that  which  he  himself  could  do. 

Cited  in  reference  note  in  24  Am.  Dec.  88,  to  point  that  Baker  v. 
Wheeler,  8  Wendell  (N.  Y.)  505,  is  cited  in  the  principal  case  as  to 
nature  of  partnership  in  use  of  land. 

1  Nev.  231-233.    LAMBERT  v.  MOORE. 

Lambert  v.  Moore,  1  Nev.  344,  same  case  on  second  appeal. 

1  Nev.  233-240.    MAPLES  v.  6ELLER. 

Appeal  —  From  order  after  judgment.  —  Gted  in  Howard  v.  Richards, 

2  Nev.  136,  90  Am.  Dec.  520,  as  to  appeal  from  order  made  after  judg- 
ment; distinguished  in  Gulling  v.  Washoe  County  Bank,  28  Nev.  490,  88 
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Pm.  803,  to  point  that  in  tbe  prindpal  cue  an  answer  which  did  not 
demand  judgment  upon  new  matter  was  filed  to  the  complaint,  but  not 
aerred.    The  question  was  not  between  codefendanta. 

IMantt  judpnent^  Cited  in  Luke  v.  Coffee,  101  Pac.  (Nev.)  666,  to 
point  that  judgment  in  question  could  not  be  considered  judgment  by 
default  and  for  that  reason  not  subject  to  rule  governing  setting  aside 
judgment  taken  by  default. 

Senrice  of  papers  —  Hot  equlTalent  to  filing.  —  Approved  in  Cutler 
T.  Haycock,  32  Utah,  361,  90  Pac.  900,  to  point  that  service  of  papers, 
notices  and  pleadings  on  opposite  counsel,  is  not  equivalent  to  filing  in 
proper  office. 

1  Hot.  240-246.    STATS  ▼.  TILFORD. 

Officers.— Cited  in  State  v.  Harris,  1  N.  Dak.  196,  46  N.  W.  1108,  as 
to  power  to  abolish  township  offices;  distinguished  in  State  v.  Samuel- 
son,  131  Wis.  509,  111  N.  W.  716,  in  construing  the  term  ''county 
officers." 

1  Her.  247-250.    6ILLI6,  MOTT  ft  CO.  t.  INDEPENDENT  0.  ft  8. 
MIN.  CO. 

Corporation— •Service  of  process.  —  Cited  in  reference  note  in  66  Am. 
Dee.  120,  to  point  that  in  construing  the  statute  regarding  service  of 
process  in  corporations,  the  courts  have  held  a  service  to  be  good  which 
was  made  on  a  president,  secretary,  or  cashier. 

1  Hev.  251-253.    STATE  ex  reL  HAYDON  v.  CURRY. 

Ton-road  franchise  — Forfeiture.  —  Followed  in  State  ▼.  Curry,  6 
Nev.  77,  as  to  effect  of  forfeiture  of  toll-road  franchise. 

1  Nev.  253-264.    GREGORY  ▼.  FROTHINGHAM. 

"Minutes  of  triaL"  —  Declared  dictum  in  State  v.  Larkin,  11  Nov.  321, 
as  to  meaning  of  phrase  "minutes  of  the  trial.'' 

Verdict  —  Surplus  matter  in— 'Followed  in  Swan  v.  Smith,  13  Nev. 
260,  on  point  that  surplus  matter  in  verdict  should  be  disregarded. 

Combination  to  defraud  —  Evidence  of  declarations,  etc.  —  Cited  in 
reference  note  in  42  Am.  Dec.  633,  to  point  that  prior  evidence  of  n 
combination  between  the  vendor  and  vendee  is  given,  showing  an  Intent 
to  defraud  the  creditors  of  the  former,  his  declarations  and  admissions, 
made  after  the  conveyance  has  taken  place,  are  admissible  against  tho 
vendee,  where  the  grantor  remains  in  possession  of  the  property  after 
the  transfer. 

1  Nev.  264-271.    SUte  ez  reL  NIGHTINOILL  t.  STOREY  COUNTY 
COMRS. 

No  citation. 
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1  Nev.  271-293.    MAYNARD  v.  NEWMAN. 

Constitutional  law.  —  Followed  in  Burlington  v.  Goodman,  1  Nev.  319, 
as  to  when  courts  will  adjudge  whether  law  is  constitutional;  Milliken 
V.  Sloat,  1  Nev.  581  (on  rehearing,  pp.  585,  587,  589),  4ia  to  constitu- 
tionality of  Federal  legal  tender  act. 

Statutes  —  Rule  for  interpreting.  —  Followed  in  Gruber  ▼.  Baker,  20 
Nev.  468,  23  Pac.  862,  9  LJI.A.  306,  to  point  that  the  intention  of 
legislature  will  be  carried  out,  and  interpretation  given  words  making 
them  compatible  with  common  sense  and  justice. 

1  Nev.  294-313.  Ex  parte  GRAND  ALL.  Rev'd  in  6  WaU.  35,  18  L. 
ed.  745;  Motion  to  dismiss  writ  of  error  denied  in  131  TJ.  S.  XXX UL 
Appx.  18  L.  ed.  744. 

Commerce  —  Federal  and  state  power.  —  Followed  in  Western  Union 
Tel.  Co.  V.  Atlantic,  etc.,  Tel.  Co.  5  Nev.  106,  to  point  as  to  concurrence 
of  federal  and  state  power  to  regulate  commerce. 

Counties  —  Loan  of  credit  to  railroads.  —  Cited  in  Gibson  v.  Mason,  5 
Nev.  305,  to  point  that  legislature  may  authorize  counties  to  loan 
their  credit  in  aid  of  railroads,  notwithstanding  the  constitutional  pro- 
hibition against  the  counties. 

Cited  in  reference  note  in  29  L.R.A.  404,  to  point  that  a  tax  upon  all 
passengers  carried  out  of  state  is  not  a  poll-tax  within  Rev.  Const, 
art.  n.  §  7. 

1  Nev.  314-319.    BURLING  v.  GOODMAN. 

Followed  in  Peran  v.  Monroe,  1  Nev.  487,  in  reversing  on  merits. 

I 

Judgment.  —  Followed  in  Hastings  &  Co.  v.  Burning  Moscow  Co.  2 
Nev.  95,  and  cited  in  Lowe  v.  Turner,  1  Idaho,  112,  to  point  that  judf:- 
ment  by  default  must  follow  prayer  of  complaint;  currency  asked,  gold 
coin  judgment  cannot  be  given;  cited  in  dis.  op.  in  Louisville,  etc.,  R. 
Co.  v.  State,  8  Ind.  App.  381,  35  N.  E.  917,  to  point  that  judgment 
requiring  satisfaction  other  than  that  provided  by  law,  should  be 
stricken  out  by  appellate  court. 

Cited  in  reference  note  in  29  L.R.A.  514,  to  point  that  Nevada  courts 
at  first  denied  the  force  of  the  specific  contract  act,  and  refused  judg- 
ment in  gold  coin. 

1  Nev.  319-322.    Ex  parte  JANES. 
No  citation. 

1  Nev.  322-323.  HALE  &  NORCROSS  G.  &  S.  MIN.  CO.  v.  BAJA- 
ZSTTE,  ETC.,  MIN.  CO. 

No  citation. 
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1  Ner.  323-327.    CROSICAN  ▼.  HI6HTIN6ILL. 

Lievteiuuit-gOTenior  —  Other  officers,  salary.  —  Followed  in  State  ▼. 
Laughton,  19  Nev.  206,  8  Pac  346;  and  State  y.  La  Grave,  23  Nev.  383, 
48  Pae.  195,  on  point  that  lieutenant-governor  may  hold  other  offices, 
and  draw  salaries  of  each;  State  v.  Hallock,  19  Nev.  373, 12  Pac.  489,  on 
point  that  lieutenant-governor  receives  no  salary,  only  a  per  diem. 

Cited  in  reference  note  in  42  L.R.A.  37,  as  to  what  claims  constitute 
valid  demands  against  state;  claims  under  constitutional  statute. 

1  Nev.  327-331.    PAUL  v.  BESGAK. 

No  citation. 

1  Nev.  331-334.    CARPKNTSR  ▼.  JOHNSON. 

Assignee  of  account^ Suit  by.  — Cited  in  Brumback  t.  Oldham,  1 
Idaho,  711,  to  point  that  assignee  of  an  account  may  sue  without  join- 
ing assignor. 

Cited  in  reference  notes  in  84  Am.  St.  Rep.  131;  and  48  LJLA.  314, 
to  point  that  instruments  executed  before  act  of  1864  might  be  stamped 
in  presence  of  court. 

Cited  in  reference  note  in  10  Eng.  RuL  Cas.  410. 

1  Nev.  334-341.    TRUSTEES  OF    SCHOOL    DISTRICT   v.    ORMSBT 
COUNTY  COMRS. 

Law  —  Approval,  time  of.  — Followed  in  Thomburg  v.  Hermann,  1 
Nev.  477,  to  point  that  act  December  23,  1862,  is  void  because  not  ap- 
proved before  adjournment  of  legislature. 

Cited  in  reference  notes  in  11  L.RA.  491;  and  87  LJLA.  391,  as  to 
right  of  governor  to  sign  bill  after  adjournment  of  legislature. 

1  Not.  342-344.    BALLARD  v.  PURCELL. 

Judgment  by  default  —  Unliquidated  damages.  —  Cited  in  Roberts  v. 
Pawley,  50  S.  C.  499,  27  S.  E.  919,  aa  to  method  of  procedure  on  Judg- 
ment by  default  for  imliquidated  damages. 

Cited  in  reference  note  in  20  LJtA.(N.S.)  20,  to  point  that  under 
Nevada  Practice  Act  it  is  discretionary  to  call  jury  to  assess  unliqui- 
dated damages  on  judgment  by  default. 

1  Nev.  344-348.    LAMBERT  ▼.  MOORE. 

Appeal  —  How  taken. » Allowed  in  Johnson  v.  Badger,  etc.,  Min.  Co. 
12  Nev.  262;  State  v.  Murphy,  23  Nev.  403,  48  Pac.  631;  and  Spofford 
V.  White  River  Valley  etc.  Stock  Co.  24  Nev.  184,  51  Pac.  116,  on  point 
that  appeal  is  taken  by  tiling  and  serving  notice;  cited  arguendo  in 
State  V.  Brown,  30  Nev.  504,  98  Pac.  874,  in  holding  that  not  only  that 
the  filing  must  precede  the  service  of  a  notice  of  appeal,  but  also,  if 
these  acts  are  done  in  the  inverse  order,  the  appeal  will  be  dismissed,  as 
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the  appellate  tribunal  cannot  thus  acquire  the  jurudiction  sought  to  be 
imposed;  Erickson  v.  Erickson,  11  Wash.  77,  39  Pac  241,  in  point  that 
service  of  statement  on  appeal  cannot  proceed  the  filing  of  such  state- 
ment. 

1  Nev.  348-353.    CROSIBS  ▼.  McLAUGHLIN. 

Partition  —  Petition  by  tenant  in  common.  —  Cited  in  Royston  ▼.  Mil- 
ler, 76  Fed.  58,  to  point  that  in  petition  for  partition  by  tenant  in  com- 
mon it  is  immaterial  whether  title  of  one  is  legal  or  equitable. 

1  Nev.  354-359.    JONES  v.  OTAIUUEL. 

Partnership  —  Hearsay  to  establish.  —  Followed  in  Mears  ▼.  James, 

2  Nev.  344;  and  McLeod  v.  Lee,  17  Nev.  122,  28  Pac.  129,  to  point  that 
liearsay  evidence  cannot  be  admitted  to  show  a  person  is  a  member  of 
a  particular  partnership. 

Cited  in  reference  notes  in  131  Am.  St.  Rep.  320,  to  point  that  declara- 
tion by  agent  as  to  one  of  the  members  of  his  firm  is  not  admissible  in 
evidence;  20  LJI.A.  595,  decU.rations  of  one  person  that  another  person 
is  his  partner,  not  admissible  evidence  to  establish  that  fact. 

1  Nev.  360-370.    RUHLIN6  ▼.  HACKETT. 

Beneficiary  in  contract  may  sue  thereon.  —  Followed  in  Miliani  v. 
Tagnini,  19  Nev.  135,  7  Pac.  279,  on  point  that  beneficiary  named  in 
contract  may  maintain  suit  thereon. 

Cited  in  reference  notes  in  3  Am.  Dec  306;  71  Am.  St.  Rep.  185;  and 
25  L.R.A.  269,  to  point  of  the  right  of  a  third  party  to  bring  an  action 
in  his  own  name  on  a  promise  made  to  another  for  his  benefit;  25  L.R.A. 
264,  simple  contract  made  for  benefit  of  a  third  person  is  not  within 
the  statute  of  frauds  and  is  enforceable  by  him;  71  Am.  St.  Rep.  18.'>. 
200;  and  15  LJl.A.(N.S.)  1088,  holder  of  encumbrance  may  maintain 
suit  against  purchaser  of  mortgaged  premises  assuming  and  agreeing 
to  pay  encumbrance. 

Written  instruments — Correcting  mistakes  in.  —  Cited  in  Butler  v. 
Threlkeld,  117  Iowa,  118,  90  N.  W.  585,  to  point  that  court  of  equity 
may  correct  mistakes  in  written  instrument. 

Cited  in  reference  notes  in  25  Am.  Dec.  212,  to  point  that  the  prin- 
cipal case  refused  to  sanction  dictum  of  Weston  J.,  in  the  case  of  Elder 
V.  Elder,  10  Me.  80,  between  the  case  where  land  is  by  mistake  or 
fraud  ondtted  from  the  description  of  the  mortgage  and  where  by  mis- 
take or  fraud  has  omitted  from  the  description  in  the  deed  of  conveyance 
the  remedy  of  the  respective  persons  in  equity;  65  Am.  St.  Rep.  501. 
courts  of  equity  reform  contracts,  both  executed  and  executory  con- 
tracts, irrespective  of  the  statute  of  frauds;  94  Am.  St.  Rep.  292,  court 
of  equity  may  correct  a  mutual  mistake  in  a  contract  by  including  the 
part  omitted  and  then  enforce  the  contract  as  reformed,  notwithstand- 
ing the  apparent  prohibition  of  the  statute  of  frauds. 
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1  Nev.  370-378.    WAIXZ  y.  ORMSBT  COUHTY. 

Counties — Suits  agsiost  —  Followed  in  Floral  Springs  Water  Co.  v. 
Rives,  14  Not.  434;  cited  in  Vincent  v.  County  of  Lincoln,  30  Fed.  750; 
and  County  of  Lincoln  v.  Luning,  133  U.  S.  531,  33  L.  ed.  767,  10  Sup. 
Ct.  364,  as  to  suability  of  counties;  Power  v.  May,  114  Cal.  208,  46  Puc. 
7,  as  to  right  of  recovery  on  obligation  created  by  board  of  supervisors 
acting  beyond  power  conferred. 

Cited  in  reference  notes  in  68  Am.  Dec.  293,  to  point  that  money 
loaned  to  the  commissioners  for  the  benefit  of  a  county  may  be  n*- 
covered  from  the  county,  with  legal  interest  thereon,  if  it  is  shown  that 
it  was  appropriated  to  the  execution  of  an  act  which  it  is  made  the 
duty  of  the  commissioners  to  perform,  and  the  county  had  received  the 
benefit  of  it;  but  that  nothing  can  be  recovered  which  is  not  shown  to 
have  been  expended  for  the  use  and  benefit  of  the  county  and  for  some 
purpose  authorized  by  law;  68  Am.  Dec.  29V,  as  a  general  rule,  an  act 
providing  an  appeal  from  the  action  of  the  board  of  commissioners, 
upon  a  claim  against  the  county,  does  not  take  away  the  eiaimant*H 
ri^t  of  action  against  the  county,  which  be  possessed  before;  68  Am. 
Dec.  300,  principal  case  cites  Gillman  v.  Contra  Costa  Co.,  8  Cal.  52,  to 
the  point  that  an  act  perscribing  that  actions  against  a  county  may  be 
oommenced  in  the  district  court  of  the  judicial  district  embracing  said 
county  authorizes  the  bringing  of  actions  generally  against  counties; 
15  LJtA.(NJ3.)  568,  as  to  recovery  of  money  loaned  a  county  on  in- 
valid contract  to  pay  its  indebtedness. 

1  Hev.  378-379.    DESMOND  ▼.  STONE. 
No  citation. 

1  Nev.  380-394,  00  Am.  Dec  498.    VAN  DOSBN  t.  TJADBS. 

Bond  — Consideration  for.  ~  Distinguished  in  White  Sewing  Machine 
Co.  V.  Fowler,  28  Nev.  109,  78  Pac.  1034,  holding  that  a  bond  reciting 
that  it  is  for  value  received,  and  showing  that  it  is  to  enable  the 
principal  to  obtain  an  extension  of  credit,  is  on  a  sufficient  considera- 
tion to  bind  the  sureties. 

Guaranty  of  debt,  etc.,  of  another.  —  Cited  in  Fisk  v.  Reser,  19  Colo. 
96,  34  Pac.  575;  and  Houghton  v.  Ely,  26  Wis.  215,  7  Am.  Rep.  52,  to 
point  that  a  guaranty  of  debt  of  another  must  be  in  writing,  signed  by 
party  to  be  charged. 

Guarantor  and  maker -*  Joinder  in  action.— Cited  in  Gagan  ▼.  Stev- 
ens, 4  Utah,  361,  9  Pac.  707,  to  point  that  guarantor  and  maker  may  bo 
Joined  in  same  action. 

Cited  in  reference  notes  in  72  Am.  St.  Rep.  681,  to  point  that  an  in- 
dorser  of  a  note  before  delivery  to  the  payee  is  prima  facie  a  guaran- 
tor, entitled  to  demand  and  notice  of  nonpayment,  but  notice  is  excused 
by  the  insolvency  of  the  maker  at  the  time  the  note  becomes  due; 
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18  T«.K  A,  33,  ftraoger  who  codones  eommeraal  paper  before  deliTeiy 


VcvadA  hOfliestca4  Uw — Ceutnctim.— Qted  in  Be  Searuiser,  Fed. 
No.  13,6839  ^  Sawy.  52,  in  diecnaeb^  qyastmetion  wkidi  mtsi  be 
given  to  Nevada  homestead  law. 
Oted  in  referenee  note  in  4  Eng  BnL  Ou.  550. 

1  Mer.  394-388.    STATS  t.  SAfiL. 

Statnte  adopted  from  another  state — CoBstraction. — Followed  in 
Himter  r.  Tmcicee  Lodge,  14  Ner.  36;  and  cited  in  SaTings  &  Lnan 
Sodety  r.  Maltnomah  Coimty,  169  U.  S.  431,  42  L.  ed.  806,  18  Sop. 
Ct.  396,  to  point  that  a  legislatore  adopting  a  statute  of  another  state 
is  presumed  to  know  and  adopt  eoostmetion  put  upon  it,  where  the 
decision  giving  the  construction  has  already  been  published. 

Taxation.  — Cited  in  State  y.  Carson  C.  B.  Co.  29  Nev.  503,  91  Bac. 
935,  in  construing  act  of  March  16,  1901,  p.  61,  §  1;  followed  in  State 
V.  Carson  A  C.  R.  Co.  29  Nev.  500,  91  Fac.  934,  on  point  that  the  true 
theory  of  the  statute  is  that  each  piece  of  tangible  real  or  personal 
property  within  the  state  between  the  first  Monday  of  May  and  the 
first  Monday  of  November,  each  inclusive,  should  be  taxed  once  at  its 
true  value,  and  only  once. 

Cited  in  reference  note  in  11  L.RJL  817,  to  point  that  state  con- 
stitutional provisions  for  taxation  of  all  tangible  property  within  state, 
mean  annual  taxing. 

-^— Choses  in  action — Situs  for  purposes  of. — Cited  in  Boyd  v.  City 
of  Selma,  96  Ala.  152, 11  So.  396, 16  L.ILA.  734;  and  In  re  Fair's  EsUte, 
128  Gal.  614,  61  Pac.  186,  to  point  that  situs  for  taxation  of  choses 
in  action  is  the  residence  of  owner. 

Cited  in  reference  notes  in  74  Am.  Dec  95,  to  point  that  while  cred- 
its are  property,  and  taxable  as  such  to  the  creditor,  they  cannot  be 
regarded  in  any  sense  as  property  of  the  debtor  or  taxable  to  him;  57 
Am.  St.  Rep.  350;  and  2  L.R.A.  801,  chose  in  action  follows  the  person 
of  him  having  the  right,  and,  if  he  is  a  nonresident,  the  state  has  no 
jurisdiction  over  the  person  (m*  over  the  thing,  and  can  tax  neither;  62 
Am.  St.  Rep.  452,  situs  of  intangible  personal  property,  such  as  choses 
in  action,  notes,  accounts,  etc.,  is  for  the  purpose  of  taxation  and  in 
the  absence  of  any  statute  fixing  a  different  situs,  at  the  domicil  of  the 
owner;  62  Am.  St.  Rep.  473,  where  no  actual  situs  is  proved,  a  chose 
in  action  follows  the  owner;  and,  if  he  resides  out  of  the  state,  the 
state  has  no  jurisdiction  either  of  the  person  or  of  the  thing  proposed  to 
be  taxed,  and  can  tax  neither;  16  L.R.A.  730,  money  secured  by  mort- 
gage is  a  chose  in  action,  taxable  at  domicil  of  owner. 

Tax  on  mortgage.  —  Followed  in  Drexler  v.  Tyrrell,  15  Nev.  127; 

and  cited  in  Finch  v.  County  of  York,  19  Neb.  52,  26  N.  W.  590,  56  Am. 
Rrp.  741,  to  point  that  tax  on  mortgage  is  tax  on  chose  in  action. 
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1  HCT.  39fr-402.    EASTSSBSOOK  ▼.  UPTOH. 
No  citation. 

1  NeT.  402^106.    BROWK  t.  SOBERT& 
No  citation. 

1  Nev.  405-409.    filCHAfiDSON  r.  JONES. 

Misconduct  of  jury  —  Drinking  liquor.  —  Followed  in  Stato  r.  Jones, 
7  Ner.  414;  and  cited  in  Perry  y.  Bailey,  12  Kan.  646,  to  point  that 
mere  drinking  of  epirituoue  liquors  by  jury,  unless  furnished  by  pre- 
vailing party,  is  not  such  misconduct  as  will  Titiate  verdict;  Arizona 
Prince  Copper  Co.  v.  Copper  Queen  Min.  Co.  2  Ariz.  15,  7  Pac.  720 ;  Dolan 
V.  State,  40  Ark.  476;  Jones  v.  People,  6  Colo.  463,  45  Am.  Rep.  626; 
and  State  v.  Greer,  22  W.  Va.  827,  to  point  that  courts  will  not  disturb 
verdict  when  satisfied  the  use  of  liquors  by  jurors  had  no  influence  on 
their  verdict. 

Cited  in  reference  note  in  36  Am.  Dec.  268,  to  point  that  the  drinking 
of  intoxicating  liquors  will  not  of  itself  vitiate  a  verdict,  or  warrant 
a  new  trial,  "unless  there  is  some  reason  to  suspect  that  the  irregularity 
may  have  had  an  influence  of  the  final  result." 

Breach  of  contract  —  Actual  damages,  only. — Cited  in  Harron  t.  Wil- 
son, 4  Cal.  App.  600,  88  Pac.  616,  to  point  that  actual  damages,  only, 
ean  be  recovered  for  breach  of  a  contract. 

1  KeT.  409-415.    BROWN  t.  DAVIS. 

Statutory  construction  —  Rule  for. » Followed  in  State  t.  McKa- 
mara,  3  Nev.  75;  and  Odd  Fellows  Bank  v.  Quillen,  11  Nev.  118,  in  ap- 
plying rule  that  where  the  intention  of  the  legislature  is  plain,  there  is 
no  room  for  oonstruction ;  Ex  parte  Rickey,  100  Pac  (Nev.)  141,  where 
a  law  is  plain  and  unambiguous  there  is  no  room  for  oonstruction  or 
interpretation. 

1  Nev.  41&-423.    LBVE7  T.  FARGO 

No  citation. 

1  Nev.  423-433.    SIHTH  ▼.  NORTH  AMERICAN  HIN.  CO. 

Erroneous  ruling  —  Cured  by  subsequent  one.  — Followed  in  McLeod 
T.  Lee,  17  Nev.  119,  28  Pac.  128,  in  point  that  an  erroneous  ruling  of 
the  court,  cured  by  a  subsequent  one,  furnishes  no  ground  for  reversal. 

Capital  stock— -Issuing  all  for  property. » Cited  in  Phelan  v.  Hazard, 
Fed.  Cas.  No.  11,068,  6  Dill.  46;  Peck  v.  Coalfield  Coal  Co.  11  Dl.  App. 
96;  Young  v.  Erie  Iron  Co.  66  Mich.  126,  31  N.  W.  822;  and  Clayton  v. 
Ore  Knob  Copper  Co.  109  N.  C.  396,  14  S.  E.  40,  to  point  that  issuing 
all  the  capital  stock  for  transfer  of  mining  property,  is  valid  until 
attacked  for  fraud. 
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Cited  in  reference  note  in  38  L.RA.  616,  to  point  that  when  corpora- 
tion has  issued  valid  certificates  for  all  its  shares  of  capital  stock  it 
cannot  be  compelled  to  issue  other  shares* 

Subscription  to,  not  enforceable  when.— Cited  in  Oler  «.  i^alti- 

more,  etc.,  R.  Co.  41  Md.  592,  to  the  point  that  where  all  the  stock 
authorized  has  been  issued,  and  the  issue  is  valid,  leaving  the  corpora- 
tion with  no  stock  which  it  can  issue,  a  subscriber  to  the  stock  is  there- 
by relieved  from  his  contract. 

Lost  certificate,  new  certificate.  —  Distinguished  in  dis.  op.  of 

Biggs,  J.,  in  Keller  v.  Eureka  Brick,  etc.,  Co.  43  Mo.  App.  104,  11  LJ[t.A. 
478,  discussing  right  of  owner  of  lost  certificate  of  stock  to  compel 
company  to  issue  a  new  certificate. 

Local  Mining  CoBtoms.  —  Cited  in  reference  notes  in  63  Am.  Dec.  93, 
to  point  that  where  any  local  mining  custom  exists,  controversies  af- 
fecting a  mining  right  must  be  solved  and  determined  by  the  customs 
iind  usages  of  the  bar  or  diggings  embracing  the  claim  to  which  such 
right  is  asserted  or  denied,  whether  such  customs  and  usages  are  writ- 
ten or  unwritten.  Legislation  could  not  entirely  supplant  the  force  of 
these  customs;  63  Am.  Dec.  104,  with  respect  to  local  mining  customs, 
rules,  and  regulations,  they  are  binding  and  decisive  upon  the  ri^ts  of 
parties  if  they  are  not  in  conflict  with  some  statutory  provision;  7 
L.R.A,(N.S.)  777,  mining  customs  are  competent  evidence  on  an  issue 
as  to  validity  of  a  mining  claim,  however  recent  their  date  of  estab- 
lishment. 

1  Nev.  433-449.    HOOPER  ▼.  HEYER. 

Statement  on  appeal.  —  Followed  in  O'Neale  v.  Cleaveland,  3  Nev.  497, 
on  point  that  statement  on  motion  for  new  trial  is  sufficient  statement 
OD  appeal;  Corbett  v.  Job,  5  Nev.  205,  on  point  that  statement  not 
•nade  strictly  in  compliance  with  requirements  as  to  groimds  of  motion 
for  new  trial,  will  entitle  to  a  hearing. 

Eviction  of  tenant  —  Paramount  title.  —  Cited  in  Fitchett  v.  Henley, 
104  Pac.  (Nev.)  1064,  to  point  tenant  can  plead  eviction  by  paramount 
title  only;  "paramount"  used  in  technical  sense  to  distinguish  eviction 
by  one  having  authority  from  eviction  by  a  mere  trespasser. 

Rent  —  Demand  on  default.  —  Cited  in  reference  note  in  120  Am.  St. 
Rep.  52,  to  point  that  where  the  lessee  or  other  person  in  possession 
fails  to  pay  rent  when  it  falls  due,  the  landlord  or  other  person  entitled 
thereto  must,  under  a  majority  of  the  statutes,  in  writing  demand  such 
payment  or  the  surrender  of  the  possession. 

1  Nev.  449-455.    Ex  parte  SAL6E. 

Commitment  —  Sufficiency  of.  —  Followed  in  Ex  parte  Dela,  25  Nev. 
350,  60  Pac.  218,  83  Am.  St.  Rep.  603,  as  to  sufficiency  of  commitment 
on  judgment  of  conviction. 
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1  Ney.  455-460.    STATS  t.  SALGE. 

Jury— Qnaltficatiim  for.  —  Followed  in  State  v.  Waterman,  1  Nev. 
548,  as  to  point  that  it  is  not  necessary  to  pay  poll-tax  and  register 
as  a  Toter  to  qualify  for  jury  duty. 

Cited  in  reference  note  in  8  L.R.A.(N.S.)  1245,  to  point  that  where  a 
person  is  once  a  citizen  of  a  foreign  country  the  presumption  is  that  he 
continues  such,  though  residing  in  another  country. 

Bill  of  ezceptioBs  —  Signing.  —  Cited  in  Che  Gong  v.  Stearns,  16  Ore. 
222,  17  Pac  873,  to  point  that  time  for  signing  bill  of  exceptions  is 
directory  merely. 

1  HeT.  460-463.    PEOPLE  ez  rel.  FLACK  t.   BOARD  OF  COUNTY 

comassiOHBRS  of  WASHOB  COUHTT. 

No  citation. 

1  Hey.  464^469.    HU6UET  t.  OWEN. 

Complaint  for  money  expended,  etc.  —  Followed  in  Victor  Mill,  ft 
Min.  Co.  ▼.  Justice  Court,  18  Nev.  28,  1  Pac.  834,  to  point  that  complaint 
for  money  expended  and  senrioes  performed  should  allege  for  use  and 
benefit  of  defendant,  and  at  his  inRtance  snd  request. 

1  Nev.  469-472.    FOWLER  t.  HOUSTON. 

No  citation. 

1  Her.  47^-477.    TH0RHBUR6  r.  HERMANN. 

Jurors  —  Compensation.  —  Followed  in  Phillips  y.  County  of  Eureka, 
19  Ney.  349,  11  Pac.  33,  in  ruling  that  jurors  entitled  to  compensation 
for  each  day's  attendance,  whether  .sworn  as  juror  or  not,  cited  in 
Moseley  y.  Turner,  95  111.  App.  219,  giving  same  construction  to  Illinois 
statute. 

Cited  in  reference  notes  in  11  L.R.A.  491;  and  37  L.R.A.  391,  to  point 
that  governor  has  no  power  to  sign  bill  after  adjournment  of  legislature. 

1  Ney.  478-^184.    CHAMPION  y.  SESSIONS. 

Champion  y.  Sessions,  2  Nev.  271,  same  case  on  second  appeal. 

Injunction.  —  Cited  in  Erwin  v.  Fulk,  94  Ind.  237,  to  point  that  in  a 
threatened  entry  on  land  under  color  of  title  injunction  will  issue;  Hart 
V.  City  of  Seattle,  45  Wash.  303,  88  Pac.  206,  in  holding  that  city  should 
r<.>i»tore  street  to  former  condition  or  pay  damages  assessed  or  injunc- 
tion would  issue. 

Cited  in  reference  note  in  5  L.R.A.  663,  to  point  that  ground  of  ir- 
reparable injury  is  lack  of  adequate  remedy  at  law. 

1  Ney.  484-^7.    RERAN  y.  MONROE. 
Appeal  — How  taken.  —  Followed  in  Johnson  y.  Badger,  etc.,  Min.  Co. 
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12  Ney.  262;  &nd  Spofford  t.  White  River  Valley,  etc,  Stock  Co.  24  Nev. 
184,  51  Pac.  116,  on  point  that  an  appeal  is  taken  by  filing  and  serving 
notice;  State  v.  Brown,  30  Nev.  504,  98  Pac  874,  on  point  that  not 
only  that  the  filing  must  precede  the  service  of  a  notice  of  appeal,  but 
also,  if  these  acts  are  done  in  the  inverse  order,  the  appeal  will  be  dis- 
missed, as  the  appellate  tribunal  cannot  thus  acquire  the  jurisdiction 
sought  to  be  imposed. 

Undertaking.  — Cited  in  Lowell  ▼.  Lowell,  55  Cal.  319;  and  Shiss- 

ler  V.  Crooks,  1  Idaho,  370,  to  point  that  undertaking  must  be  filed  with- 
in time  required,  to  perfect  an  appeaL 

1  Nev.  487-491.    DAVIS  ▼.  60WKES. 

No  citation. 

1  Nev.  491-494.    KELLER  ▼.  BLASDEL. 

Keller  v.  Blasdel,  2  Nev.  162,  same  case  on  second  appeaL 

1  Nev.  495-497.    VAN  VLIET  ▼«  CLIN. 

Judgment  —  Bar,  when.  —  Followed  in  James  v.  Leport,  19  Nev.  177, 
8  Pac  48,  in  point  that  a  judgment  not  upon  the  merits  is  not  a  com- 
plete bar. 

Nonsuit  — Voluntary,  effect.  — Cited  in  Cohn  v.  Saidel,  71  N.  H.  570, 
53  Atl.  806,  to  point  that  a  voluntary  nonsuit  is  not  an  admission  as 
to  rights. 

1  Nev.  497-602,  90  Am.  Dec.  503.    GIBSON  v.  CHEDIC. 

Followed  in  Gibson  v.  Milne,  1  Nev.  529,  in  passing  on  same  trus- 
teeship. 

1  Nev.  502-509.    GRAY  v.  HARRISON. 

New  trial  —  Cumulative  evidence.  —  Followed  in  Howard  v.  Winters, 
8  Nev.  543,  on  point  that  when  new  testimony  is  merely  cumulative 
new  trial  will  not  be  granted;  Wall  v.  Trainer,  16  Nev.  134,  on  point 
that  evidence  of  new  facts  bearing  upon  the  main  issue,  is  not  cumu- 
lative, and  new  trial  should  be  granted;  cited  in  Flannagan  v.  Newberg. 
1  Idaho,  84,  to  point  that  the  evidence  must  be  cumulative,  not  upon 
the  main  issue,  but  upon  collateral  or  subordinate  facts;  and  in  Houston, 
etc,  Ry.  Co.  v.  Forsyth,  49  Tex.  181,  to  point  if  new  evidence  tends  to 
establish  defense,  new  trial  will  be  granted. 

Cited  in  reference  note  in  14  L.R.A.  611,  to  point  that  if  admissions 
have  been  proved  on  the  trial,  testimony  of  other  admissions  is  cumu- 
lative. 

1  Nev.  509-618.    STATE  v.  LOGAN. 
Indictment  —  Setting  aside^  etc  — Followed  in  State  v.  Hamilton, 
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13  Nev.  389,  on  point  that  testimony  of  grand  jurors  not  competent  to 
set  aside  their  own  indictment;  cited  in  Ghadwiek  ▼.  United  States, 
141  Fed.  235,  72  C.  G.  A.  343;  People  r.  Lander,  82  IGch.  116,  141,  145, 
46  N.  W.  958,  965,  966;  and  State  t.  Coats,  130  N.  C.  703,  41  S.  E.  707, 
to  point  that  if  there  was  substantial  competent  evidence  upon  which 
indictment  found,  it  wiU  not  be  quashed  because  illegal  evidence  re- 
ceived; United  States  v.  Cutler,  5  Utoh,  609,  19  Pac.  146,  to  point  that 
indictment  cannot  be  quashed  in  Utah  except  for  cause  specifiad  in 
statute;  Wadley  ▼.  Commonwealth,  98  Va.  805,  35  S.  £.  453,  to  point 
that  indictment  cannot  be  quashed  merely  because  illegal  evidence  was 
received  by  the  grand  jury;  State  v.  Woodrow,  58  W.  Va.  532,  52  S.  £. 
547,  2  LJRA.(N.S.)  867,  112  Am.  St.  Bep.  1001,  to  point  that  if  there 
was  some  legal  evidence  before  grand  jury,  though  slight^  the  indictment 
cannot  be  quashed. 

Final  judgment  —  What  is.  —  Followed  in  Lake  v.  King,  16  Nev.  217, 
to  point  that  a  final  judgment,  from  which  appeal  may  be  taken,  is  one 
that  disposes  of  the  issues  in  the  case,  determines  the  costs,  and  leaves 
nothing  for  the  future  consideration  of  the  court. 

Cited  in  reference  notes  in  60  Am.  Dec.  427,  to  point  that  a  final  judg- 
ment or  decree  may  be  said  to  be  one  which  disposes  of  the  cause,  or  of 
a  distinct  and  definite  branch  thereof,  reserving  no  further  questions  or 
directions  for  future  determination;  60  Am.  Dec.  439,  order  quashing 
an  indictment,  discharging  the  defendant,  and  exonerating  his  bail  is 
zvidently  final. 

Embezzlement  —  Indictment  for.— Cited  in  State  t.  Trolson,  21  Nev. 
422,  32  Pac.  931,  to  point  that  indictment  for  embezzlement  may  be  in 
the  language  of  the  statute,  with  a  statement  of  the  acts  constituting 
the  offense. 

Cited  in  reference  note  in  28  LJt.A.  323,  to  point  that  where  part  of 
evidence  is  incompetent  the  indictment  will  not  be  set  aside  if  there 
is  any  competent  evidence. 

1  Nev.  518-622.    ESTATE  OF  NICHOLSON. 

Executor  —  To  pay  assistance,  personally.  —  Followed  in  Douglass  v. 
Folsom,  21  Nev.  446,  33  Pac.  662,  on  point  that  where  executor  em- 
ploys another  to  assist  in  discharge  of  his  duties,  he  must  pay  out  of 
his  own  pocket,  in  absence  of  conditions  requiring  an  attorney. 

Allowance  for  attorney  fees.  —  Followed  in  Torreyson  v.  Bow- 
man, 26  Nev.  372,  68  Pac.  473,  on  point  that  allowance  for  attorney's 
services  is  made,  not  to  counsel,  but  to  executor,  as  part  of  the  ex- 
penses; cited  in  Bowman  v.  Bowman,  27  Nev.  419,  76  Pac.  636,  as  among 
cases  holding  that  allowance  cannot  be  made  of  counsel  fees  for  suc- 
cessful applicant  in  contest  for  letters  of  administration. 

Cited  in  reference  note  in  78  Am.  St.  Rep.  205,  to  point  that  while 
an  executor  cannot  bind  the  estate  by  a  contract  of  employment  of 
attorney,  if  the  employment  of  the  attorney  was  necessary  and  proper 
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to  protect  tLe  estate  or  to  enable  him  properly  to  manage  it,  he  will 
be  allowed  a  reasonable  amount  for  such  services  out  of  the  estate  in 
the  settlement  of  his  account. 

1  Nev.  523-525.    STATE  ▼.  REAL  DEL  MONTE  6.  h  S.  MIN.  CO. 

Mines  and  Mining. —>  Followed  in  State  v.  Central  Pac.  R.  R.  Co.  10 
Nev.  63,  on  point  that  assessment  good  although  number  of  acres  not 
given;  cited  in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  85,  85  Pac  94, 
to  point  that  "mines"  and  ''mining  claims,"  as  used  in  statutes,  mean 
the  same  thing. 

1  Nev.  526-532.    GIBSON  v.  MILN. 

No  citation. 

1  Nev.  533-538.    WILLIAMS  v.  GLASGOW. 

Statute  —  Adopted  from  another  state,  constructioa.  —  Followed  in 
Hunter  v.  Truckee  Lodge,  14  Nev.  36;  Gossage  v.  Crown  Point  Min.  Co. 
14  Nev.  157;  and  In  re  Boyce,  27  Nev.  384,  75  Pac.  4,  65  L.R.A.  56, 
on  point  that  when  the  statute  of  estate  has  received  a  judicial  con- 
fitruction,  and  is  afterwards  adopted  by  another  state,  the  construction 
as  well  as  terms  of  statute  deemed  adopted. 

1  Nev.  539-543,  90  Am.  Dec.  510.    HARVEY  v.  SIDES  SILVER  MIN. 
CO. 

Trespass  —  Measure  of  damages.  —  Followed  in  Waters  v.  Stevenson, 
13  Nev.  173,  29  Am.  Rep.  293,  on  point  that  where  injury  to  property 
by  trespasser  is  such  that  cost  of  restoring  to  original  condition  is  more 
tlian  value  of  property,  measure  of  damages  is  the  value  of  the  prop- 
erty at  time  of  the  trespass. 

C'ited  in  reference  notes  in  71  Am.  St.  Rep.  116,  to  point  that  the 
measure  of  damages  for  injury  to  property  is  not  always  the  sum  of 
nioMcy  which  it  would  take  to  repair  the  injury,  or  restore  the  prop- 
erty to  the  condition  it  occupied  before  the  injury;  in  those  cases 
where  the  cost  of  restoring  it  to  its  original  condition  will  exceed  its 
actual  value,  the  value  of  the  property,  and  not  the  cost  of  removing 
the  injury  will  be  the  proper  measure  of  damage;  24  L.R.A.  65,  one 
cannot  throw  refuse  of  a  mine  down  onto  lands  of  a  lower  owner. 

1  Nev.  543-568.    STATE  v.  WATERMAN. 

Instruction.  —  Followed  in  State  v.  Squares,  2  Nev.  233 ;  and  State  v. 
Douglas,  26  Nev.  205,  65  Pac.  804,  99  Am.  St.  Rep.  688,  on  point  that 
instruction  containing  correct  legal  principle  rightfully  refused  where  it 
has  no  application  to  case;  State  v.  Maher,  25  Nev.  471,  62  Pac.  236; 
and  State  v.  Buralli,  27  Nev.  54,  71  Pac.  536,  on  point  that  it  is  not 
error  to  refuse  an  instruction  asked  which  has  been  already  sufficiently 


tl  NOTES  ON  NEVADA  REPORTS.  1  Nev.  56S 

gjven;  cited  in  Ware  t.  SUte,  59  Ark.  393,  27  S.  W.  489,  to  point  that 
iBstruction  that  ^'if,  on  the  whole  case  the  testimony  raised  a  reasonable 
doabt  that  defendant  was  present  when  crime  was  committed,  he  should 
be  acquitted,"  is  correct;  Wisdom  v.  People,  11  Colo.  176,  17  Pac.  622, 
to  point  that  instruction  as  to  defense  of  alibi  requiring  greater  degrees 
of  proof  than  might  be  sufficient  to  create  a  reasonable  doubt,  is  erro- 
neous; McNamara  v.  People,  24  Colo.  69,  48  Pac.  644,  to  point  that 
erroneous  instruction  to  jury,  in  a  criminal  case,  cannot  be  corrected  by 
another  instruction  which  states  the  law  correctly,  unless  erroneous 
instruction  be  plainly  withdrawn. 

Alibi,  doubt  raised  by  —  Defendant  entiUed  to  benefit  of.  — Followed 
in  SUte  ▼.  McCluer,  5  Nev.  137;  cited  in  McAnally  v.  State,  74  Ala.  17; 
Ward  T.  SUte,  69  Ark.  393,  27  S.  W.  489;  State  v.  KUne,  54  Iowa,  186, 
6  N.  W.  186;  and  State  v.  Taylor,  118  Mo.  168,  24  S.  W.  453,  to  point 
that  accused  is  entitled  to  the  benefit  of  a  doubt  arising  from  the  evi- 
dence, whether  of  prosecution  or  defendant ;  Adams  v.  State,  28  Fla.  642, 
10  So.  114;  Glover  ▼.  United  States,  147  Fed.  432,  77  C.  C.  A.  450; 
Landis  ▼.  State,  70  Ga.  658,  48  Am.  Rep.  588;  State  v.  Hardin,  46  Iowa, 
628,  26  Am.  Rep.  174;  State  v.  KUne,  54  Iowa,  186,  6  N.  W.  186;  and 
Shoemaker  v.  Territory,  4  Okla.  124,  43  Pac.  1061,  to  point  that,  in 
defense  of  alibi,  evidence  entitles  to  an  acquittal  if  sufficient  to  raise 
m  reasonable  doubt  in  minds  of  jurors  (see  tit.  "Instructions,"  this 
note);  and  miscited  in  Territory  v.  Trujillo,  7  N.  M.  52,  32  Pac.  157, 
to  the  point  that  where  the  defense  of  alibi  is  set  up,  burden  is  on 
defendant  to  establish  it  to  satisfaction  of  jury. 

Cited  in  reference  notes  in  41  L.R.A.  534,  to  the  ]K>int  that  in  the 
defense  of  alibi  the  burden  of  proof  is  on  the  defendant,  but  that  he 
does  not  have  to  establish  it  by  a  preponderance  of  evidence;  41  LJR.A. 
537,  alibi  physically  incompatible  with  guilt  entitles  accused  to  an  ac- 
quittal, if  the  evidence  on  the  alibi  raises  a  reasonable  doubt  of  guilt; 
41  LJLA.  539,  if  upon  all  the  evidence  the  jury  have  a  reasonable  doubt 
whether  accused  was  present  at  alleged  scene  of  crime,  he  is  entitled  to 
benefit  of  that  doubt,  and  should  be  acquitted. 

Insanity  —  Evidence  to  establish  defense  of.  — Denied  In  Ford  v. 
Slate,  71  Ala.  393,  holding  that  defense  of  insanity  mu^t  be  established 
by  preponderance  of  evidence. 

Cited  in  reference  note  in  97  Am.  Dec.  178,  to  point  that  the  burden 
of  proof  rests  on  the  state  to  prove  the  sanity  of  the  defendant.  The 
presumption  of  sanity  controls  in  the  absence  of  evidence  to  the  con- 
trary, and  dispenses  with  the  necessity  of  the  state's  producing  evidcnoo 
of  sanity  in  the  first  instance;  but  if  the  defendant  gives  evidence  tend- 
ing to  overthrow  the  presumption,  the  state  must  prove  his  sanity 
beyond  a  reasonable  doubt  to  warrant  a  conviction. 

Witocaaei  — Wife  incompetent  as.  — Cited  in  United  States  v.  Kan- 
Gi-Shun-Ca.  3  Dak.  Tr.  115,  14  N.  W.  439,  to  point  that,  in  absence  of 
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statutory  provision,  wife  is  incompetent  to  be  witness  for  or  against 
husband  in  a  criminal  cause. 

Cited  in  reference  note  in  27  Am.  Dec.  379,  to  point  of  uncertainty 
whether  a  married  person  is  disqualified  from  testifying  by  the  fact 
that  his  or  her  husband  or  wife  is  a  party  to  the  record,  if,  from  the 
circumstances  of  the  case,  it  is  impossible  that  his  or  her  testimony 
may  affect  the  interest  of  the  other  spouse,  whether  favorably  or  in- 
juriously. 

Amendment  of  verdict.  —  Cited  in  Grant  v.  State,  33  Fla.  298,  14  So. 
759,  23  L.RJ^.  735;  Bryant  v.  State,  34  Fla.  298,  16  So.  179;  People  v. 
Farrell,  146  Mich.  275,  109  N.  W.  442;  In  re  Thompson,  9  Mont.  388, 
23  Pac.  934;  and  Morris  v.  Burke,  15  Mont.  216,  38  Pac.  1066,  to  point 
that  court  may  have  jury  correct  informal  or  insensible  verdict. 

CitM  in  reference  notes  in  2  L.RA.  185,  to  point  that  jury  have  luU 
power  over  verdict,  to  amend  or  withdraw  from  it,  until  received  by  the 
court  And  jury  discharged;  23  L.R.A.  725,  it  is  always  competent  for  the 
court  to  suggest  a  correction  in  a  verdict  as  to  a  mere  matter  of  form; 
23  L.R.A.  727,  even  in  the  case  where  there  is  a  substantial  difference 
between  the  original  and  the  amended  verdict,  there  can  be  no  objection 
to  the  latter  after  the  jury  have  asserted  it. 

1  Nev.  568-573.    CLARE  v.  SHANNON. 

Homestead  —  What  included  in.  —  Followed  in  Goldman  v.  Clark,  1  Nov. 
609;  Smith  t.  Stewart,  13  Nev.  68,  69,  71,  75;  and  cited  in  Smith  v. 
Guckenheimer,  42  Fla.  47,  27  So.  904,  on  point  that  a  homestead  con- 
sists of  land  and  improvements  within  the  prescribed  valuation,  regard- 
less of  divisions  by  imaginary  lines,  and  other  uses  than  simply  as  a 
home;  referred  to  in  Smith  v.  Stewart,  13  Nev.  77,  as  having  been  ren- 
dered prior  to  decision  in  Gregg  v.  Bostwick,  33  Cal.  220,  and  on  a 
statute  the  same,  holding  California  construction  not  binding;  cited  in 
Smith  V.  Guckenheimer,  42  Fhi.  47,  27  So.  904,  holding  that  in  city 
homestead  improvements  other  than  that  occupied  as  dwelling  are  sub- 
ject to  sale;  Ashton  v.  Ingle,  20  Kan.  679,  27  Am.  Rep.  197,  in  dis- 
cussing what  constitutes  homestead,  holding  house  and  lot  adjoining 
city  homestead  not  a  part  of  it. 

Setting  aside  excessive.  —  Cited  in  Smith  v.  Stewart,  13  Nev.  72, 

to  point  that  where  owner  sets  apart  as  homestead  property  worth 
more  than  statutory  allowance  steps  may  be  taken  by  plaintiff  in  exe- 
cution to  appraise  the  property  and  sell  a  portion  or  sell  the  whole, 
reserving  statutory  observance. 

Cited  in  reference  notes  in  70  Am.  Dec.  349,  to  point  that  where  a 
part  of  a  building  occupied  primarily  as  owner's  dwelling-place  is  used 
for  business  purposes,  the  prevailing  doctrine  is  that  it  will  not  deprive 
it  of  its  character  as  a  homestead;  70  Am.  Dec.  352,  it  is  no  objec- 
tion that  the  different  parts  of  the  homestead  are  separated  by  im^ 
aginary  lines,  or  highways,  or  streams  of  water. 
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Release  of  hemeatead— Joinder  of  hvatiand  and  wife.  —  Cited  in  ref- 
erence notes  in  66  Am.  Dec  484,  to  point  that  under  a  restriction  on  the 
alienation  of  homesteads  of  married  persons  requiring  that  the  husband 
and  wife  shall  join  in  the  deed,  such  joinder  is  essential  to  dtyest  the 
homestead  right;  66  Am.  Dec.  486,  deed  or  mortgage  by  the  husband 
alone  is  certainly  void  as  to  the  wife,  and  the  better  opinion  is,  that 
it  ia  also  absolutely  Toid  as  to  the  husband. 

1  HeT.  573-603.    MILLIKSH  ▼.  SLOAT. 

Milliken  v.  Sloat,  1  Not.  686,  same  case  on  rehearing. 

Judgment  —  Gold  coin,  Toid,  etc.  —  Followed  in  Fox  ▼.  Barstow,  1 
Nev.  612;  Sigismund  v.  Troianovich,  1  Nev.  613;  Hastings  &  Co.  v. 
Burning  Moscow  Co.  2  Nev.  106;  Miller  v.  Cherry,  2  Nev.  166;  and 
cited  in  Betts  y.  Butler,  1  Idaho,  189,  to  point  that  judgment  for  gold 
coin  is  void  as  to  requirement  that  payment  be  made  in  gold  coin; 
overruled  in  Linn  v.  Minor,  4  Nev.  463,  466,  468,  as  to  point  that 
state  "specific  contract  law"  as  to  gold  coin  was  in  conflict  with  legal 
tender  act  of  Congress. 

Cited  in  reference  notes  in  87  Am.  Dec.  126,  to  point  that  a  statute 
providing  when  contracts  were  made  payable  in  a  specific  kind  of 
money,  judgment  should  be  entered  for  kind  of  money  specified  in  the 
contract,  was  held  unconstitutional  and  in  conflict  with  the  acts  of 
Congress;  29  L.R.A.  616,  as  overruled  in  Linn  v.  Minor,  4  Nev.  462. 

1  Hev.  604-607.    MITCBJCLL  ▼.  BR0MBER6ER. 

Mitchell  V.  Bromberger,  2  Nev.  346,  90  Am.  Dec.  660,  same  case  on 
eeeond  appeal. 

Judgments  —  Gold  coiiit  modifying.  —  Cited  in  Hastings  ft  Co.  v. 
Burning  Moscow  Go.  2  Nev.  97,  to  point  that  gold  coin  judgments  are 
erroneous  and  will  be  modified,  giving  reasons  for  reversing  principal 


Cited  in  reference  notes  in  87  Am.  Dec.  126,  to  point  that  it  is  not 
on  the  basis  of  a  difference  in  the  values  of  money  that  the  courts  will 
enforce  a  contract  or  render  a  judgment  for  a  specific  kind,  for  tlic 
law  will  not  recognize  any  difference  in  value  between  one  kind  of 
money  which  is  a  legal  tender  and  any  other  kind  which  is  also  a  legal 
tender;  29  L.R.A.  616,  as  overruled  by  Linn  v.  Minor,  4  Nev.  462. 

1  Nev.  607-611.    GOLDMAH  ▼.  CLARK. 

Homestead.  —  Followed  in  Smith  v.  Stewart,  13  Nev.  68,  on  point  as 
to  what  homestead  includes,  holding  to  be  city  lot  and  improvements 
aside  from  and  not  connected  with  dwelling;  distinguished  in  Child  v. 
Singleton,  16  Nev.  463,  on  point  that  in  absence  of  recorded  declaration 
homestead  can  be  mortgaged  by  husband  without  consent  of  wife;  cited 
in  Garrett  v.  Jones,  96  Ala.  100,  10  So.  703,  to  point  that  house  in 
business  part  of  town  used  principally  as  a  store-building,  though  the 
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owner  sleeps  in  the  back  room^  is  not  a  homestead;  Smith  v.  Gucken- 
heimer,  42  Fla.  47,  27  So.  904,  but  holding  that  improvements  on  city 
lot  other  than  those  occupied  as  a  residence,  although  inseparably  con- 
nected therewith,  not  within  homestead  protection  from  sale;  Hogan 
V.  Manners,  28  Kan.  560,  33  Am.  Rep.  199,  to  point  that  homestead 
character  of  a  building  is  not  destroyed  by  a  showing  merely  that  one 
or  two  rooms  are  used  by  owner  for  business  purposes;  De  Ford  v. 
Painter,  3  Okla.  91,  41  Pac.  100,  30  L.R.A.  726,  holding  to  be  a  home- 
stead a  house  on  a  city  lot  in  business  section,  basement  and  first  floor 
of  which  was  rented  at  $1300  annually  for  business  purposes,  a  part 
of  second  floor  for  ofiices  at  rental  of  $250,  and  balance  of  building 
was  occupied  by  family  and  reasonably  worth  $250  per  annum. 

Cited  in  reference  notes  in  70  Am.  Dec.  350,  to  point  that  whore  a 
double  house  with  distinct  entrances  is  partly  occupied  by  the  owncr^ 
and  the  other  part  let  to  a  tenant,  only  that  occupied  by  the  owner 
can  be  claimed  as  his  homestead;  87  Am.  Dec.  280,  where  part  of  home- 
stead is  used  for  business,  or  is  rented  to  tenants  of  the  owner,  it  is 
held  by  the  great  weight  of  authority  that  the  whole  of  the  premises, 
including  the  portions  so  used  for  business  or  rented  to  others,  is 
exempt  from  sale  under  execution;  87  Am.  Dec.  281,  question  whetlier 
a  homestead  exemption  right  must  be  claimed  by  debtor  is  one  upon 
which  the  authorities  differ;  in  some  of  the  states  it  is  held  that  <he 
law  requires  the  claimant  to  do  nothing  in  order  to  secure  the  right; 
12  LJI.A.  479,  where  property  has  been  dedicated  as  a  homestead,  and 
is  accepted  as  such,  the  fact  that  the  larger  portion  of  the  rooms  are 
let  will  not  destroy  the  homestead  character. 

Constitntioiul  proTision.  —  Cited  in  State  v.  Swan,  1  N.  Dak.  16,  44 
N.  W.  495;  and  Rolsler  ▼.  Taylor,  3  N.  Dak.  548,  58  N.  W.  343,  deciding 
that  a  constitutional  provision  which  is  not  self-executing  does  not 
repeal  prior  laws  on  subject;  Doherty  v.  Ransom  County,  5  N.  Dak.  7^ 
63  N.  W.  151,  to  point  that  a  constitutional  prohibition  is  prospective 
only  and  does  not  of  itself  affect  existing  laws  of  character  prohibited. 

1  NeT.  612.    FOX  v.  BARSTOW. 

Cited  in  referenoe  notes  in  87  Am.  Dec.  126,  to  point  that  a  statute 
known  as  "specific-contract  laws,"  which  provided  that  when  contracts 
were  made  payable  in  a  specific  kind  of  money,  judgment  should  be 
entered  for  the  amount  due  in  the  kind  of  money  specified  in  the 
contract,  was  held  unconstitutional  and  in  conflict  with  the  acts  of 
Congress;  87  Am.  Dec.  126,  it  is  not  on  the  basis  of  a  difference  in  the 
values  of  the  money  that  the  courts  will  enforce  a  contract  or  render 
a  judgment  for  a  specific  kind,  for  the  law  will  not  recognize  any  differ- 
ence in  value  between  one  kind  of  money  which  is  a  legal  tender  and 
any  other  kind  which  is  also  a  legal  tender;  29  L.R.A.  516,  as  overruled 
by  Linn  v.  Minor,  4  Nev.  462,  on  point  aa  to  validity  of  the  state 
contract  law  providing  for  gold  coin. 
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1  NeT.  612-613.    SIGISMUND  ▼.  TSOIANOYICH. 
No  citation. 

1  Nev.  613-619.    HASTINGS  ▼.  JOHNSON. 
Hastings  ▼.  Johnson,  2  Nev.  190,  same  case  on  second  appeal. 

Judgment  —  Interest  —  Followed  in  Solen  v.  Virginia,  etc.,  R.  R.  Co. 
14  Nev.  406;  Solen  y.  Virginia,  etc.,  R.  Go.  15  Nev.  316,  320,  324  ("al- 
though  the  decision  was  wrong  it  must  be  regarded  as  the  settled  law — 
Leonard  J.,  cone,  op.) ;  Moran  r.  Hagerman,  69  Fed.  430,  431,  on  point 
that  where  judgment  does  not  call  for  interest  execution  cannot;  ciled 
in  Solen  v.  Virginia,  etc.,  R.  R.  Co.  15  Nev.  340;  and  Maudlebaum  v. 
Gregovich,  24  Nev.  160,  50  Pac.  850,  to  point  that  judgment  will  not 
bear  interest  unless  a  direction  therefor  is  inserted. 

Suit  on,  when  execution  barred.  —  Cited  arguendo  in  Mandlc- 

baum  V.  Gregovich,  24  Nev.  159,  50  Pac.  850,  sustaining  right  to  sue 
on  a  judgment,  when  statutory  right  of  execution  barred. 

Execution.  —  Cited  in  Tonopah  Banking  Corporation  v.  McKane  M.  Co. 
103  Pac  (Nev.)  231,  to  point  that  after  sale  under  an  execution  and 
sum  sufficient  to  satisfy  judgment  was  realized,  other  writs  of  execution 
become  functus  officio;  Hightower  v.  Handlin,  27  Ark.  24;  and  Downs 
T.  Dennis,  83  Ark.  73,  102  S.  W.  699,  119  Am.  St.  Rep.  119,  to  point 
that  where  execution  issues  for  sum  in  excess  of  amount  due  on  judg- 
ment, proceedings  thereunder  will  be  declared  void;  Hobson  v.  Mc- 
Cambridge,  130  111.  376,  22  N.  E.  825,  to  point  that  execution  must 
follow  judgment  in  every  essential  part;  Schroeder  v.  Young,  161  U. 
S.  341,  40  L.  ed.  725,  16  Sup.  Ct.  515;  and  Young  v.  Schroeder,  10  Utah, 
171y  37  Pac.  265,  to  point  that  a  levy  under  execution  for  an  amount 
exceeding  amount  of  judgment,  or  amount  actually  due  thereon,  is  void. 

See  **Judgment,''  this  note. 

Cited  in  reference  note  in  13  Am.  Dec.  202,  to  point  that  a  material 
variance  in  the  amount  or  an  execution  is  fatal  to  the  levy  and  sale. 

1  Nev.  619-623.    HENKT  v.  CONFIDENCE  6.  k,  S.  mN.  CO. 

Mortgage  foreclosure  —  Debt  barred.  —  Followed  in  Read  v.  Edwards, 

2  Nev.  265;  Mackie  v.  Lansing,  2  Nev.  303;  Cookes  v.  Culbertson,  9 
Nev.  208;  and  State  v.  Yellow  Jacket  S.  Min.  Co.  14  Nev.  233,  on  point 
that  mortgage  may  be  foreclosed  although  the  debt  secured  is  barred 
by  the  sUtute;  cited  in  Spect  v.  Spect,  88  Cal.  442, 26  Pac.  205, 13  L.R.A. 
138,  22  Am.  St.  Rep.  314,  to  point  that  mortgagee  in  possession,  or  his 
grantee,  can  retain  possession  until  mortgage  debt  is  paid,  although  no- 
tion on  debt  is  barred;  Holroquist  v.  Gilbert,  41  Colo.  117,  92  Pac.  233, 14 
L.R.A.(N.S.)  481,  to  point  that  bar  of  statute  extinguishes  right  of 
action  but  not  the  debt,  and  trust  deed  may  thereafter  be  foreclosed  by 
advertisement  or  suit  in  equity;  Browne  v.  Browne,  17  Fla.  629,  35  Am. 
Rep.  96;  Satterlund  v.  Beal,  12  N.  Dak.  128,  95  N.  W.  521,  to  point 
that  action  may  be  maintained  in  equity  to  foreclose  a  mortgage. 


1  Ner.  623  (TOTES  ON  NEVADA  REPORTS.  32 

though  suit  at  Uw  on  the  debt  is  barred;  Gisbom  v.  Charter  Oak  life 
Ins.  Go.  142  U.  S.  338,  35  L.  ed.  1035,  12  Sup.  a.  281,  to  point  that 
land  may  be  sold  by  trustee  under  a  deed  of  trust  securing  a  debt, 
after  the  debt  has  become  barred  by  statute  of  limitations;  Griss  y. 
Criss,  28  W.  Va.  398,  to  point  that  deed  ot  trust  or  mortgage  may 
be  enforced  in  equity,  though  the  debt  is  barred,  or  the  right  of  entry 
on  the  land,  on  which  the  debt  is  a  lien,  be  also  barred  at  law. 

Gited  in  reference  notes  in  7  LJLA.  276,  to  point  that  mortgagee  -n 
possession  will  not  be  dispossessed  until  the  debt  is  paid;  21  L.R.A 
552,  right  to  foreclose  a  mortgage  is  not  affected  by  fact  statute  bars 
action  for  the  debt. 


NOTES 


ON  THE 


NEVADA  REPORTS, 


CASES  IN  2  NEVADA. 


2  Net.  9-16.    CHASE  v.  SAVAGE  SILVER  MIN.  CO. 

Co-tenancy  in  mining  claims.  —  Cited  in  reference  notes  in  91  Am.  St. 
Rep.  855,  to  point  that  a  co-tenancy  in  mines  may  be  created  in  the 
;^ame  way  as  a  co-tenancy  in  other  real  property;  such  cotenancies  arc 
created  by  participation  of  several  persons  in  the  "location;"  where 
several  thus  join  in  the  location  of  a  new  claim,  they  are  tenants  in 
common  of  the  mining  rights  and  property  thus  acquired;  91  Am.  St. 
Rep.  880,  mere  relation  of  cotenancy  between  part  owners  of  a  mine 
<nves  rise  to  no  power  on  the  part  of  one  to  render  his  co-tenants  liable 
to  himself,  or  to  third  persons,  by  any  expenditures  he  may  make,  or 
contracts  he  may  enter  into;  he  cannot  compel  his  associates  to  co- 
operate with  him  in  the  employment  of  the  common  property,  nor  can 
he,  by  a  voluntary  expenditure,  without  authority  from  them,  constitute 
himself  their  debtor,  or  by  contracts  with  third  persons  render  them 
liable  to  the  latter;  91  Am.  St.  Rep.  881,  one  cotenant,  as  such,  has  no 
implied  authority  to  dispose  of  his  cotcnant's  interest  in  the  common 
property,  and  any  attempt  on  liis  part  to  dispose  of  such  interest  will 
be  void  aa  to  his  cotenant. 

2  Ney.  16-25.    MATNARD  v.  JOHNSON. 

Maynard  v.  Johnson,  2  Ncv.  26,  same  case  on  rehearing. 

Revenue  stamp  —  Effect  of  omission.  —  Followed  in  Way  man  t.  Tor- 
rcyson,  4  Nev.  128,  to  point  that  under  the  act  of  congress  1864,  a  note 
without  a  stamp  was  invalid,  whether  the  omission  was  fraudulent  or 
a  mere  oversight,  and  cited  on  p.  129  as  having  been;  Way  man  v.  Tor- 
reyson,  4  Nev.  129,  coincided  in  by  one  of  the  three  judges  in  Bcebe  v. 
Hutton,  47  Barb.  (N.  Y.)  188;  cited  in  Patterson  v.  Gile,  1  Colo.  200; 
and  Green  v.  Holway,  101  Mass.  246,  3  Am.  Rep.  339,  to  point  that  in- 
struments executed  while  of  congress  of  1864  and  1865,  from  which 
stamps  omitted,  whether  fraudulently  or  not,  invalid;  Morris  v.  McMor- 
ris,  44  Miss.  445,  7  Am.  Rep.  695,  to  point  that  want  of  stamps  on 
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instrument  sued  on  may  be  pleaded  and  proTed,  where  sucli  defect  makea 
it  invalid. 

Cited  in  reference  note  in  48  L.R.A.  308,  as  on  the  cases  holding  the 
contrary  doctrine  that  the  phrase  "with  intent  to  evade  the  provisions  of 
this  act"  in  the  revenue  law,  of  1864,  did  not  qualify  the  words  render- 
ing unstamped  instruments  invalid,  and  that  an  inadvertant  omission 
of  stamp  invalidated  the  instrument. 

Appealable  order** Not  review  on  appeal  from  judgment— Cited  in 
White  V.  Atchison,  etc,  Ry.  Co.  74  Kan.  781,  88  Pae.  66,  to  point  tliat 
an  order  made  in  a  cause  which  is  by  statute  appealable  but  is  not 
appealed  from,  will  not  be  reviewed  on  appeal  from  final  judgment. 

2  Nev.  25-34.    MAYNASD  t.  JOHNSON. 

Construction  of  statute  — Rule  for.  —  Followed  in  State  ▼.  Mack,  23 
Nev.  367,  62  Am.  St.  Rep.  811,  47  Pac.  765,  to  point  that  where  a 
statute  is  of  doubtful  meaning,  the  first  thing  is  to  ascertain  the  in- 
tention of  the  legislature,  which  intention  if  possible,  must  be  found  in 
the  act  itself;  outside,  the  mischief  it  is  intended  to  suppress,  or  objects 
or  benefits  to  be  obtained. 

Revenue  stamps  —  Effect  of  omission. — Reversed  in  Knox  ▼.  Rossi, 
25  Nev.  101,  83  Am.  St.  Rep.  566,  57  Pac.  180,  48  L.R.A.  309,  on  point 
that  an  instrument  unstamped,  as  required  by  war  revenue  act,  is  void; 
saying  that  when  original  decision  wsb  made  the  effect  of  congressional 
legislation  upon  the  jurisdiction  and  practice  of  the  state  courts  had  not 
received  the  careful  judicial  consideration  afterwards  given;  cited  io 
Patterson  r.  Gile,  1  Colo.  200,  to  point  that  omission  to  stamp  instru* 
ment,  whether  fraudulent  or  not  will  invalidate  under  the  revenue  law. 

2  Nev.  34-44.    KILLIP  v.  EMPIRE  MILL  CO. 

Killip  y.  Empire  Mill  Co.  2  Nev.  44,  same  case  on  application  for  re- 
hearing. 

New  trial  —  Notice  and  statement  •»  Approved  in  State  v.  First  Nat. 
Bank,  4  Nev.  359,  as  to  necessity  of  both  notice  and  statement  on 
motion  for  new  trial  within  due  time,  to  continue  jurisdiction  of  court 
beyond  the  term;  criticised  and  distinguished  by  Johnson  J.,  dissenting. 

——Statutes  regulating,  mandatory.  — Cited  in  Kent  ▼.  Upton,  S 
Wyo.  45,  2  Pac.  235,  to  point  that  statutes  regulating  application  for 
new  trial  are  mandatory. 

Extension  of  time  to  apply  for.  —  Cited  in  Casteel  v.  State,  9 

Wyo.  275,  62  Pac.  349,  to  point  that  time  in  which  to  apply  for  new 
trial  may  be  extended  for  good  cause  shown. 

Cited  in  reference  notes  in  63  Am.  Dec.  85,  to  point  that  McTieran  ▼. 
Shartzer,  5  Cal.  70,  63  Am.  Dec.  84,  is  said  in  principle  case  to  be  no 
authority  to  the  point  that  a  verbal  extension  of  the  time  for  filing 
a  statement  is  a  waiver  of  notice  of  appeal;  84  Am.  St.  Rep.  194;  and 
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48  UR.^  315,  reyenue  stamp  may  be  affixed  to  the  notice  of  appeal,  even 
after  motion  to  dismiss;  and  when  so  affixed,  it  renders  the  notice  opera- 
tive from  the  time  of  filing. 

Record — Amendment  of.  —  Followed  in  Clark  ▼.  Strouse,  11  Nev.  79* 
on  point  tliat  after  the  term  has  expired,  the  records  cannot  be  amended, 
unless  there  is  something  in  the  record  to  amend  by. 

Waiver  —  Presomption  as  to.  —  Cited  in  State  v.  Murphy,  19  Nev.  96, 
€  Pac  844,  to  point  that  the  legal  presumption  of  a  waiver  of  any  right 
by  a  litigant  will  not  be  drawn,  except  in  a  clear  case,  and  especially 
not,  when  to  allow  such  presumption  would  be  to  deprive  a  party  of  his 
day  in  court. 

2  Hev.  44-46.    KILLIP  ▼.  EMPISE  MILL  ft  MIN.  CO. 

Default  —  Power  of  court  to  relieve  from.  —  Cited  in  Sherman  v. 
Southern  Pac  Co.  102  Pac.  (Nev.)  257,  to  point  that  principal  case  does 
not  hold  specifically  where  proper  and  well-grounded  application  is  niude 
invoking  jurisdiction  of  court  to  relieve  of  consequences  of  default,  court 
has  power,  under  any  circumstances  to  relieve  of  such  fault. 

2  Nev.  47-M,  90  Am.  Dee.  512.    McCLUSKY  ▼.  OERHAUSER. 

Failure  to  find  —  Considered  on  appeal,  when.  ^- Followed  in  Warren 
V.  Quill,  9  Nev.  263;  and  Schwartz  v.  Stock,  26  Nev  144,  65  Pac.  353, 
to  point  that  where  there  is  an  omission  to  find  on  an  issue  of  fact 
essential  to  the  determination  of  the  rights  of  a  party,  he  must  take 
exception  to  the  findings  and  point  out  the  defect,  otherwise  the  point 
will  not  be  reviewed  on  appeal. 

Cited  in  reference  notes  in  51  Am.  St.  Rep.  439,  to  point  that  a  new 
trial  will  not  be  granted  when  the  newly -discovered  evidence  will  not 
change  the  result;  94  Am.  St.  Rep.  477,  bill  for  discovery  of  a  lost  note, 
in  aid  of  an  action  at  law,  must  allege  that  without  the  discovery  the 
plain ti AT  cannot,  for  lack  of  evidence,  maintain  his  action  at  law,  and 
also  that  the  note  is  lost  or  destroyed. 

Cited  in  reference  note  in  4  Eng.  Rul.  Cas.  653, 

2  Key.  53-55.    MOSLER  t.  HAYNES. 

Hosier  ▼.  Haynes,  2  Nev.  56,  some  case  on  rehearing. 

Error— Presumption  of  regularity  in  trial  court  —  Followed  In 
Schwarts  v.  Stock,  26  Nev.  148,  65  Pac.  352,  to  point  that  presumptions 
are  In  favor  of  the  regularity  of  the  proceedings  in  the  trial  court;  where 
error  is  alleged  it  must  be  affirmatively  shown  by  the  record  before 
case  will  be  reversed. 

2  Nev.  58-60.    LAMBERT  v.  McFARLAND. 

Verdict — Irresponsive  to  pleadings.  —  Cited  in  Brown  v.  LMIto,  6 
Nev.  180,  to  point  that  if  a  verdict  is  absolutely  defective  under  the 
pleadings,  no  legal  judgment  can  be  entered  thereon. 
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In  replevin.  —  Followed  in  Carson  v.  Applegarth,  6  Nev.  189,  to 


point  that  to  replevin  verdict  must  be  an  alternative  on  return  of  the 
property,  or  payment  of  a  sum  found  to  be  its  value;  otherwise  no 
proper  judgment  can  be  rendered,  and  upon  the  judgment  no  statutory 
execution  can  issue;  cited  in  Marix  v.  Franke,  9  Kan.  134,  to  point  that 
where  verdict  in  replevin  is  defective  in  substances,  no  judgment  can  be 
rendered  binding  sureties  for  value. 

Replevin  —  As  to  object  of  action.  —  Cited  in  Buckley  v.  Buckley,  12 
Nev.  429,  to  point  that  the  primary  object  of  action  is  to  recover  posses- 
sion of  the  property,  and  judgment  for  its  value  in  damages  is  author- 
ized only  when  the  property  cannot  be  had. 

Assessment  of  value.  —  Cited  in  Gray  v.  Robinson,  4  Ariz.  34,  33 

Pac.  714,  and  followed  in  Hanchett  v.  Humphrey,  84  Fed.  863,  to  point 
that  under  statutes  regulating  replevin  which  provide  for  an  alternative 
judgment,  it  is  the  rule  to  assess  value  of  the  property  at  time  of  trial. 

2  Nev.  60-64.     RHODES  v.  O'FARRELL. 

Taxes  — Not  "debts."  —  Followed  in  State  v.  Yellow  Jacket,  etc.,  :Min. 
Co.  14  Nev.  249,  on  point  that  taxes  are  not  debts  in  the  sense  that 
they  are  obligations  or  liabilities  arising  out  of  contracts  express  or 
implied;  cited  in  dis.  op.  of  Bleskin,  J.,  in  Harris  v.  Larsen,  24  Utah, 
147,  66  Pac.  784,  to  point  that  taxes  are  not  a  "debt"  within  the  "Legal 
Tender  Act"  of  Congress. 

2  Nev.  65-67.  BRUMFIELD  v.  DOUGLAS  COUNTY  COMM'RS. 

No  citations. 

2  Nev.  67-69.     DILLEY  v.  SHERMAN. 

Slicrman  v.  Dilley,  3  Nev.  21,  same  case  on  second  appeal. 

Ejectment  —  Right  of  entry  and  possession.  —  Followed  in  Brown  v. 
Warren,  16  Nev.  234,  a  point  that  to  maintain  ejectment  a  right  of 
entry  and  possession  is  all  that  is  required. 

Cited  in  reference  note  in  116  Am.  St.  Rep.  571,  to  point  that  in  order 
to  constitute  an  ouster  it  is  not  necessary  that  an  eviction  be  accomp- 
lished by  force. 

2  Nev.  70-74.    LOW  v.  BLACKBURN. 

Relief.  —  Cited  in  dis.  op.  of  Talbot,  J.,  Gulling  v.  Washoe  County 
lUnk,  29  Nev.  279,  89  Pac.  33,  quoted  as  follows:  "Even  in  equity, 
wliere  technicalities  are  mostly  discountenanced,  a  party  can  have  relief, 
if  at  all,  only  upon  the  allegations  in  the  pleadings.  *  *  •  The  rule 
is  absolute,  in  chancery,  that  a  party  can  only  recover  upon  the  case  he 
presents.  'Secundum  allegata  et  probata;'"  cited  in  Badaracco  v.  Bada- 
racco,  10  N.  Mex.  769,  65  Pac.  155,  to  the  point  that  when  the  answer 
prays  for  no  relief  the  defendant  can  have  none. 
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2  Ney.  75-81.    LOW  ▼.  CROWIT  PT.  HIN.  CO. 

Writ  of  Error  —  Not  issued  when.  —  Cited  in  Swinburn  y.  Smith,  15 
W.  Va.  501,  to  point  that  writ  of  error  ought  not  to  be  issued  where 
party  lias  a  complete  remedy  in  some  other  and  more  ordinary  form. 

Writ  of  prohibition.  —  Cited  in  reference  notes  in  12  Am. 
Dec.  605,  to  point  that  it  lies  only  in  case  of  the  unlawful 
exercise  of  judicial  functions.  Acts  of  a  mere  ministerial, 
administrative,  or  executive  character  do  not  fall  within  it^ 
province;  111  Am.  St.  Rep.  933,  where  the  grant  of  juris- 
diction is  by  the  constitution  of  a  state  or  by  any  statute  not  con- 
flicting with  it,  and  purports  to  declare  what  courts  may  issue  the  writ, 
such  grant  is  necessarily  controlling,  and  in  a  majority  of  the  states 
their  supreme  appellate  courts  have  been  either  in  express  terms  or  by 
clear  implication  granted  the  authority  to  issue  these  writs;  111  Am. 
St.  Rep.  960,  the  most  difficult  question  connected  with  the  law  applying 
to  writs  of  prohibition  is  the  determination  of  when  they  will  be  denied 
because  the  applicant  has  some  other  remedy  by  which  he  may  obtain 
relief. 

2  Hev.  81-86.    SCOTT  v.  BILLION  MIN.  CO. 

No  dtation. 

2  Hev.  86-93.    CITY  OF  VntGINIA  v.  CHOLLAR-POTOSI,  etc.,  MIN. 
CO. 

Mines  and  Mining  —  Qnarterly  tax  —  Followed  in  cone.  op.  of  Johnson 
and  Lewis,  JJ.,  in  State  v.  Manhattan,  etc.,  Min.  Co.  4  Nev.  337,  as  to 
point  that  revenue  law  imposing  quarterly  tax  on  mine^i  is  constitu- 
tional. 

Municipal  corporations  —  Creation  by  special  act.  —  Discussed  in  State 
V.  Rosenstock,  11  Nev.  144,  in  deciding  the  legislature  has  authority  to 
create  municipal  corporations  by  special  enactment,  under  Nevada  con- 
stitution. 

Assessments  —  Validity  of  statutes.  —  Cited  in  People  v.  Henderson, 
12  Colo.  376,  21  Pac.  147,.  to  point  that  where  statutes  are  not  clearly 
calculated  to  produce  gross  inequality  and  injustice  in  assessment  of 
different  parcels  of  property  belonging  to  same  class,  courts  will  not 
interfere. 

2  Nev.  93-97.    HASTINGS  v.  BURNING  MOSCOW  CO. 

Judgment — Gold  coin,  modifying.  —  Followed  in  Clark  r.  Burning 
Moscow  Min.  Co.  2  Nev.  98;  Gillig  &  Mott  v.  Burning  Moscow  Min.  Co. 
2  Nev.  99;  Gillig  v.  Burning  Moscow  Min.  Co.  2  Nev.  99;  Miller  v. 
Cherry,  2  Nev.  166,  in  modifying  a  judgment  made  payable  in  gold  coin 
by  striking  out  provision  in  judgment  requiring  payment  to  be  made  in 
gold  coin. 


2  Hex.  97-109        NOTES  ON  NEVADA  REFORTa  U 

Conaent.  — Followed  in  Perldns  t.  Sierra  Nermda,  ete^  ICn.  Co. 

10  Nev.  413,  on  point  that  the  judgment  of  the  ooort  most  be  warranted 
by  the  pleadings;  eonsent  of  parties  does  not  change  the  mle;  Jumbo 
Mining  Co.  v.  District  Court,  28  Ner.  264,  81  Pae.  155,  holding  that  the 
findings  of  a  court  to  be  eonfined  to  the  facts  at  issue  and  the  judgment 
of  the  court  must  be  warranted  by  the  pleadings;  the  fact  that  plaintiff 
consented  to  a  judgment  does  not  change  the  rule. 

Void.  — Cited  in  Chapman  v.  Justice  Court,  29  Ner.  158,  86  Pac. 

553,  on  point  that  the  supreme  court  will  modify  or  set  aside  void  as 
well  as  erroneous  judgments  or  orders  upon  the  error  being  properly 
presented  to  it;  Gulling  t.  Washoe  County  Bank,  29  NeT.  279,  89  Pac 
34,  holding  that  if  a  justice  proceeds  to  try  a  case  upon  the  theory 
that  a  statute,  which  is  involved  in  the  action,  is  valid  when  it  is  not, 
a  judgment  rendered  in  the  case  may  be  void,  but  the  right  of  appeal 
would  still  lie. 

Appeal  — Lies  from  void  judgment— Cited  in  People  v.  Lindsay,  1 
Idaho,  400,  to  point  that  an  appeal  will  lie  from  a  void  judgment 

2  Nev.  97-98.    CLASK  ▼.  BUSHING  MOSCOW  CO. 

Judgment  —  Gold  coin,  modifying.  — Followed  in  Virginia  ft  G.  W. 
Co.  V.  Burning  Moscow  Mine,  2  Nev.  98;  Gillig  &  Mott  v.  Bumnig  Mos- 
cow Co.  2  Nev.  99;  and  Gillig  v.  Burning  Moscow  Min.  Co.  2  Nev.  99, 
in  modifying  judgment  made  payable  in  coin  by  striking  out  the  pro- 
cision  for  payment  in  coin;  cited  in  Miller  v.  Cherry,  2  Nev.  166,  to  point 
that  a  direction  in  foreclosure  decree  to  sell  mortgaged  property  for 
gold  coin  only  must  be  modified  as  to  character  of  money. 

2  Hev.  98.    VIRGINIA,  ete.,  WATftR  CO.  t.  BURNING  MOSCOW  MIN. 
CO. 

No  citation. 

2  NeT.  99.    GILLIG  ▼.  BURNING  MOSCOW  MIN.  CO. 
No  citation. 

2  NeT.  99.    GILLIG  t.  BURNING  MOSCOW  MIN.  Ca 
No  citation. 

2  Ner.  100-107.    HASTINGS  t.  BURNING  MOSCOW,  etc.,  CO. 

Judgment,  irregular  — Modified  on  motion.— Cited  in  Hazard  t.  C6Ie, 

1  Idaho,  287,  to  point  that  irregular  judgment  may  be  modified  on 
motion  in  trial  court,  or  in  appellate  court 

2  NeT.  107-109.    SHOLES  t.  STEAD. 

Dedtion  of  court  ^Distinguished  from  finding.  ^  Cited  In  Llnvllle 
V.  Scheeline,  30  Nev.  Ill,  93  Pac.  227;  and  Central  Trust  Co.  v.  Holmes 
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MiB.  Goi  30  NeT.  440,  97  Pac  391,  to  point  that  the  decision  of  the 
court  18  the  announcement  by  the  court  of  ite  judgment^  and  is  distinct 
from  the  findings. 

2  Her.  109-112;  90  Am.  Dec  617.    McDONALD  ▼.  PRESCOTX. 

Fraudulent  sale  — Officer  attacking. « Cited  in  Ford  v.  McMaster,  6 
Mont.  241,  11  Pac.  670,  to  point  officer  attacking  sales  as  fraudulent 
must  produce  execution  under  which  he  is  acting  together  with  the 
judgment. 

Jniisdietioii.  —  Cited  in  reference  notes  in  16  Am.  St.  Rep.  919;  41 
Am.  St.  Rep.  104;  and  26  Am.  St.  Rep.  107,  to  point  that  a  mere  recital 
in  the  judgment  that  summons  was  duly  served,  is  not  sufficient  to 
•how  jurisdiction;  59  Am.  St.  Rep.  48,  ordinarily  nothing  is  presumed 
in  favor  of  the  jurisdiction  of  a  justice  of  the  peace;  it  must  be 
affirmatively  shown. 

2  Her.  112-123.    O'MEASA  t.  NORTH  AlfSRICA  Mm.  CO. 

O'Meara  ▼.  North  American  Min.  Co.  2  Ner.  124,  same  case  on  re- 
hearing. 

Convexiion  of  stock  —  Measure  of  damages. '•Cited  in  Boylan  t. 
Huguet,  8  Ner.  356,  358,  to  point  that  measure  of  damages  for  con- 
version of  stock  is  its  value  at  time  of  conversion;  Bercich  v.  Marye, 
9  Nev.  317,  to  point  that  in  action  of  trover  the  measure  of  damages 
is  the  value  of  the  stock  at  the  time  of  conversion;  in  action  of  claim 
and  delivery,  the  value  of  the  stock  on  the  day  of  trial,  with  the 
dividends  paid  upon  it  as  damages  for  detention;  cited  by  Beatty,  J., 
in  cone  op.  in  Buckley  v.  Buckley,  12  Nev.  444,  saying  its  value  at  the 
date  of  trial  is  the  value  which  the  jury  must  fix  by  its  verdict;  and 
Gardner  v.  Brown,  22  Nev.  168,  37  Pac.  240,  to  the  point  that  when  the 
plaintiff  asks  the  return  of  the  specific  property,  or  its  value,  the  value 
of  the  property  at  the  time  of  trial  is  the  only  complete  indemnity. 

Cited  in  reference  notes  in  99  Am.  Dec.  351,  to  point  that  a  person 
who  executes  a  deed  in  any  name  will  not  be  permitted  himself,  to  take 
advantage  of  the  fact  that  such  is  not  his  name;  100  Am.  St.  Rep.  326, 
quoting  the  argument  of  the  court  on  the  principal  case,  on  question  of 
idem  sonans. 

Spedfic  perfonnaace. —•  Cited  in  reference  note  in  16  L.R.A.  614,  in 
aetions  brought  for  specific  performance  which  cannot  be  decreed »  there 
may  be  circumstances  bringing  the  case  clearly  within  other  brsnches 
of  equitable  jurisdiction  and  relief  granted,  and  in  some  cases  recovery 
of  damages  is  permitted  without  discussion  of  the  jurisdictional  ques- 
tion. 

2  V«v.  123-128.    O'MSARA  t.  NORTH  AMERICAN  MIN.  CO. 

Damages  for  failure  to  deUver  stock. —*  Followed  in  Bowker  v.  Good- 
win, 7  Ner.  140,  to  point  that  damages  for  failure  to  deliver  stock 
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according  to  contract,  is  the  market  value  either  of  the  time  of  con- 
version, or  when  it  should  have  been  delivered. 

2  Nev.  12a-138»  90  Am.  Dec.  520.    HOWARD  v.  RICHARDS. 

Judgment  —  Error  in  calcolating  amoimt.  —  Distinguished  in  Flan- 
nery  v.  Anderson,  4'  Nev.  444,  on  point  that  mistake  in  calculation  for 
which  judgment  should  have  been  rendered,  should  be  corrected  by 
motion  in  lower  court,  appellate  having  failed  to  make  such  motion, 
appellate  court  will  make  correction  and  inforce  cost  on  appellant; 
Kleen  v.  AUenbach,  6  Nev.  162,  on  point  that  in  suit  on  money  demand, 
where  the  amount  recovered  is  below  the  statutory*  amount,  allowance 
of  costs  is  error  which  appears  in  judgment-roll,  and  may  be  corrected 
by  appellate  court. 

Statement  on  appeal.  —  Cited  in  Corbett  v.  Job,  5  Nev.  206,  to  point 
that  statement  on  appeal  must  contain  specification  of  particular  errors 
or  grounds  relied  on;  otherwise  there  is  nothing  for  examination  but 
the  judgment -roll;  approved  in  Imperial,  etc.,  Min.  Co.  v.  Barstow,  5 
Nev.  253,  on  point  that  findings  will  not  be  considered  on  appeal  unless 
embodied  in  a  statement;  cited  in  Williams  v.  Rice,  13  Nev.  235,  to 
point  that  on  appeal  from  a  judgment,  without  a  statement,  brings  up 
nothing  for  review  except  the  judgment-roll. 

Decision  of  court -^  Distinguished  from  finding.  —  Cited  in  Linville 
V.  Scheeline,  30  Nev.  Ill,  93  Pac.  227,  to  point  that  tlie  decision  of  th(^ 
court  is  the  announcement  by  the  court  of  its  judgment,  and  is  distinct 
from  the  findings;  Central  Trust  Co.  v.  Holmes  Min.  Co.  30  Nev.  440» 
97  Pac.  391,  to  point  that  the  decision  of  the  court  is  the  announce- 
ment by  the  court  of  its  judgment,  and  is  distinct  from  the  lindingH. 

Costs  part  of  judgment.  —  Cited  in  Whitney  v.  Teichfuss,  11  Colo. 
556,  19  Pac.  508,  to  point  that  costs  as  finally  allowed  mu»t  be  regarded 
as  part  of  judgment. 

Common  counts.  —  Cited  in  reference  note  in  57  Am.  Dec.  546,  to  point 
4 hat  the  old  common  counts  in  an  action  on  a  bill  of  exchange  are  good. 

2  Nev.  139-162.    BOWERS  v.  BECK. 

Bowers  v.  Beck,  2  Nev.  157,  same  case  on  rehearing. 

Amending  records.  —  Cited  in  Lobdell  v.  Hall,  3  Nov.  527,  a»  to  the 
right  of  courts  to  amend  records  after  expiration  of  term,  or  judge  to 
i^trike  out  from  bill  of  exceptions  presented  after  term. 

Sureties  —  Recovery  against.  —  Declared  in  Laveaga  v.  Wise,  13  Nov. 
301,  not  to  be  authority  for  contention  that  the  only  condition  nccesRury 
to  bind  the  sureties  was  recovery  of  judgment  against  the  principal. 

Recitals  in  bonds,  etc.»  binding.  —  Cited  in  Smith  v.  Targo,  57 

Cal.  159,  to  point  that  recitals  in  bonds  are  conclusive  of  facts  stated; 
Pierce  y.  Whiting,  63  Cal.  640,  to  point  that  recitals  in  an  undertaking 
are  conclusive  evidence  as  between  the  parties,  of  the  facts  stated. 


41  NOTES  ON  NEVADA  REPORTS.       2  Nev.  162-185 

FrAodiileiit  conveyAace  —  Sainng  pretnmptioii  of.  —  Cited  in  reference 
note  in  30  Ti.R.A.  488,  to  poyit  that  presumption  of  disposition  of  prop- 
erty with  intent  to  defraud  creditors  which  will  sustain  an  attachment 
under  Nevada  statute,  is  raised  by  the  debtor  telling  the  creditor  that 
he  has  disposed  of  all  his  property  and  will  pay  whan  he  gets  ready. 

2  Her.  102-165.    KELLER  t.  BLASDEL. 
No  citation. 

2  Her.  165-166.    MILLER  ▼.  CHERRY. 
No  citation. 

2  Vev.  166-168.    CAVANAU6H  T.  WRIGHT. 

Mandamus  —  Function  of.  —  Distinguished  in  State  v.  Wright,  4  Nev. 
124,  to  point  that  mandamus  may  issue  to  compel  the  action  but  not  to 
correct  the  errors  of  an  inferior  court;  when  such  court  has  acted,  its 
action,  however  informal  or  erroneous  cannot  be  set  aside  or  reversed 
by  such  a  writ  [this  case  is  criticised  in  14  Nev.  433];  cited  in  Floral 
Springs  Water  Co.  v.  Rives,  14  Nev.  433,  to  effect  not  overruled  by 
Treadway  v.  Wright,  4  Nev.  119,  on  the  point  that  mandamus  will 
issue  to  inferior  courts  to  compel  them  to  try  cases,  and  distinguished 
in  14  Nev  435;  followed  in  SUte  v.  Curler,  26  Nev.  356,  67  Pac.  1077, 
on  point  mandamus  will  compel  officer  or  tribunal  exercising  judicial 
functions  to  act,  but  cannot  be  used  to  review  or  correct  decisions,  how- 
ever erroneous. 

Cited  in  reference  notes  in  51  L.RA..  37,  to  point  that  highest  court 
in  state,  though  of  appellate  jurisdiction,  having  superintending  control 
over  courts  of  inferior  jurisdiction,  have  inherent  power  to  issue  writ 
of  mandamus  to  lower  court;  51  L.R.A.  110,  will  issue  in  exercising 
superintending  control  over  inferior  court  to  compel  it  to  act. 

Trial  de  novo.  —  Disapproved  in  State  v.  McClellan,  25  Fla.  11,  5  So. 
603,  in  holding  as  to  trial  de  novo  on  appeal  from  justice's  judgment; 
cited  in  State  v.  Young,  31  Fla.  600,  34  Am.  St.  Rep.  41,  12  So.  675, 
19  LJIA.  638;  and  distinguished  as  not  in  point  in  People  v.  Garnett, 
130  m.  344,  23  N.  E.  332,  on  point  that  mandamus  issued  in  principal 
case  to  compel  trial  de  novo  of  a  cause  district  court  thought  could  be 
tried  on  a  writ  of  error,  only. 

Cited  in  reference  note  in  51  L.R.A.  89,  to  point  that  where  district 
court  refused  to  proceed  with  trial  of  appeal  from  justice's  court, 
holding,  that  remedy  was  by  error  and  that  statutory  provision  for 
trial  de  novo  in  such  eases  was  unconstitutional,  supreme  court  issued 
mandamus  to  compel  trial  de  novo. 

2-  Hev.  168-186,  90  Am.  Boc  526.    BULLIOV  MIN.  CO.  ▼.  CROESUS  O. 
&  S.  MIH.  CO. 
Bullion  Mining  Co.  ▼.  Croesus  Gold,  etc.,  Min.  Co.  2  Nev.  180,  90  Am. 
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Dec  526,  same  case  oa  petition  for  rehearing;  and  dtad  in  oone.  op. 
Beatty  and  Lewis,  JJ.,  in  Bullion  Mining  Go.  v.  Croesus  Gold,  etc.,  Co. 
8  Nev.  338,  as  having  reversed  judgment  of  court  below  and  sent 
cause  hack  for  a  new  triaL 

Mines  and  mining— *  Trespasser.  —  Distinguished  in  Fuller  t.  Harris, 
29  Fed.  819,  as  to  point  in  regard  to  trespass  on  mining  claims;  in  dis. 
op.  of  Boreman,  J.,  in  Bullion,  etc.,  Min.  Co.  v.  Eureka,  etc.,  Co.  5  Utah, 
59,  11  Pac.  527,  on  point  that  either  trespass  or  ejectment  would  gkve 
complete  remedy,  and  court  of  equity  could  not  be  invoked. 

Cited  in  reference  note  in  52  Am.  St.  Rep.  €98,  to  point  that  where  a 
miner  has  a  surface  location  together  with  a  lode  following  its  dips, 
spurs  and  angles,  he  is  entitled  to  the  surface  and  the  lode  wherever 
H  may  go,  so  far  at  least,  as  it  may  extend  under  the  public  land. 

—  Usque  ad  coslum.  — Cited  in  United  States  v.  San  Pedro,  eto., 
Co.  4  N.  Mex.  564,  17  Pac.  408,  to  point  that  common  law  doctrine 
that  possessor  of  surface  has  right  to  all  beneath,  has  but  a  limited  ap- 
plication to  rights  of  miners  and  others  on  public  lands. 

Ejectment  —  Tenants  in  common.  —  Cited  in  reference  notes  in  26 
Am.  St.  Rep.  769,  to  point  that  all  tenants  in  common  may  unite  for 
the  recovery  of  common  property  or  one  may  sue  for  his  individual 
portion;  91  Am.  St.  Rep.  889,  one  tenant  in  common  alone  may  bring 
an  action  of  ejectment  against  a  stranger  where  the  complaint  clearly 
shows  hfe  intention  to  regain  possession  of  the  entire  premises;  115 
Am.  St.  Rep.  694,  note,  pending  an  action  in  ejectment  against  several 
defendants  holding  distinct  parcels  of  property,  the  plaintiff  selb  to 
one  of  them,  such  vendee  may  continue  the  suit  as  plaintiff  against  the 
other  defendants.  But  it  must  be  the  same  suit,  and  for  the  property 
claimed  by  the  first  plaintiff,  and  not  for  that  and  other  property 
claimed  by  the  last  plaintiff,  and  united  by  an  amended  oomplaiat  to 
that  originally  sued  for. 

2  NaT.  185-190.    60TTSCHALL  t.  MELSINO. 

Laches  —  Need  not  be  pleaded.  —  Followed  in  Pratt  ▼.  California 
Ifining  Co.  24  Fed.  878,  on  point  that  no  special  pleading  of  the  de- 
fense of  laches  is  necessary  in  equity. 

Mines  and  mining.  *- Cited  in  reference  notes  in  68  Am.  Dec  95,  to 
point  that  a  person  who  settled  for  agricultural  purposes  upon  any 
of  the  mining  lands  of  the  state,  settled  upon  such  lands  subject  to 
the  rights  of  miners  who  might  proceed  in  good  faith  to  extract  any 
valuable  metals  found  in  the  lands  so  occupied  by  the  settler,  in  the 
most  practicable  manner  in  which  they  could  be  extracted,  and  with  the 
least  injury  to  the  occupying  claimant,  according  to  the  express  statutes 
of  the  state;  63  Am.  Dec.  105,  in  general,  a  miner  appropriating  buid 
for  mining  purposes  has  the  right  to  the  exclusiva  possessiMi  af  tim 
claiuL 
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2  Ser.  1dO-19».    HASTI1I6S  ▼.  JOHNSON. 

State  ooiirts  ~~  Sttccetiort  of  tenitoxial  covrti.  —  Followed  in  Sparrow 
▼.  Strong,  2  Nov.  364,  on  point  that  tho  state  oourte  were  the  sucoesaore 
of  the  territorial  eourte  and  as  tueh  vested  with  full  power  and  juris- 
dietion  on  appeals  and  reversals. 

2  Nev.  199-209.    HcLANB  ▼.  ABHAMS. 

Adopted  stetnte  —  Constmction,  presumption.— -Followed  in  Hunter 
▼.  Tmckee  Lodge,  14  Nev.  35,  86;  Goesage  ▼.  Crown  Point,  ete.,  Min.  Co. 
14  Kev.  157;  and  In  re  Boyce,  27  Nev.  335,  75  Pac.  4,  65  L.R.A.  56,  to 
point  that  when  a  statute  which  has  received  a  judicial  construction, 
which  construction  has  been  published,  and  such  stetute  is  thereafter 
adopted  by  another  stete,  the  construction  will  be  presumed  to  have 
been  adopted  also. 

Interest  —  Sate  after  maturity.— Cited  in  Greenhow  v.  Holmes,  3 
Ariz.  97,  68  Pac.  537;  Shaw  v.  Rigby,  84  Ind.  379,  43  Am.  Rep.  96; 
Union  Institution  for  Savings  v.  fioston,  129  Mass.  91  [37  Am.  Rep. 
305];  Davis  v.  Hendrie,  1  Mont.  504;  Overton  v.  Bolten,  9  Heisk.  (Tenn.) 
772,  24  Am.  Rep.  367;  and  Cromwell  v.  Sac  County,  96  U.  S.  61,  24  U 
ed.  687,  te  point  that  contract  drawing  specifle  rate  of  interest  before 
maturity  draw  the  same  rate  after  maturity. 

Cited  in  reference  notes  in  56  Am.  Dec  370,  to  point  that  obligation 
for  payment  of  money  bears  interest  at  rate  specified  after  as  well  as 
before  maturity,  notwithstanding  nothing  is  said  in  regard  to  interest 
after  maturity;  30  Am.  Rep.  49,  in  a  breach  of  oontract  to  pay  money 
at  a  stipulated  rate  of  interest,  nothing  being  said  regarding  interest 
after  maturity,  if  not  paid  when  due,  the  stetute  fixes  the  damages 
to  be  recovered;  in  91  Am.  St.  Rep.  587,  stipulations  for  an  increased 
rate  after  maturity  are  valid  to  which  effect  will  be  given  if  a  higher 
rate  is  lawful  and  not  in  contravention  of  the  usury  laws;  that  the 
cardinal  rule  of  construction  of  such  contracts  is  to  ascertein  the  intent 
of  the  parties,  and  give  It  effect  when  it  clearly  appears;  and  that  the 
province  of  eourte  is  not  to  make  contraete,  nor  relieve  the  parties  from 
their  unwise  and  improvident  agreements,  if  not  unconscionable   or 

teinted  with  fraud,  duress,  or  the  like. 

I 

Attorney's  f ee  —  Stipvlation  to  pay.— > Cited  in  Bums  v.  Scoggin,  16 
I  Fed.  735,  9  Sawy.  73;  and  Tholen  v.  Duffy,  7  Kan.  409,  to  point  that 

I  stipulation  in  mortgage  to  pay  attorney's  fee  in  ease  of  foreclosure, 

10  valid. 
I  Cited  in  reference  note  in  90  Am.  Dee.  484,  to  point  that  it  is 

I  competent  for  parties  to  stipulate  in  a  mortgage  that  a  certain  sum  or 

percentage  shall  be  allowed  the  mortgagee  for  attorney's  fees  or  ex- 
in  case  of  suit,  but  this  sum  must  be  reasonable. 


2  Nev.  209-213.    LOW  ▼.  STAPLES. 
Qsietiag  titlo.— Cited  in  Sonford  t.  Cloud,  17  Fla.  568,  to  point  that 
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equity  will  not  act  in  the  ease  of  a  doubtful  title;  Graham  r.  Florida 
Land,  etc.,  Co.  33  Fla.  364,  14  So.  799;  and  Grove  v.  Jennings,  46  Kan. 
369,  26  Pac.  739,  to  point  action  to  quiet  title  may  be  maintained  by 
liolder  of  legal  title,  if  the  real  estate  is  vacant. 

Cited  in  reference  notes  in  8  L.R.A.  728,  to  point  that  where  party 
out  of  possession  has  equitable  title,  or  where  he  holds  legal  title  under 
circumstances  such  that  law  cannot  furnish  full  and  complete  relief, 
he  may  resort  to  court  of  equity;  12  LltJ^.(N.S.)  64,  where  possession 
not  held  adversely  action  at  law  not  necessary,  and  bill  to  quivl  title 
may  be  maintained  by  one  out  of  possession. 

2  Nev.  214-226.    6ILLI6  v.  LAKE  BIGLBR  RD.  CO. 

Appeal  —  Statement  on.  —  Distinguished  in  Corbett  v.  Job,  5  I^er. 
205,  in  holding  that  statement  on  appeal  must  contain  a  specific 
enumeration  of  the  particular  errors  or  grounds  relied  on. 

Bills  and  notes  —  Executed  as  "superintendent."  —  Followed  in  Schac- 
fer  V.  Bidwell,  9  Nev.  211,  on  point  that  when  there  is  anything  in 
the  face  of  the  note  or  bill  showing  that  the  party  acted  for  another, 
and  not  for  himself,  parol  testimony  may  be  introduced  to  relieve  him 
and  bind  his  principal;  e.  g.  where  words  "Supt.  C.  S.  M.  Co."  follow 
his  name. 

Suit  in  common  name  —  Service  and  judgment.  —  Followed  in  Martin 
v.  District  Court,  13  Nev.  89,  on  point  that  where  persons  doing  businefift 
under  a  firm  name  they  may  be  sued  in  their  common  name,  service 
made  on  any  one  or  more  of  the  associates,  and  judgment  will  bind  their 
joint  property. 

Contract  by  agent  —  Action  by  undisclosed  principal.  —  Cited  in 
Ferguson  v.  McBean,  91  Cal.  72,  27  Pac.  520,  14  L.R.A.  68,  and  Chandler 
V.  Coe,  54  N.  H.  567,  to  point  that  undisclosed  principal  may  sue  and  be 
sued  on  written  contract  taken  in  name  of  his  agent,  otherwise  not. 

Binds  principal,  when.  —  Cited  in  Chandler  v.  Coc,  54  N.  H.  570. 

to  point  that  one  making  written  contract  as  agent  of  another,  to  bind 
his  principal,  it  must  appear  from  the  contract  he  acts  as  agent. 

Cited  in  reference  notes  in  21  L.R.A.(N.S.)  1064,  to  point  that  a  bill 
headed  with  name  of  corporation  signed  by  person  as  "superintendent*' 
and  accepted  by  another  person  as  "secretary"  makes  sufficient  showing 
on  its  face  to  charge  the  corporation;  21  L.R.A.(N.S.)  1081,  where  it  is 
doubtful  from  face  of  instrument,  whether  it  was  intended  to  operate" 
as  a  personal  engagement  or  charge  a  third  person  as  principal,  parol 
evidence  is  admissible  to  show  true  character  of  the  transaction. 

2  Nev.  226-234.    STATE  v.  SQUAIRES. 

Challenge  of  juror  — For  bias.  —  Followed  in  State  v.  Raymond,  11 
Xev.  107;  and  State  v.  Simas,  25  Nev.  450,  62  Pac.  246,  to  point  that 
defendant  must  specify  one  or  more  of  the  particular  grounds  upon 
which  he  bases  his  challenge  for  bias;  cited  in  Southern  Pae.  Co.  v. 
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R^uh,  49  Fed.  701,  1  C.  G.  A.  416,  to  point  that  in  challenging  a  juror 
for  implied  bias  the  particulars  from  which  such  bias  is  to  be  inferred 
must  bo  stated. 

For  cause,  deniaL  —  Cited  in  State  v.  Hartley,  22  Nev.  356,  40 

Pac.  374,  28  L.R.A.  39,  to  point  that  party  cannot  complain  on  apiieul 
that  trial  court  denied  his  challenge  for  cause,  where  it  appears  that 
when  jury  was  completed  his  peremptory  challenges  had  not  been 
exhausted. 

—  Peremptory.  — Cited  in  State  ▼.  Pritchard,  15  Nev.  81,  on  point 
that  where  court  delays  swearing  jury  until  panel  is  complete,  the  de- 
fendant may  be  required  to  alternate  with  prosecution  in  exercising 
peremptory  challenges. 

XnstTuctioiL  — Followed  in  State  t.  Douglas,  26  Nev.  205,  99  Am.  St. 
Rep.  688,  65  Pac.  804,  on  point  that  where  an  instruction  is  asked  which 
embodies  a  correct  principle  of  law,  but  there  is  no  evidence  before  the 
court  making  it  applicable  to  the  cause,  it  is  not  error  to  refuse  it. 

Principkfl  —  Aiders  and  abettors.  —  Cited  in  reference  notes  in  51  Am. 
Dec.  374;  13  Am.  Rep.  177,  to  point  that  the  presence  of  one  at  the 
commission  of  a  felony,  though  he  gives  no  active  assistance,  but  only 
remains  near  for  the  purpose  of  watching  and  giving  aid,  if  necessary, 
was  held  to  constitute  him  a  principal;  101  Am.  St.  Rep.  22,  one  may  be 
principal  in  the  crime  of  arson  who  does  not  himself  apply  the  torch; 
thus  if  he  is  present  aiding  or  abetting,  he  is  guilty  as  a  principal 

2  Ker.  234-^3.  ARNOLD  v.  STEVENSON. 

Partners  — Sale  by,  binds  hia  interest  —  Cited  in  Blaker  ▼.  Sands, 
29  Kan.  657,  to  point  that  while  member  has  no  right  to  sell  the  whole 
of  the  partnership  property  without  consent,  yet  such  sale  will  bind 
his  interest  therein. 

Cited  in  reference  notes  in  28  L.R.A.  93,  to  point  that  the  agency 
resulting  from  partnership  relations  does  not  extend  to  transfer  or 
conveyance  of  property,  the  general  implied  powers  of  a  partner  not 
extending  to  binding  the  firm  by  instruments  under  seal. 

Power  of  attorney  —  Revocation,  notice.  —  Distinguished  in  Best  v. 
(;unther,  125  Wis.  522,  110  Am.  St.  Rep.  851,  104  N.  W.  920,  1  L.RJV. 
(N.S.)  581,  in  holding  that  a  power  of  attorney  is  recorded,  an  instru- 
ment of  revocation  also  recorded  in  the  same  county  does  not  dispense 
with  common  law  requisite  of  notice  to  the  agent;  cited  in  dis.  op.  of 
llassady,  J.,  in  Best  v.  Gunther,  125  Wis.  518,  104  N.  W.  82,  918,  110 
Am.  St.  Rep.  854,  1  L.R.A.(N.S.)  577,  to  point  that  principal  case  cites 
Williams  v.  Birbeck,  1  Hoff.  Ch.  (N.  Y.)  359,  to  point  that  if  power 
of  attorney  to  convey  is  recorded,  an  instrument  of  revocation  also  re- 
corded in  the  same  county  appears  to  be  sufficient  notice. 

Cited  in  reference  notes  in  110  Am.  St.  Rep.  865,  to  point  that 
principal  case  holding  that  the  deposit  for  record  of  a  revocation  of  a 
power  of  attorney  in  the  proper  office  operates  as  a  notice  to  all  persons 
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dealing  with  the  attorney,  and  by  Buch  deposit  the  reroeation  beoomea 
absolute  without  actual  notice  to  the  attorney^  while  it  Mema  correct, 
conflicts  with  Best  r.  Gunther,  125  Wis.  518,  104  N.  W.  82,  918,  110 
Am.  St.  Rep.  854,  1  LJtJl.(N.S.)  577,  and  cases  cited  therein;  1  LJLA. 
(N.S.)  577,  broad  doctrine  of  principal  case  is  thought  to  be  limited  by 
the  decision  in  Best  t.  Gunther,  supra. 

2  Her.  243-248.    CARPENTER  v.  CLARK. 

Delivery  and  possession— Statute  of  frauds.  — Followed  in  Clute  t. 
Steele,  6  Ncy.  388;  and  Gray  y.  Sullivan,  10  Nev.  424,  on  the  point  as 
to  what  constitutes  immediate  delivery  and  actual  and  continued  hold- 
ing of  property  required  by  statute  of  frauds;  cited  in  Dubois  ▼.  Spinks, 
114  C^l.  293,  46  Pac.  95;  and  Feeley  t.  Boyd,  143  Gal.  285,  76  Pkc  1031. 
65  LJLA.  943,  to  point  that  immediate  delivery  does  not  mean  instanter, 
within  two  or  three  days  might  be  sufficient  to  meet  requirements  of 
statute;  and  in  Reynolds  v.  Beck,  108  Mo.  App.  200,  83  S.  W.  296,  to 
point  as  to  what  constitutes  deliyezy  and  change  of  possession  sufficient 
to  satisfy  the  statute  of  frauds. 

2  NsT.  249-256.    CARSON  RIVER  LUMBERIN6  CO.  ▼.  BASSETT. 

Oarson  River  Lumbering  Co.  ▼.  Bassett,  2  Nev.  256,  same  case  on 
petition  for  rehearing. 

Tort  — Agreement  to  pay  damages.— >CSted  in  Knickerbocker,  etc., 
Min.  Co.  V.  Hall,  3  Nev.  198,  to  point  that  an  express  promise  to  pay 
a  certain  sum  of  money  as  damages  for  a  tort  previously  committed, 
creates  a  contract  upon  which  an  action  may  be  maintained. 

Cited  in  reference  notes  in  67  LJLA.  829,  to  point  that  a  legislative 
grant  of  the  exclusive  privilege  of  use  for  floatage  of  logs  and  timber 
on  that  portion  of  a  river  between  designated  points,  on  compliance 
with  provisions  for  improvement  thereof  by  grantee  between  such 
points,  is  valid;  67  LJLA.  848,  the  use  of  such  portion  of  river  by  an- 
other for  the  purpose  of  floatage  of  logs,  after  improvement  specified 
has  been  made,  constitutes  a  trespass,  which  cannot  be  waived  and  suit 
brought  in  assumpsit  for  such  use. 

Landlord  and  tenant — Creation  of  relation.— Cited  in  Dixon  ▼. 
Ahern,  19  Nev.  426,  14  Pac  699,  to  point  that  relation  of  landlord  and 
tenant  may  be  created  by  express  or  implied  contract. 

2  Nev.  257-262.    PAXTON  v.  BACON  MILL  &  MIN.  CO. 

Complaint  —  Sufficiency  of.  —  Followed  in  Wood  v.  Olney,  7  Nev.  113, 
in  holding  that  complaint  did  not  show  cause  of  action. 

Partnership  incorporated  —  Liability  for  debts.  —  Cited  in  Baker 
Furniture  Co.  v.  Hall,  76  Neb.  100,  111  N.  W.  132,  to  point  that  where 
a  partnership  is  incorporated,  turning  in  all  its  property  and  assets,  and 
other  persons  and  assets  are  taken  in,  this  is  not  a  eontinuation  of  tha 


47  NOTES  ON  NEVADA  BBF0RT8.      1  N«t.  262-S74 

puinenhip  basineu  and  ihm  oorporation  ia  not  liable  for  the  Arm 
debta. 

2  Her.  202-265.    XEAD  t.  EBWASDS. 

Forecloaiire  —  Debt  barred  by  atatute.  — ated  in  Satterlwud  t.  Beal» 
12  N.  D.  128,  96  N.  W.  521;  and  Browne  t.  Browne,  17  Fla.  629,  35  Am. 
Bep.  96,  to  point  that  an  action  to  forecloae  a  mortgage  can  be  main- 
tained although  the  debt  secured  are  barred  by  statute  of  limitations. 

(Stad  in  reference  note  in  21  Jj^ELA.  552,  to  point  that  right  to  fore- 
close mortgage  is  not  affected  by  fact  that  statute  of  limitations  ban 
aetf on  for  the  debt. 

2  Her.  265-26&    STATE  T.  B01ID& 

findings  en  Terdict — Setting  aside.  ^-Followed  in  Howard  ▼.  Winters, 
2  NeT.  54S,  544,  on  point  that  appellate  court  will  not  set  aside  the  find- 
ings of  the  lower  court,  or  the  yerdict  of  a  jury,  on  the  ground  that 
it  is  not  justified  or  supported  by  the  eridence,  unless  it  is  shown  that 
all  the  material  evidence  is  before  such  appellate  court;  cited  in  State 
▼.  Campbell,  20  Nev.  126,  17  Pac.  621,  to  point  that  objection  that 
▼erdict  eontrary  to  the  evidence  not  considered  where  bill  of  exceptions 
does  not  purport  to  contain  all  the  evidence  submitted  to  the  jury. 

Ssdilbita  not  certified  on  appeal  —  Followed  in  Christensen  v.  Floris- 
ton  P.  Co.  29  Nev.  567,  92  Pac.  215,  on  point  that  where  important  ex* 
hibita  used  on  the  trial  are  not  certified  as  part  of  the  record  on  appeal, 
the  eorrectneaa  of  the  trial  court's  findings  or  the  verdict  cannot  be  re- 
viewed. 

Inatractions  —  Accidental  shooting.  — Cited  in  reference  note  In  102 
Am.  St.  Bep.  678,  to  point  that  where  a  defense  of  accidental  shooting  is 
set  up,  it  has  been  held  error  to  instruct  the  jury  that  the  fact  of 
sliooting  and  killing  raises  a  presumption  that  the  accused  intended  to 
injure  the  deceased,  and  that  the  burden  ia  on  the  the  accused  to  show 
the  accident. 

2  Her.  268-271.    STATE  t.  SALES. 

Embracery.— Cited  in  People  v.  Glen,  64  App.  Div.  178,  15  N.  T. 
Or.  560,  71  N.  Y.  Supp.  900,  asserting  that  in  only  two  cases  in  the 
United  States  had  persons  been  put  upon  trial  for  the  offense  of  em^ 
bracery. 

Cited  in  reference  note  in  25  LJLA.  439,  to  point  that  there  can  be 
no  indictment  for  an  attempt  to  commit  embracery,  but  that  there 
might  be  an  indictment  for  soliciting  another  to  commit  the  crime. 

2  Hev.  271-^4.    CHAMPION  t.  SESSIONS. 

Presumption  of  regularity  of  proceedings.  — Followed  In  Schwarts  t. 
Stock,  26  Nev.  148,  65  Pee.  852,  to  point  that  presumption  is  in  favor 
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of  regularity  of  proceedings  of  trial  court,  and  that  error  alleged  miiat 
be  affirmatively  shown. 

2  Nev.  274-280,  90  Am.  Dec.  537.    LOBDSLL  ▼.  SIMPSON. 

Cited  in  Lobdell  v.  Hall,  3  Nev.  518,  as  to  appeal  and  reversal  in 
giving  history  of  litigation. 

Appropriator  of  water  —  Subsequent  rights  of.  —  Followed  in  Lob- 
dell V.  Hall,  3  Nev.  527^  on  p<Mnt  that  second  appropriator  of  water  has 
a  right  to  have  water  flow  in  channel  as  it  flowed  when  appropriated; 
cited  in  Covington  v.  Becker,  5  Nev.  283,  without  intimating  an  opinion 
as  to  whether  the  fact  that  second  appropriator  was  a  riparian  appro- 
priator would  make  any  difference;  Vansickle  v.  Haines,  7  Nev.  289,  to 
point  that  greatest  care  has  been  taken  in  decisions  of  state  to  prevent 
misapprehension  on  the  point  as  to  whether  the  fact  that  the  appropria- 
tors  were  the  owners  of  the  land  would  make  any  difference  in  result; 
I^ke  V.  Tolles,  8  Nev.  291,  to  point  decision  did  not  conflict  with  any 
riparian  rights  of  appellant,  he  being  merely  a  posseftsor  of  unsurveyed 
government  land;  Barnes  v.  Sabron,  10  Nev.  233,  to  point  that  doctrine 
first  appropriator  has  superior  right,  "where  right  to  use  of  running 
water  is  based  upon  appropriation,  and  not  upon  ownership  of  soil;" 
De  Necochea  v.  Curtis,  80  Cal.  405,  (22  Pac.  198);  Cache  La  Poudre 
Reservoir  v.  Water  Supply,  etc.,  Co.  25  Colo.  171,  71  Am.  St.  Rep.  131, 
53  Pac.  334,  46  L.R.A.  180;  Hewitt  v.  Story,  64  Fed.  515,  12  C.  C.  A. 
250,  30  L.R.A.  270;  Union  Mill,  etc.,  Co.  v.  Dangberg,  81  Fed.  95;  and 
Kirk  V.  Bartholomew,  3  Idaho,  369,  29  Pac.  41,  to  point  that  appropria- 
tor of  water  for  agricultural  and  other  useful  puri)oses,  as  against 
subsequent  appropriators,  has  rights  courts  will  uphold  and  protect; 
Union  Mill,  etc.,  Co.  v.  Ferris,  Fed.  Cas.  No.  14,371,  2  Sawy.  176,  16 
Int.  Rev.  Rec.  114,  to  point  that  first  appropriator  may  conduct  the 
water  in  canals,  ditches  and  flumes  wheresoever  he  pleases,  and  apply 
it  to  any  beneficial  purpose  he  sees  fit,  without  obligation  to  return  it 
to  stream;  Union  Mill,  etc.,  Co.  v.  Dangberg,  81  Fed.  106;  Becker  v. 
Marble  Creek,  etc.,  Co.  15  Utah,  229,  49  Pac.  894;  Hague  v.  Nephi  Irr. 
Co.  16  Utah,  433,  67  Am.  St.  Rep.  634,  52  Pac.  769,  41  L.R.A.  315; 
Cole  V.  Richards  Irr.  Co.  27  Utah,  209,  101  Am.  St.  Rep.  965,  75  Pac. 
378;  and  Atchison  v.  Peterson,  20  Wall  (87  U.  S.)  514  (in  marginal  ref- 
erence) 22  L.  ed.  416,  to  point  that  second  appropriator  acquires  a  right 
to  the  surplus  or  residuum  he  appropriates,  and  prior  appropriators 
above  and  l)olow  cannot  change  or  extend  their  use  to  his  injury. 

Cited  in  reference  notes  in  48  Am.  Dec  279,  on  point  as  to  doctrine 
peculiar  to  pacific  states  and  territories  in  regard  to  water  for  irriga- 
tion;  43  Am.  Dec.  281,  prior  appropriator's  right  is  limited  in  every 
case  in  quantity  and  quality  to  the  extent  of  his  actiml  appropriation, 
and  by  the  uses  for  which  the  appropriation  is  made;  25  Am.  St.  Rep. 
254,  person  entitled  to  divert  a  given  quantity  of  water  may  tjike  the 
same  at  any  point  of  the  stream,  and  may  change  the  point  of  diversion 
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at  pleasure,  if  he  does  not  thereby  injure  the  rights  of  others ;  10  L.R.A. 
487,  as  between  persons  who  claim  the  water  of  a  stream  flowing 
through  public  land,  merely  by  prior  appropriation  of  the  water  itself, 
or  by  a  prior  location  upon  the  land,  he  has  the  best  right  who  is  first 
in  time;  30  T>,R.A.  388,  prior  appropriator  has  right  to  all  the  water 
appropriated  by  him,  as  against  subsequent  appropriators,  and  to  erect 
dams  and  divert  water  before  any  subsequent  appropriation,  but  not 
to  make  new  dams  or  diversions  after  subsequent  appropriation. 

Common  law — Applicability  in  arid  states.  —  Cited  in  Clough  v. 
Wing,  2  Ariz.  382,  17  Pac.  456,  to  point  that  the  common  law  is  not 
applicable  to  conditions  in  arid  regions  in  so  far  as  it  applies  to  the 
use  of  water. 

2  Nev.  280-285.    McFASLAHD  v.  CULBERTSON. 

Boundaries  and  fences  —  Sufficiency  of. —  Followed  in  Eureka  Mining, 
etc,  Co.  ▼.  Way,  11  Nev.  175;  and  Rivers  v.  Burbank,  13  Nev.  414,  on 
point  that  if  there  be  an  occupation  within  boundaries  so  clearly  de- 
fined as  to  notify  strangers  that  the  land  is  taken  up  or  located,  this 
is  sufficient;  Courtney  v.  Turner,  12  Nev.  352,  to  point  that  agricultural 
lands  need  not  be  fenced  where  not  necessary  to  its  beneficial  use. 

Declaratory  statement  —  Records  of  land  office.  —  Cited  in  Peers  v. 
Delnchi,  21  Nev.  169,  26  Pac.  229,  to  point  that  records  of  land  office 
under  custody  and  control  of  the  register,  are  received  in  courts  of 
justice  as  evidence  of  facts  therein  stated;  and  that  one  wishing  bene- 
fit derived  from  filing  declaratory  statement  should  introduce  the  state- 
ment itself  or  a  certified  copy. 

Mill  site  —  Locating  lands  for.  —  Followed  in  Silver  Peak  Mines  v. 
Valcalda,  79  Fed.  889,  as  to  proper  instruction  as  to  requisites  to  lo- 
cating land  for  mill  site  and  milling  purposes. 

Actual  possession  of  land  ^- What  constitutes.  —  Cited  in  Pendo  v. 
Beakey,  15  S.  Dak.  351,  89  N.  W.  658,  to  point  that  actual  possession  of 
land  is  the  purpose  to  enjoy,  united  or  manifested  by  such  visible  acts, 
improvments  or  inclosure  as  will  give  the  locator  the  absolute  and  ex- 
clusive enjoyment  of  it. 

2  Nev.  285-289,  90  Am.  Bee  542.    ZABRISKIB  ▼.  MEADE. 

Pordiaaer  at  ezecntion  sals— -Title  of.—- Cited  In  reference  notes  in 
76  Am.  Dee.  567;  40  Am.  St.  Rep.  828;  61  Am.  St.  Rep.  506,  to  point 
that  purchaser  at  execution  sale  of  realty  gets  only  such  interest  as  the 
debtor  possessed  at  time  of  the  lien  of  the  judgment;  61  Am.  St.  Rep. 
506,  if  the  judgment  debtor  has  nothing  the  purchaser  gets  nothing  and 
the  sale  is  a  nullity ;  85  Am.  Dec.  84,  to  point  that  Donahue  v.  McNulty, 
24  Gal.  411,  85  Am.  Dec.  78,  is  cited  in  the  principal  case  to  the  point 
that  the  parties  to  a  slier iflT's  deed,  and  their  privies,  are  estopped  to 
deny  the  existence  of  the  judgment,  excution,  and  levy  recited  in  the 

4 


2  Nev.  289-305      NOTES  OK  NEVADA  REPORTS.  M 

deed;  54  Am.  St.  Rep.  373,  recitals  in  a  sherifiTs  deed  are  eoneluBire 
as  between  the  parties  to  them  and  those  claiming  under  them  and  can- 
not be  contradicted  by  parol  evidence  showing  that  the  land  was  sold 
under  a  different  judgment  and  execution  than  those  recited  in  the  deed. 

2  Nev.  289-294,  90  Am.  Dec  546.    SHARON  ▼.  SHAW. 

Sale  of  personalty  —  Delivery  and  possession.  —  Cited  in  Comaita  v. 
Kyle,  19  Nev.  42,  5  Pac.  669,  to  point  that  nothing  less  than  a  con- 
veyance by  deed  of  real  estate,  with  surrender  of  possession  thereof  to 
vendee,  will  give  the  latter  possession  of  personal  property  thereon; 
Lowe  V.  Matson,  35  111.  App.  606,  to  point  that  possession  by  servant  is 
possession  of  master,  puts  no  one  on  inquiry,  and  is  insufficient,  although 
he  agrees  to  hold  for  the  vendee. 

Recitals  in  deed  —  Conclnsive  on  purchaser.  <— Cited  in  Eustis  v.  City 
of  Henrietta,  91  Tex.  329,  43  S.  W.  260,  to  point  that  recitals  in  deed 
are  conclusive  upon  purchaser,  and  estop  him  to  deny  land  was  sold  for 
consideration  therein  named. 

2  Nev.  294-302.    LOCKHART  v.  KACKIX. 
No  citation. 

2  Nev.  302-303.    HACKIE  v.  LANSING. 

Foreclosure  of  mortgage  —  Debt  barred.  —  Cited  In  Cookes  ▼.  Cul- 
bertson,  9  Nev.  208,  to  point  that  where  money  is  loaned  without  a  note 
or  writing  and  a  mortgage  given  to  secure  its  repayment,  the  mortgage 
may  be  foreclosed  although  an  action  to  recover  the  debt  is  barred  by 
statute  of  limitations. 

Cited  in  reference  notes  in  95  Am.  St.  Rep.  664;  and  21  L.R.A.  552, 
to  point  that  action  to  foreclose  a  mortgage  is  not  affected  by  fact 
that  action  on  the  debt  is  barred  by  statute. 

2  Nev.  303-305.    WICK  v.  CNBALE. 

Foreclosure  —  Extension  of  time  for.  —  Cited  in  Rickards  v.  Hutchin- 
son, 18  Nev.  224,  4  Pac.  703,  as  not  in  conflict  with  holding  that  mort- 
gagee is  entitled  to  have  a  person  in  esse  within  state,  against  whom  he 
could  maintain  suit,  for  the  full  period  prescribed  in  S  16  (1  Comp. 
Laws  1031),  and  that  the  object  of  §  23  (1  Comp.  L.  1038)  was  to  ex- 
tend time  in  certain  cases,  within  which  actions  could  not  be  commenced, 
not  to  limit  time  given  by  §  16. 

Suit  against  administrator  —  Time  for  bringing.  —  Cited  in  Schwarts 
V.  Stock,  26  Nev.  157,  65  Pac.  358,  to  point  that  when  person  against 
whom  an  action  may  be  brought  dies  before  statutory  bar,  and  the 
action  survives,  action  may  be  brought  personal  representative  after 
the  expiration  of  statutory  time,  and  within  one  year  after  issuing 
letters^  and  Sammis  v.  Wightman,  31  Fla.  39,  12  So.  534,  to  point  that 
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appointment  of  adminiBtrator  of  deceased  debtor  dying  before  the 
statute  barred  the  debt  extends  the  time  one  year  within  which  suit 
may  be  bronght  on  the  debt. 

2  Hey.  306-308.    WILDS  ▼.  WILDE. 

Appeal  from  order  after  judgment  — JnrisdictiOB.  —  Cited  in  Corn- 
stock  Ifill,  etc,  Co.  ▼.  Allen,  21  Kev.  329,  31  Pac  435,  to  point  that 
where  the  case  as  made  in  the  court  below  is  one  of  which  supreme 
court  might  hare  appellate  jurisdiction,  it  has  jurisdiction  of  an  order 
made  after  judgment,  retaxing  costs,  although  the  amount  of  costs  in- 
volTcd  is  less  than  three  hundred  dollars. 

DiTorce  —  Costs  against  successful  defendanti  error.  —  Cited  in  John- 
son T.  Johnson,  67  Kan.  349,  46  Pac.  702,  to  point  that  where  husband 
merely  defends  successfully  against  a  divorce  suit,  it  is  error  to  tax  de- 
fendant with  attorney  fees  for  plaintiff  and  costs;  Wagner  ▼.  Wagner, 
34  Minn.  448,  26  N.  W.  461,  to  point  that  where  court  determines  wife 
has  no  cause  of  action  for  dlTorce,  an  order  for  her  just  costs  and 
expenses  is  error. 

Alimony  pendente  lite  —  Ceases  when.— Cited  in  Dawson  y.  Dawson, 
37  Mo.  App.  212,  to  point  that  alimony  pendente  lite,  in  so  far  as  grant- 
ed to  defray  counsel  fees  and  costs  of  suit,  ceases  upon  ascertainment  of 
wife's  guilt. 

Cited  in  reference  note  in  60  Am.  Dee.  673,  to  point  that  after  final 
decree  or  after  dismissal  of  a  suit  of  dlTorce,  no  alimony  pendente  lite 
will  be  granted,  for  then  the  suit  is  no  longer  pending  and  the  eomt 
haa  no  longer  jurisdiction  of  the  parties. 

2  Her.  306^12.    SSAWSLL  t.  COHll. 

Sureties— Release  of  by  dday.— Cited  in  Quillen  t.  Qufgley,  14  Nev. 
217,  to  point  that  stipulation  in  action  that  execution  on  judgment 
should  bo  stayed  for  sixty  days,  provided  defendant  would  in  thirty 
days  pay  half  of  amount  of  judgment,  did  not  releasa  the  sureties. 

Road,  Form  of —  When  suit  cannot  be  maintained.  •»  Cited  in  Smith 
T.  F^rgo,  57  Oal.  159,  to  point  that  when  statute  requires  bond  in  par- 
ticular form,  action  cannot  be  maintained  on  bond  not  in  that  form; 
if  requirement  as  to  form  not  prohibitive. 


2  Hey.  813-320.    MATHARD  y.  RAILET. 

Certiorari — Province,  extent  of.  — Followed  in  State  v.  Board  of 
Commissioners,  5  Nev.  318,  on  point  that  province  of  a  writ  of  certiorari 
extends  only  to  the  question  of  jurisdictional  power;  Hetzel  v.  Board  of 
Commissioners,  8  Nev.  362,  on  point  that  if  a  board  of  county  commis- 
sioners regularly  pursues  its  authority  and  acts  within  its  jurisdiction, 
there  can  be  no  error  in  its  action  which  can  be  reviewed  by  certiorari, 
Phillips  y.  Welch,  12  Nev.  169,  on  point  that  inquiry,  upon  writ  of 
certiorari,  cannot  be  extended  any  further  than  is  necessary  to  deter* 


2  Nev.  320-826      NOTES  ON  NEVADA  REPORTS.  52 

mine  whether  the  inferior  tribunal  has  exceeded  its  jurisdiction  or  has 
regularly  pursued  its  authority;  Phillips  v.  Welch,  12  Nev.  175,  on  point 
that  the  expression  "has  regularly  pursued  its  authority/'  does  not  au- 
thorize an  inquiry  into  an  irregularity  or  question  beyond  that  of  juris- 
diction; cited  in  In  re  Wixom,  12  Nev.  222,  to  point  that  review  upon 
certiorari  extends  only  to  the  question  whether  the  inferior  tribunal  has 
kept  within  its  jurisdiction,  and  that  mere  errors  not  involving  any  exer- 
cise of  authority  will  not  be  inquired  into;  Kapp  v.  District  Court,  103 
Pac.  (Nev.)  236;  and  State  v.  Second  Judicial  Dist.  Court,  105  Pac. 
<Nev.)  1024,  to  point  that  the  inquiry  upon  writ  of  certiorari  will  not 
extend  further  than  to  determine  jurisdiction  of  inferior  tribunal  to  make 
order  complained  of;  City  Council  of  Cripple  Creek  v.  Hanly,  19  Colo. 
App.  395,  75  Pac.  602,  to  point  that  on  writ  of  certiorari  inquiry  can 
be  made  as  to  whether  lower  court  exceeded  its  jurisdiction,  only. 

Appointment  of  receiver.  —  Followed  in  Ford  v.  Taylor,  137  Fed.  150, 
on  point  that  a  receiver  may  be  but  should  not  be  appointed  without 
notice;  proper  practice  on  order  to  show  cause;  Cole  v.  Price,  22  Wash. 
25,  60  Pac.  156,  to  point  that  receiver  will  be  appointed  where  partner 
has  been  fraudulently  excluded  from  the  business;  and  where  it  is  appar- 
ent dissolution  must  be  decreed. 

Cited  in  reference  notes  in  72  Am.  St.  Rep.  36,  to  point  that  if  the 
facts  justify  it,  a  receiver  may  be  appointed  without  notice;. 72  Am.  St. 
Rep.  39,  receiver  may  be  appointed,  in  a  proper  case,  before  the  service 
of  process;  72  Am.  St.  Rep.  83,  receiver  for  a  partnership  will  be  ap- 
pointed where  all  the  partners  have  divested  themselves  by  agreement, 
of  the  right  to  wind  up  the  business. 

2  Nev.  321-326.    STATE  ▼.  SALGE. 

Continuance  —  Admitting  proposed  testimony  true.  —  Followed  in 
State  V.  McLane,  15  Nev.  372,  on  point  that  nothing  short  of  an  unquali- 
fied admission  of  the  truth  of  the  proposed  testimony  will  justify  the 
refusal  of  a  continuance  where  the  affidavits  fully  support  the  motion; 
cited  in  dis.  op.  of  Hawley,  J.,  on  p.  376,  to  point  that  a  qualified  ad- 
mission that  if  a  witness  were  present  he  would  swear  to  certain  facts, 
is  not  calculated  to  have  the  same  force  and  effect  as  if  a  creditable 
witness  were  present  in  court  swearing  to  the  same  state  of  facts. 

Witness  —  Disobeying  order  excluding,  'effect.  —  Cited  in  Davis  v. 
Byrd,  94  Ind.  526;  and  State  v.  David,  5  Ind.  App.  300  (58  N.  E.  85), 
to  point  that  disobedience  of  order  excluding  witness  from  cowrt  room 
does  not  disqualify  as  witness;  it  may  lessen  value  of  testimony;  Dav- 
enport V.  Ogg,  15  Kan.  367;  Davenport  v.  Ogg,  15  Kan.  366;  but  conduct 
of  witness  in  this  regard  may  be  shown  to  jury  for  purpose  of  affecting 
credibility. 

"Circuit"  for  'prosecuting''  attorney  —  Immaterial  error.  —  Cited  in 
State  V.  Kinney,  81  Mo.  103,  to  point  that  using  "circuit"  instead  of 
''prosecuting"  attorney,  in  signing  indictment,  immaterial  mistake. 
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Plea  of  not  guilty  —  Withdrawal  and  entering  ploa  in  bar.  — Cited  in 
Davis  y.  State*  51  Neb.  343,  70  N.  W.  998,  to  point  that  accused  has 
right  to  withdraw  plea  of  not  guilty  and  enter  plea  in  bar«  stating  faeta 
which,  if  true,  entitle  him  to  discharge. 

2  Hev.  32S-330.    GALLAGHER  ▼.  DUHLAP. 

Gallagher  v.  Dunlap,  2  Nev.  329,  same  case  on  petition  for  rehearing. 

Disobedience  of  order  excluding  witnesses  —  Presumption.  —  Cited  in 
Davenport  v.  Ogg,  16  Kan.  367,  to  point  that  if  person  is  presumed 
innocent  and  that  this  presumption  attaches  to  a  witness  disobeying 
order  of  court  excluding  him  from  court  room;  and  that  where  a  com- 
petent witness  is  excluded  as  incompetent,  this  is  prejudicial  to  the 
party  seeking  to  introduce  his  evidence  and  it  is  not  necessary  to  set 
out  in  the  bill  of  exceptions  the  matter  expected  to  be  proved  by  him. 

Payment  of  costs  —  Condition  for  making  defense  on  rehearing.— 
Cited  in  Nye  v.  Bill  Nye  etc.  Min.  Co.  46  Oreg.  305,  80  Pac.  96,  to  point 
that  payment  of  costs  on  appeal  before  making  defense  in  rehearing  in 
lower  court  should  not  be  imposed. 

2  Kev.  330-338.    CORBSTT  ▼.  RICE. 

Mortgage  foreclosure.  —  Cited  in  Rickards  v.  Hutchinson,  18  Nev.  222, 

3  Pac.  55,  to  point  that  where  an  action  is  brought  against  mortgagor's 
administratrix  and  party  to  whom  mortgagor  transferred  the  land,  on 
amendment  by  leave  of  court  dismissing  that  portion  of  complaint  in 
which  judgment  for  deficiency  was  asked  against  testatrix,  action  could 
be  maintained  against  grantee  alone  for  foreclosure  against  the  proper- 
ty; First  Nat.  Bank  v.  Glenn,  10  Idaho,  238,  109  Am.  St.  Rep.  204,  77 
Pac  627,  to  point  that  statute  requiring  claims  to  be  presented  to  ad- 
ministrator  for  allowance  before  suit  can  be  maintained  does  not  pre- 
vent foreclosure  of  mortgage  without  presentation. 

Cited  in  reference  note  in  81  Am.  Dec.  146,  to  point  that  Fallon  v. 
Butler,  21  Gal.  24,  81  Am.  Dec.  140  is  cited  in  the  principal  case  to 
point  that  §  148  of  Cal.  Probate  Act  was  intended  to  prohibit  only 
executors  and  administrators  from  selling  on  their  own  responsibility, 
without  the  order  of  the  probate  court,  and  did  not  prohibit  judicial 
sales,  if  otherwise  properly  authorized;  81  Am.  Dec.  146,  to  point  that 
Fallon  T.  Butler,  21  Cal.  24,  81  Am.  Dec.  140,  is  cited  in  principal  esse 
as  assuming  that  no  action  at  law  should  be  maintained  on  an  allowed 
daim;  81  Am.  Dec.  146,  was  intended  to  prohibit  only  executors  and 
administrators  from  selling  on  their  own  responsibility,  without  the 
order  of  the  probate  court,  and  did  not  prohibit  judicial  sales,  if  other- 
wise properly  authorized;  16  Am.  St.  Rep.  568,  generally,  an  executor 
cannot  sell  the  land  of  the  decedent  except  by  order  of  the  probate 
court. 


t  Nev.  338-346      NOTES  ON  NEVADA  REPORXa  &4 

2  Ner.  338-841.    Sac  parte  SMITH. 

Indictment  for  attempt  to  escape— ATermeata.— Cited  in  State  t. 
Angelo,  18  Nev.  427«  4  Pac  1081,  to  point  tiiat  in  indictment  for  at- 
tempt to  escape  it  is  unnecessary  to  ayer  that  copy  of  judgment  against 
accused  had  been  delivered  to  warden;  it  is  sufficient  to  eliarge  that  he 
was  lawfuiy  confined  under  Judgment  of  imprisonment  in  said  prison;  it 
is  the  judgment  that  made  the  confinement  lawfuL 

Habeas  corpus.  — Cited  in  Ex  parte  Tani,  29  Nev.  Z99,  18  L.ILA. 
(N.S.)  524,  to  point  that  the  writ  of  habeas  corpus  is  not  intended  to 
take  the  place  of  an  appeal,  writ  of  error,  or  certiorari,  and  cannot  be 
used  for  the  piurpose  of  reviewing  errors  or  irregularities  in  the  proceed- 
ing of  a  court  having  jurisdiction;  Ex  parte  Smith,  3  Idaho,  534,  95 
Am.  St.  Rep.  29,  32  Pac.  199,  to  point  that  if  court  did  not  have 
authority  to  render  the  particular  sentence;  if  diffeient  frcwi  that  pre- 
scribed, or  below  minimum  or  above  maTimnm,  this  is  ground  for  re- 
lease on  habeas  corpus;  Ex  parte  Degener,  30  Tex.  App.  576,  17  S.  W. 
1114,  to  point  that  on  habeas  corpus  inquiry  may  be  made  into  the 
jurisdiction  of  the  court  over  the  crime,  the  person,  or  to  render  the 
particular  sentence;  and  in  re  Burton,  6  Utah,  268,  21  Pac.  999,  to  point 
that  passing  sentence  at  an  earlier  period  than  prescribed  by  statute  is 
a  mere  irregularity,  does  not  render  void,  and  cannot  be  reviewed  on 
habeas  corpus. 

Cited  in  reference  notes  in  26  Am.  Dec.  40,  as  to  the  inquiry  which 
will  be  made  by  the  court  where  a  party  who  is  in  confinement  under 
judicial  process  is  brought  up  on  habeas  corpus;  26  Am.  Sec.  49, 
in  illustration  of  errors  and  irregularities  which  have  been  decided  not 
to  be  reviewable  on  habeas  corpus;  87  Am.  St.  Rep.  193,  sentence  too 
soon  after  conviction  is  a  mere  irregularity,  and  not  an  excess  of  juris- 
diction entitling  the  prisoner  to  his  discharge;  11  L.RJL  695,  writ  of 
habeas  corpus  cannot  be  used  as  a  writ  of  error  for  the  revision  or 
correction  of  irregularities  of  other  tribunals. 

Jnry,  illegal  impanelment  of  —  Raising  on  appeaL  — Cited  in  Ex  parte 
Jackman,  100  Pac.  (Nev.)  770,  to  point  that  illegality  in  impanelment 
of  jury  should  be  raised  on  appeal  from  judgment  and  from  order  deny- 
ing motion  for  new  trial  and  not  on  habeas  corpus. 

2  Nev.  342-345.    HEARS  ▼.  JAMES. 

Undertaking  on  appeal — Failure  to  file  in  time.  —  Misdted  in  Shiss> 
ler  V.  Crooks,  1  Idaho,  370,  to  point  that  where  an  undertaking  on  ap- 
peal is  not  filed  within  the  time  required  by  statute,  the  appeal  will 
be  dismissed  on  motion. 

Partners  —  Who  are.  —  Cited  in  reference  note  in  83  Am.  Dec.  105,  to 
point  that  parties  who  rent  their  property  to  amalgamators,  and  who 
crush  their  own  ore  and  run  it  into  the  lessee's  amalgamating  pans,  at 
a  fixed  price  per  ton,  do  not  thereby  become  partners  with  the  amal- 
gamators. 
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2  Her.  345-351,  90  Am.  Dec  55a    MITCHELL  t.  BSOMBEROSR. 

Appeftl— HoB-prejudicua  erron. -- Followed  in  Gardner  ▼.  Gardner, 
23  NeT.  213,  45  Pac  140,  on  point  that  the  judgment  of  an  inferior 
court  will  not  be  set  aside  on  appeal  for  errors  eommitted  on  the  trial 
whieii  it  appears  eould  not  have  prejudiced  the  appellant. 

Presumptioa  of  regnlarity  of  pcoeeedings.  — Cited  in  Sehwarts 

▼.  Stock,  26  Ner.  143,  55  Fse.  352,  to  point  that  all  presumptions  are 
in  favor  of  regularity  of  proceeding  of  trial  court,  and  where  error  is 
alleged  it  must  be  affirmatively  shown  by  the  record  before  the  judgment 
will  be  reversed. 

^— Ho  statement,  what  considered.  —  Cited  in  Quinn's  Estate,  27 
Nev.  175,  74  Fae.  6,  to  point  that  where  there  is  no  statement  properly 
Authenticated,  errors  appearing  on  the  face  of  the  judgment,  only,  will 

Privileged  communication,  eacceptiona.  — Cited  in  Brigham  v.  Mc- 
Dowell, 19  Neb.  415,  27  N.  W.  887;  and  State  v.  Luper,  49  Oreg.  608, 
91  Pae.  446;  and  Stem  v.  Daniel,  47  Wash.  98,  91  Pac.  568,  to  point 
that  when  the  diBtclosure  of  communications  made  by  a  client  to  his 
attorney  becomes  for  the  protection  of  the  personal  rights  of  the  at- 
torney, he  is  exempt  from  the  obligation  of  secrecy;  Koeber  ▼.  Somers, 
108  Wis.  504,  84  N.  W.  993,  52  L.R.A.  615,  to  point  that  authorization 
to  an  attorney  acting  as  agent  to  compromise  a  claim  in  suit  is  not  a 
privileged  communication. 

Cited  in  reference  notes  in  66  Am.  St.  Rep.  217,  to  point  that  a  priv- 
ileged communication  between  attorney  and  client  is  not  to  be  revealed, 
at  any  period  of  time,  by  the  testimony  of  the  attorney  in  any  action 
or  proceeding  between  other  persons,  even  after  the  relation  of  attorney 
and  client  has  ceased.  The  privilege  is  that  of  the  client,  end  never 
ceases  unless  voluntarily  waived  by  the  client;  66  Am.  St.  Rep.  241, 
attorney  may  protect  himself,  and  if  his  client  sues  him,  he  may  testify, 
but  should  not  disclose  more  than  is  necessary  for  his  own  protection; 
7  L.HA..(N.S.)  426,  an  action  by  an  attorney  against  a  client,  to  re- 
cover for  legal  services,  he  may  testify  fully  as  to  employment  by,  and 
the  nature  of  the  services  rendered  for,  and  the  counsel  given  to  the 
client,  quoting  language  of  decision  in  principal  case. 

2  Her.  851-854.    STATE  EX  EEL.  DAGGETT  v.  COLLINS. 

Katification  of  unlawful  acts  of  oiBcers^*  Submission  to  voters  for. 

—  Cited  in  Douglas  County  v.  Keller,  43  Neb.  646,  62  N.  W.  62,  to  the 
point  that  in  the  absence  of  a  statutory  provision  therefor,  there  can- 
not be  submitted  to  the  electors  of  a  county  a  proposition  to  ratify 
unauthorised  acts  of  its  officers. 

ElectioB— Validity  of.-* Distinguished  in  State  v.  Murray,  41  Minn. 
129,  42  K.  W.  860,  on  the  point  as  to  validity  of  elections,  on  ground 
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constitution  of  Nevada  fixed  the  time  at  which  the  election  in  question 
was  to  be  held. 

Cited  in  reference  note  in  90  Am.  St.  Rep.  66,  to  point  that  an 
election  can  be  held  when  authorized  by  law  only. 

''Until  next  general  election,"  meaaiBg  of.— Cited  in  State  t. 

Smith,  35  Mont.  528,  90  Pac.  752,  to  the  point  that  "until  the  next 
general  election/'  in  an  appointment  to  fill  vaeaney  in  office,  means  the 
next  general  election  to  fill  such  office. 

When  cannot  be  hdd.  — Cited  in  People  v.  Hardy,  8  Utah,  72,  29 

Pac.  1119,  to  point  that  an  election  cannot  be  held  for  an  office  at  a  time 
not  fixed  for  such  an  election. 

2  Ner.  364-360.    WALTER  y.  JOHK SON. 

No  citation. 

2  Ney.  361-^62.    LSHANE  ▼.  KE7ES. 

No  citation. 

2  Nev.  862-370.    SPARROW  y.  STRONG. 

Record  — Correcting  clerical  error.  — Cited  in  Brown  v.  State,  29  Fla. 
498,  11  So.  182,  to  point  that  court  of  record  may  correct  clerical  errors 
in  judgment  at  a  subsequent  term,  even  though  case  pending  on  appeal 
and  undisposed  of;  not  after  remittitur. 

2  Nev.  370-371.    FUGITT  y.  COX. 

Cited  in  reference  note  in  28  LJI.A.  640,  to  point  that  a  justice  who 
receives  and  enters  a  verdict  but  fails  to  enter  judgment  thereon  before 
adjournment  may  and  should  subsequently  enter  it  upon  his  attention 
being  called  to  the  matter,  and  his  authority  to  do  so  is  not  affected  by 
an  appeal  taken  in  the  mean  time. 

2  Ney.  371-374.    HATDON  y.  ORMSBY  COUNTY  SUPERS. 
No  citation. 

2  Ney.  374-378.    GIFFIN  y.  SUTH. 

Cited  in  reference  note  in  95  Am.  St.  Rep.  Ill,  to  point  that  the 
failure  of  an  officer  to  pay  over  money  has  been  the  subject  of  a  ipreat 
many  statutes,  giving  an  additional  penalty  therefor.  These  statutes, 
apply  only  where  the  officer  acts  wilfully,  and  not  where  he  is  in  honest 
doubt  due  to  conflicting  claims,  and  uses  erroneous  judgment. 
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3  Her.  21-27.    SHERMiJI  ▼.  DILLET. 

Judsment  —  Cannot  be  pleaded,  etc,  pending  appeaL^- Criticised  in 
Rogers  v.  Hatch,  8  Nev.  39,  on  point  that  a  judgment  cannot  be  pleaded 
in  bar  or  operate  by  way  of  estoppel  while  the  case  ie  pending  on  ap- 
peal, and  declared  to  be  dictum  rather  than  decision;  cited  in  dis.  op. 
of  Talbot,  J.,  in  Glenn  v.  Brush,  3  Colo.  36;  Rodney  ▼.  Gibbs,  184  Mo. 
13,  82  S.  W.  190;  and  Ketchum  v.  Thatcher,  12  Mo.  App.  187,  to  point 
that  a  judgment  cannot  be  pleaded  in  bar  or  given  in  evidence  by  way 
of  estoppel  while  pending  on  appeal  or  writ  of  error  duly  perfected. 
Gulling  V.  Washoe  County  Bank,  29  Nev.  268,  89  Pac.  29,  to  point  that 
principal  case  is  cited  with  approval  in  Black  on  Judgment,  but  that 
here  appears  oblivion  of  principle  of  act  approved  March  30,  1889. 

Conclnaion  of  what  —  Cited  in  Gulling  v.  Washoe  County  Bank, 

29  Kev.  260,  89  Pac.  26,  to  point  that  judgment,  as  evidence,  is  con- 
clusive of  nothing  but  material  facts  put  in  issue  by  pleadings. 

Cited  in  reference  note  in  4  L.R.A.(N.S.)  297,  as  one  of  the  cases 
supporting,  or  tending  to  support,  the  conclusiveness  of  a  judgment  in 
actions  in  the  nature  of  ejectment,  as  to  all  existing  claims  of  title, 
whether  litigated  or  not. 

In  ejectment,  estoppel  as  to  what.  —  Cited  in  Klizabethport  Cord- 
age Co.  V.  Whitlock,  37  Fla.  223,  20  So.  265,  to  point  that  a  judgment  in 
ejectment  is  an  estoppel  as  to  whatever  rights  the  respective  parties 
possessed;  Remilliard  v.  Authier,  20  S.  Dak.  294,  105  N.  W.  628,  4  L.R.A. 
(N.S.)  299,  to  point  that  when  the  pleadings  in  ejectment  put  the  title 
or  ownership  in  issue,  prima  facie,  the  verdict  and  judgment  constitute 
an  estoppel  to  the  assertion  of  any  title  which  existed  in  the  party  at 
the  time  of  the  former  action. 

3  Her.  27-36.    McCURDT  t.  ALPHA,  etc^  MIN.  CO. 
McCurdy  v.  Alpha  Min.  Co.  3  Nev.  36,  same  case  on  rehearing. 
I>eed  —  Habendum  clause  controls  granting  danse.  —  Cited  in  Powers 
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V.  Hibbard,  114  Mich.  553,  72  N.  W.  347;  and  Wilson  r.  Terry,  130 
Mich.  78,  89  N.  W.  568,  to  point  thai  the  habendum  clause  controls  the 
granting  clause  in  a  deed,  though  repugnant  to  estate  previously  eon- 
veyed,  when  such  is  the  clear  intention  of  grantor. 

3  Her.  36-38.    McCUSDT  ▼.  ALPHA,  STC,  MIH.  CO. 

Deed — '"Also"  in  granting  ciavse,  meaning  of.  —  Followed  in  Dalton 
▼.  Bowker,  8  Nev.  201,  on  holding  that  the  word  "also,"  in  a  deed  grant- 
ing speeifio  land,  implies  something  in  addition  to  the  land,  a  right 
which  is  necessarily  an  incident  of  such  land. 

3  Her.  3»-46.  STONSCIFSS  t.  YELLOW  JACKET  S.  MIH.  CO. 

Stonecifer  ▼.  YeUow  Jacket  8.  Min.  Co.  3  Nev.  46,  same  case  on  peti- 
tion for  rehearing. 

3  Hev.  52-68,  93  Am.  Dec.  373.    MAVRICH  t.  6RISR. 

Mortgage  —  By  trustee  securing  note  of  cestui  que  trust,  valid.— 
Cited  in  Stump  v.  Warfield,  104  Md.  542,  118  Am.  St.  Rep.  434,  66  AtL 
348,  to  point  that  mortgage  given  by  trustee  for  purchase  money  se- 
curing note  therefor  by  cestui  que  trust,  is  valid. 

3  Hev.  58-70.    FEHSDIS  v.  CITY  OF  VIS6IHLL 
No  citation. 

3  Nev.  70-79.    STATE  v.  McHAMASA. 

Grand  jury  —  Impanelment  during  term.  —  Followed  in  State  v.  Law- 
ry,  4  Nev.  165,  on  point  that  under  §  8  of  Statute  Concerning  Juries 
(Stats,  of  1866,  p.  19)  a  grand  jury  may  be  selected  and  impanelled 
after  the  commencement  of  the  term,  whenever  one  is  wanted. 

Irregularity  in  selection,  etc.  —  Followed  in  State  v.  CoUycr,  17 

Nev.  281,  30  Pac.  893,  to  point  that  a  material  departure  from  the 
mode  provided  by  law  for  selecting  or  impanelling  a  grand  jury,  will 
authorize  the  setting  aside  of  an  indictment  found  and  returned  by 
ftuch  grand  jury. 

Variance  in  name  on  list,  immaterial  where.  —  Cited  in  Cochran 

V.  State,  89  Ala.  43,  8  So.  79,  to  point  that  variance  in  name  of  juror  on 
panel  list  from  true  name  is  immaterial  where  it  sufficiently  appears 
that  the  person  selected  is  person  attending. 

Illegally  constituted,  indictment  by.  —  Cited  in  Bruner  v.  Su- 
perior Court,  92  Cal.  249,  28  Pac.  344,  to  point  that  indictment  found  by 
^and  jury  not  legally  constituted  cannot  be  valid;  and  Eastham  v. 
Holt,  43  W.  Va.  628,  27  S.  E.  893,  to  point  that  a  grand  jury  is  a  judi- 
cial court  of  inquiry  summoned  and  impaneled  strictly  pursuant  to  law; 
any  other  body  of  men  is  neither  a  de  jure  nor  a  de  facto  grand  jury. 

Drawing,  manner  of.  ^  Cited  in  reference  note  in  27  L.R.A.  784» 
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to  point  that  where  the  statute  is  mandatory  and  spedfio  regarding 
the  drawing  of  grand  jurors  the  act  of  drawing  cannot  be  made  by  any 
other  person  than  those  specified,  or  in  such  a  ease  cannot  be  by  deputy. 

3  Her.  79-82.    GRIMES  v.  600DELL. 
No  citation. 

3  ITev.  82-92.    PRSSCOTT  v.  WSLLS-FAR60  ft  CO. 

XroTer  for  conyersion  of  stock  — Measure  of  damafet.  —  Cited  in 
Boylan  v.  Huguet,  8  Nev.  358,  to  effect  that  dictum  in  principal  case 
agrees  with  rule  announced  tliat  the  measure  of  damages  in  trover  for 
conversion  of  mining  stock  is  all  damages  that  flow  from  the  wrongful 
act;  that  is,  the  value  of  the  stock  at  the  time  of  conversion,  together 
with  damages  for  the  detention  of  that  value,  and  in  addition  any 
special  damages  which  may  legitimately  arise  out  of  matters  in  ex- 
istence at  the  time  of  the  tort. 

Fixtures  — Rnle  as  to.  — Cited  in  Brown  v.  Reno  Electric  light,  etc., 
Co.  55  Fed.  231,  declaring  no  definite  rule  as  to  fixtures  can  be  gleaned 
from  Nevada  decisions. 

Cited  in  reference  note  in  84  Am.  St.  Rep.  880,  to  point  that  chat- 
tels cannot  by  any  agreement  retain  their  personal  character.  If  they 
in  fact  become  fixtures. 

Cited  in  reference  note  in  25  Eng.  RuL  Cas.  173. 

3  Nev.  93-115,  93  Am.  Dec.  376.    LUCICH  v.  MSDIH. 

Executors  — Employment  of  attorney,  etc.  — Cited  in  Douglass  v.  Fol- 
som,  21  Nev.  447,  33  Pac.  663,  to  point  that  there  is  no  such  thing 
as  an  attorney  for  decedent's  estate;  if  the  estate  is  not  involved  in 
litigation,  and  there  are  no  complicated  legal  questions  for  solution, 
there  is  no  occasion  for  the  employment  of  an  attorney,  and  that  it  in 
the  duty  of  the  executor  to  keep  the  accounts  himself  and  make  the 
proper  reports  to  the  court;  that  if  he  is  incapable  of  doing  this  and  has 
to  employ  assistance  in  the  discharge  of  his  duties,  he  must  pay  for 
it  out  of  his  own  pocket;  Steel  v.  Holladay,  20  Or.  469,  26  Pac.  564, 
to  point  that  it  is  the  duty  of  executor  to  keep  and  render  just  account 
of  his  trust  and  If  he  keeps  clerk  for  that  purpose  he  must  do  so  at 
his  own  expense. 

Termination  of  attorney's  emplojrment,  allowance.  —  Followed  in 

Torreyson  v.  Bowman,  26  Nev.  372,  68  Pac.  473,  on  point  that  if  neces- 
sary executor  or  administrator  may  employ  counsel  in  a  particular  mat- 
ter, but  that  such  employment  is  terminated  by  disposal  of  that  matter; 
allowance  for  such  services  is  made  not  to  the  attorney,  but  to  the 
executor  or  administrator,  as  a  part  of  the  necessary  expense  of  ad- 
ministration. 

Contest  for  adminittratioBy  attorney  fees  not  allowed.  —  Cited  in 
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Bowman  v.  Bownuui,  27  Nev.  419,  76  Pac  636,  to  point  that  there  can- 
not be  an  allowance  for  counsel  fees  to  saooeaaful  applicant  on  contest 
for  letters  of  administration. 

Petition  in  Probate  —  Confonnding  with  action  at  law,  etc  —  Cited  in 
In  re  Foley,  76  Fed.  396,  to  point  that  a  petition  to  the  court  of  probate 
should  not  be  confounded  with  an  action  at  law  or  a  suit  in  equity ;  and 
in  In  re  AJfstad's  Estate,  27  Wash.  182,  67  Pac.  696,  to  point  that  pro- 
ceedings in  probate  must  be  treated  as  distinct  from  law  and  equity 
jurisdiction. 

Final  account-— Govt  of  equity  may  inquixe  into.  —  Cited  in  Froe- 
brich  y.  Lane,  45  Oreg.  21,  106  Am.  St.  Rep.  634,  76  Pac.  353,  to  point 
that  court  of  equity  has  power  to  inquire  into  final  account  of  executor, 
surcharge  his  account,  and  render  proper  decree;  Young  v.  Cannon,  2 
Utah,  588,  to  point  that  where  executors  retained  money  for  interest 
on  loans  they  were  not  authorized  to  make,  the  amount  should  be  put 
into  receiver's  hands  until  decided  whether  they  are  entitled  to  same 
or  not. 

Cited  in  reference  notes  in  14  Am.  St.  Rep.  150,  to  point  that  an 
executor  cannot  borrow  money  for  his  testator's  estate,  unless  expressly 
authorized  to  do  so  by  the  will;  46  Am.  St.  Rep.  466,  court  of  equity 
has  power,  where  fraud  is  alleged,  to  inquire  into  such  final  account,  and 
to  do  equity  in  the  case. 

8  Ner.  116-119.    SEED  ▼.  ASH. 
Cited  in  reference  note  in  16  Eng.  Rul.  Cas.  145. 

3  Nev.  12Q-13Z    FEUSIES  ▼.  SNEATH. 

Oral  agreement  for  sale  of  land — Essential  for  enforcement  — Cited 
in  Baker  v.  Wiswell,  17  Neb.  59,  22  N.  W.  114,  to  point  that  an  oral 
agreement  for  sale  of  land,  partly  performed,  to  be  enforced,  must  pos- 
sess the  elements  of  certainty. 

Cited  in  reference  note  in  5  L.R.A.  325,  to  point  that  verbal  contracts 
invalid  by  the  statute  of  frauds,  but  which  are  partly  performed,  will 
be  enforced  in  equity. 

3  Nev.  132-138.    ALCALDA  ▼.  MORALES. 

Contract  for  benefit  of  another  —  Action  on.  —  Cited  in  Bishop  v. 
Stewart,  13  Nev.  35,  to  point  that  where  one  person  purchases  property 
of  another,  and  as  part  of  the  consideration  therefor  agrees  to  pay  the 
indebtedness  of  such  other  to  designated  creditors  in  a  stipulated 
amount,  such  creditors  can  maintain  an  action  upon  the  contract  if  tlie 
debtor  could  have  maintained  one  thereon;  Jones  v.  Pacific  Wood,  etc., 
Co.  13  Nev.  375,  29  Am.  Rep.  308,  to  point  that  promise  to  pay  laborers 
amount  due  them  on  wages  as  part  of  consideration,  is  not  a  promise 
to  answer  for  the  debt  or  default  of  an  other,  but  to  pay  obligation  or 
debt  of  purchaser  in  particular  manner,  and  the  laborers  for  whose 
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benefit  made  could  maintain  an  action  thereon  for  their  pay;  followed 
in  Millani  v.  Tognini,  19  Nev.  135,  7  Pac  279,  on  point  that  a  plaintiff 
may  maintain  an  action  on  a  simple  contract,  to  which  he  was  not  a 
party,  upon  which  he  was  not  consulted,  and  to  which  he  had  not 
assent,  where  the  contract  contains  a  provision  for  his  benefit. 

Cited  in  reference  notes  in  25  L.R.A.  269,  and  64  L.R.A.  596,  to  point 
that  besides  the  statute,  which  provides  that  every  action  shall  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  the  beneficiary 
named  in  the  contract  may  maintain  an  action  thereon  in  his  own  name. 

Instrument  signed  in  two  states  —  Situs  of  execution.  —  Distin- 
jHiished  in  Howard  Ins.  Co.  v.  Silverberg,  94  Fed.  924,  36  C.  C.  A.  549, 
as  situs  of  execution  of  instrument  signed  in  two  states  by  different 
persons  being  the  state  wherein  the  last  party  signed. 

3  Nev.  13^141.    LOCKWOOD  v.  MARSH. 

Statement  —  Absence  of,  what  considered  on  appeaL  — Cited  in  cone, 
and  dis.  op.  of  Hawley,  J.,  in  Trucker  Lodge  v.  Wood,  14  Nev.  310,  to 
point  that  where  there  is  no  settlement  or  agreed  statement  on  motion 
for  a  new  trial,  the  appellate  court  has  nothing  before  it  except  the 
judgment-roll;  and  in  Jones  v.  Adams,  18  Nev.  60,  8  Pac.  798,  to  point 
that  if  statement  on  motion  for  new  trial  is  not  authenticated  in  the 
mode  prescribed  by  statute,  the  motion  for  new  trial  should  be  denied, 
:ind  the  appeal  therefrom  dismissed. 

Subrogation.  — Cited  in  Kalscheuer  v.  Upton,  6  Dak.  458,  43  N.  W. 
819,  on  point  of  doctrine  of  subrogation  on  payment  of  note;  Crippen 
V.  Chappel,  35  Kan.  500,  11  Pac.  455,  to  point  party  paying  mortgage 
debt  at  request  of  debtor  on  agreement  that  he  shall  have  a  mortgage 
lien  upon  the  land,  if  new  mortgage  void,  he  will  be  subrogated  to  right 
of  original  mortgagee;  Hammond  v.  Barker,  61  N.  H.  57,  to  point  doc- 
trine of  subrogation  applies  to  any  one,  not  under  obligation  to  do  so, 
pays  mortgage  for  debtor  undr  agreement  for  a  new  mortgage;  and 
Hicks  V.  Morris,  57  Tex.  663,  to  point  that  equity  will  subrogate  the 
lender  of  money  to  take  up  notes  to  the  securities  held  by  creditor. 

Cited  in  reference  note  in  23  L.R.A.  132,  to  point  that  a  party  taking 
an  assignment  of  the  equity  of  redemption  and  paying  the  mortgage 
note  upon  the  understanding  that  he  held  the  same  in  the  same  man- 
ner as  the  mortgagee,  has  a  lien.  ^ 

3  Nev.  141-153.    CNEIL  v.  NEW  YORK,  ETC.,  MIN.  CO. 

Use  and  occupation  —  Burden  of  proof.  —  Cited  in  Dixon  v.  Ahem,  19 
Nev.  434,  14  Pac.  603,  to  point  that  where  defendant  entered  against 
the  will  and  consent  of  the  plaintiff,  and  without  his  permission,  under 
claim  of  right  in  himself,  the  presumption  is  that  he  continued  to  hold 
the  land  in  the  same  character  as  he  at  first  held  it,  and  the  burden  of 
proof  is  on  plaintiff  to  show  that  he  afterwards  held  as  tenant. 

Absent  witness  —  Admitting  testimonyy  rolmtting.  —  Cited  in  Aldei 
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V.  Carpenter,  7  Colo.  89,  1  Pac  906,  to  point  that  admitting  testimony 
of  absent  witness  to  prevent  continuance  does  not  prevent  rebutting 
same  on  trial. 

Cited  in  reference  note  in  74  Am.  Dec.  148  to  point  that  if  the  ad* 
verse  party  admits  or  offers  to  admit  the  facts  proposed  to  be  proved  by 
the  absent  witness,  or,  according  to  the  practice  and  statutes  in  some 
states,  admits  or  offers  to  admit  that  if  the  witness  were  present  he 
would  swear  to  the  facts  set  forth,  the  application  for  a  continuance 
must  be  denied. 

Affidavit  in  attachment  —  Sufficiency  of.  —  Cited  in  Carder  v.  Primm, 
47  Mo.  App.  305,  to  point  that  where  affidavit  for  an  attachment,  made 
on  fifth  day  of  October,  alleged  an  indebtedness,  this  was  presumed  to 
exist  on  October  16,  and  justified  warrant  issuing;  cited  arguendo  in 
Mighell  V.  Dougherty,  86  Iowa,  486,  41  Am.  St.  Rep.  515,  53  N.  W.  404, 
17  L.RA.  758,  to  point  that  in  determining  whether  contract  to  sell 
and  deliver  growing  grain  is  within  statute  of  frauds  a  material  inquiry 
is  as  to  whether  defendant,  in  order  to  comply  with  contract,  would  be 
compelled  to  change  his  condition,  business,  or  manner  of  doing  his 
regular  business;  saying  the  necessity  of  harvesting,  threshing  and  haul- 
ing his  grain  existed  regardless  of  the  alleged  contract;  cited  in  Mighell 
V.  Dougherty,  86  Iowa,  488,  41  Am.  St.  Rep.  511,  53  N.  W.  404,  17 
L.R.A.  758,  to  point  that  to  make  a  contract  to  sell  and  deliver  growing 
grain  one  for  work  and  labor,  the  contract  should  contemplate  or  require 
fM>me  change  in  the  condition,  business,  or  circumstances  of  the  vendor. 

Contract  to  sell  articles  in  existence,  something  to  be  done. — 

Cited  in  Shrimpton  &  Sons  v.  Doworsky,  2  Misc.  (N.  Y.)  126,  21  N.  Y. 
Suitp.  463,  to  the  point  that  where  the  articles  contracted  for  and  the 
«nv(*Iope.o  in  which  delivery  was  to  be  made  were  in  existence  at  the 
time,  and  nothing  remained  to  be  done  but  pnnt  name  on  envelopes, 
transaction  is  sale  within  statute  of  frauds. 

Contract  to  deliver  wood  to  be  made  into  charcoal  —  Cited  in 

Puget  Sound  Iron  Co.  v.  Worthington,  2  Wash.  Ter.  485,  7  Pac.  889,  in 
holding  a  contract  to  deliver  wood  to  be  manufactured  into  charcoal,  was 
not  a  sale  within  the  statute  of  frauds. 

Cited  in  reference  nots  in  54  Am.  Rep.  169;  and  14  L.R.A.  232,  to 
point  that  a  contract  to  make  brick  for  B.,  and  deliver  them  at  a  cer- 
tain price,  the  latter  to  select  the  place  and  clay  for  the  manufacture, 
is  not  within  the  statute  of  frauds;  6  L.R.A.  789,  contract  to  manu- 
facture certain  articles  out  of  one's  own  materials  is  not  a  sale. 

Presumption  of  continuance.  —  Cited  in  reference  note  in  12  L.R.A. 
621,  to  point  that  it  is  a  very  general  presumption  that  things  once 
proved  to  have  existed  in  a  particular  state  shall  be  understood  to  re- 
tain that  state  or  condition,  until  competent  evidenoe  establishes  tho 
contrary. 
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3  Srer.  154-157.    BIRDSALL  t.  CAKSICK. 

Setvm  of  loll  1»y  gOTemor.  —  Cited  in  reference  note  in  11  KR-A. 
491,  to  point  that  where  the  governor  cannot  act  on  bill  because  of 
some  informality  in  ita  paeaage  this  ie  in  effect  an  objection  to  the  bilL 

3  NeT.  157-171.    FLSESON  t.  SAVAGE  S.  MIH.  CO. 

Fleeson  t.  Savage,  etc.,  Min.  Co.  3  Nev.  166,  same  case  on  petition 
for  rehearing. 

Verdict  —  Non-prejvdidal  error.  —  Followed  in  Robinson  v.  Imperial, 
etc,  Min.  Co.  6  Ney.  78,  to  point  that  a  verdict  which  is  undoubtedly 
right  upon  the  evidence — that  is,  when  so  clearly  right  that  if  it  were 
the  other  way  it  would  be  considered  contrary  to  the  evidence — should 
not  be  set  aside  because  of  the  admission  of  improper  evidence,  or  the 
giving  of  incorrect  instructions;  Brown  v.  lillie,  6  Nev.  254,  to  point  that 
errors  not  prejudicial  to  appellant  will  not  justify  a  reversal  of  the  ver- 
dict in  judgment  thereon;  Caples  v.  Central,  etc.,  Ry.  Co.  6  Nev.  269, 
to  point  that  no  error  is  noticeable  or  deemed  material,  which,  as  shown 
by  the  record,  did  not,  or  could  not,  prejudice  the  rights  of  the  party 
complaining. 

Challenge  for  cause  —  Improper  refusal,  injury  when.  —  Followed  in 
State  V.  Raymond,  11  Nev.  108,  on  point  that  where  a  juror  is  chal- 
lenged for  cause,  that  challenge  is  overruled,  and  he  is  then  challenged 
peremptorily,  there  does  not  necessarily  ariae  any  inference  that  the 
challenging  party  is  thereby  injured;  and  injury  could  arise  only  in 
the  challenging  party  where  compelled  to  exhaust  all  his  peremptory 
challenges,  and  afterwards  have  any  objectionable  juror  placed  on  the 
panel  for  want  of  another  peremptory  challenge;  cited  in  Burch  v. 
Southern  Pac.  Co.  104  Pac.  (Nev.)  228,  to  point  that  even  though 
court  erroneously  denied  challenge  for  cause  if  complaining  party  per- 
emptorily challenges  jury  complained  of  and  has  peremptory  challenge 
remaining,  the  error  is  error  without  injury. 

Appeal  —  Vo  statement,  what  considered.  —  Followed  in  In  re  Quinn's 
Estate,  27  Nev.  175,  74  Pac.  6,  on  point  that  where  there  is  no  state- 
ment properly  authenticated,  such  errors,  only,  as  appear  on  the  face 
of  the  judgment-roll  can  be  considered  on  appeal. 

Liability  of  stockholders.  —  Cited  in  reference  note  in  8  Am.  St.  Rep. 
869,  to  point  if  the  charter  or  other  statute  simply  provides  that  "the 
stockholders"  shall  be  personally  liable  for  the  debts  of  the  cor- 
poration, then,  according  to  a  respectable  line  of  eases  only  those  who 
became  stockholders  at  the  time  the  debt  was  eontracted,  and  tlioio 
who  became  auch  afterwards,  are  liable. 

3  Not.  172.    STATE  ▼.  HALL. 
No  eitatioa. 
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3  NeT.  173-181.    STATE  v.  EASTABSOOK. 

Taxes  on  proceeds,  ad  ralorem  —  Equality.  —  Followed  in  State  v. 
Knittschmitt,  4  NeT.  200;  and  State  v.  Manhattan,  etc.,  Min.  Co.  4  Nev. 
332,  on  point  that  all  ad  valorem  taxes,  whether  on  the  proceeds  of  mines 
or  other  property,  must  be  of  uniform  rate  or  percentage. 

Mines  and  Mining  —  Quarterly  tax.  —  Approved  in  opinion  by  John- 
son and  Lewis,  J  J.,  in  State  v.  Manhattan,  etc.,  Min.  Co.  4  Ncv.  338,  in 
expressing  doubt  as  to  correctness  of  conclusion  reached  in  principal 
case  in  respect  to  the  retroactive  operation  of  law  imposing  quarterly 
taxes  upon  mines,  but  approving  conclusion  reached. 

Statute  —  Good  in  part,  bad  in  part  —  Followed  in  Evans  v.  Job, 
8  Nev.  342;  Turner  v.  Fish,  19  Nev.  296,  9  Pac.  885;  and  State  v. 
Westerfleld,  23  Nev.  474,  49  Pac.  121,  on  point  that  when  part  of  a 
statute  is  unconstitutional,  that  will  not  authorize  the  court  to  declare 
the  remainder  of  the  statute  void  unless  all  the  provisions  are  con- 
nected in  subject-matter,  depending  on  each  other,  operating  together 
for  the  same  purpose,  or  otherwise  so  connected  in  meaning  that  it 
cannot  be  presumed  that  the  legislature  would  have  passed  one  without 
the  other;  and  State  v.  Board  of  Commissioners,  21  Nev.  240,  29  Pac. 
976,  and  adding  the  constitutional  and  unconstitutional  provisions  may 
even  be  contained  in  the  same  section,  and  yet  be  perfectly  distinct  and 
separable,  so  that  the  first  may  stand,  though  the  last  fall;  cited  in  City 
of  Elk  Point  v.  Vaughn,  1  Dak.  116,  46  N.  W.  579,  to  point  that  where 
statute  or  ordinance  good  in  part  and  bad  in  part,  if  omitting  the  bad 
the  good  can  be  enforced,  the  statute  or  ordinance  must  be  sustained; 
and  in  Verdery  v.  Village  of  Summerville,  82  Ga.  142,  8  S.  E.  214,  to 
point  that  where  ordinance  broad  enough  to  embrace  all  property  of 
both  kinds,  by  further  provisions  exempted  one  kind,  latter  may  be 
treated  as  void,  and  tax  on  both  kinds  collected. 

Tax  —  Suit  for,  failure  to  assess  other  property  no  defense. — Followed 
in  State  v.  Sadler,  21  Nev.  16,  23  Pac.  800,  on  point  that  it  is  no  de- 
fense to  a  suit  for  taxes  that  other  property  similarly  situated  was 
not  assessed  at  all. 

Binds  property  from  when.  —  Cited  in  Forbes  v.  Gracey,  Fed.  Cas. 

No.  4,924,  as  holding  that  tax  binds  property  from  April  1,  in  each  year. 

Cited  in  reference  note  in  66  Am.  Dec.  533,  to  point  that  a  removal 
of  person  or  property  from  a  state,  county  or  town  after  the  assessment 
in  that  jurisdiction  has  been  made,  or  after  the  statutory  date  when 
the  assessment  is  to  be  made,  will  not  relieve  the  property  from  the 
tax. 

Uniform   rate  according  to  value.  —  Cited  in   State  v.  United 

States,  etc.  Co.  60  N.  H.  244,  to  point  that  uniform  rate  of  tax  must  be 
levied  upon  all  property  subject  to  taxation  according  to  its  value  in 
money. 

Cited  in  reference  note  in  60  L.R.A.  370,  to  point  that  a  statute  fixing 
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a  rate  of  $1  per  $J00  on  mine  produets,  and  levying  it  at  75%  of  their 
ascertained  value,  and  a  rate  of  $2.75  per  $100  on  other  property  at 
full  value,  is  unconstitutional. 

3  Nev.  182-194,  93  Am.  Dec.  397.    HAWTHOKHK  v.  SMITH. 

Hawthorne  v.  Smith,  38  Nev.  131,  same  case  on  rehearing. 

Homesteads.  —  Cited  arguendo  in  Estate  of  Walley,  11  Nev.  265,  to 
point  that  law  of  1865  was  simply  a  re-enactment  of  act  of  1861  with 
some  trifling  alterations,  and  the  additional  provisions  for  recording 
homesteads  and  declarations  of  abandonment,  made,  no  doubt,  for  the 
purpose  of  carrying  out  the  apparent  object  of  the  framers  of  the  con- 
stitution to  make  registration  of  the  homestead  a  condition  precedent 
to  its  exemption,  and  to  the  disability  of  the  owner  to  alienate  or  en- 
cumber it;  though  the  terms  in  which  the  law  was  enacted  defeated  the 
intention  of  its  framers;  and  on  p.  267,  cited  to  the  point  that  in  case 
of  abandonment,  the  only  effect  was  to  invest  the  husband  with  power 
to  alienate  or  subject  the  premises  to  specific  lien  during  continuance  of 
sibandonment;  there  was  nothing  to  prevent  parties  redeclaring  claim  of 
homestead  in  same  premises,  the  effect  of  which  would  be  to  exempt 
them  from  liability  for  any  debt  contracted  thereafter  and  not  secured 
by  specific  lien;  followed  in  Smith  v.  Stewart,  13  Nev.  70,  on  point 
that  property  which  possesses  the  characteristics  of  a  homestead,  may 
be  selected  and  the  declaration  recorded,  any  time  before  sale  under 
execution,  and  that  the  levy  of  an  attachment  will  not  prevent  such 
Helection;  dted  in  Lachman  v.  Walker,  15  Nev.  425,  to  point  that  a 
person  is  not  entitled  to  the  benefits  of  the  homestead  law  without  filing 
a  written  declaration  claiming  the  premises  as  a  homestead;  distin- 
guished in  Child  v.  Singleton,  15  Nev.  462  and  463,  as  not  precisely  in 
point;  in  that  case  the  question  was  as  to  the  manner  of  protecting 
the  homestead  against  forced  sale  at  the  suit  of  an  attaching  creditor; 
in  this  case  the  question  is  as  to  the  disability  of  the  owner  to  mako 
a  voluntary  alienation  or  mortgage  the  homestead,  and  the  fact  that  n 
sale  of  the  homestead  under  judicial  process  for  the  satisfaction  of  such 
lien  does  not  bring  the  case  within  the  doctrine  of  Hawthorne  v.  Smith ; 
Jooes  V.  Williams,  20  Colo.  366,  38  Pac.  375,  to  point  that  homestead 
may  be  claimed  after  judgment  and  before  execution,  and  will  be 
exempt;  Commercial,  etc..  Bank  v.  Corbett,  Fed.  Cas.  No.  3,058,  5  Sawy. 
543,  to  point  that  conveyance  in  fee  cannot  be  defeated  by  subsequent 
declaration  of  homestead;  In  re  Swearingcr,  Fed.  Cas.  No.  13,683,  5 
Sawy.  52,  17  N.  B.  R.  138;  Nevada  Bank  v.  Treadway,  17  Fed.  891, 
8  Sawy.  466;  and  Folsom  v.  Asper,  25  Utah,  805,  71  Pac.  316,  to  point 
that  a  homestead  may  be  claimed  at  any  time  before  sale;  Coughanbur 
V.  Estate  of  Hoffman,  2  Idaho,  271  (2  Idaho,  293),  13  Pac.  232;  to  point 
that  widow  with  minor  children  dependent  upon  her  for  support  is  the 
head  of  the  family,  and  entitled  to  exercise  right  to  select  homestead 
at  any  time  before  property  disposed  of  by  forced  sale;  distinguished 
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in  Goughanour  v.  Estate  of  Hoffman,  2  Idaho,  293,  13  Pac.  232;  Smith 
V.  Richards,  2  Idaho,  468,  21  Pac.  420;  and  Smith  v.  Richards,  2  Idaho,. 
505,  21  Pac.  220,  on  point  as  to  exemption  of  property  claimed  as  home- 
stead by  filing  declaration  after  judgment  lien  attaches;  cited  in  Gage 
V.  Neblett,  57  Tex.  377,  in  holding  that  judgment  lien  takes  precedence 
to  homestead  subsequently  selected;  and  in  Puget  Sound,  etc..  Packing 
Co.  V.  Jeffs,  11  Wash.  470,  48  Am.  St.  Rep.  885,  39  Pac.  963,  27  L.R.A. 
810,  to  point  that  homestead  laws  are  remedial  and  should  be  so  con- 
strued as  to  give  effect  to  intention  of  legislature. 

Cited  in  reference  notes  in  45  Am.  Dec.  253,  to  point  that  homestead 
exemptions  are  made  for  the  benefit  of  the  family  as  well  as  the 
debtor;  they  are  humane  in  their  nature  and  are  generally  liberally 
construed;  87  Am.  Dec.  279,  in  California  and  in  Nevada  it  is  held  that 
a  judgment  obtained  after  a  declaration  of  homestead  cannot  be  enforced 
against  the  homestead,  notwithstanding  an  attachment  may  have  been 
levied  upon  the  premises  before  the  declaration  of  homestead  was  filed; 
87  Am.  Dec.  468,  an  act  of  the  legislature  prescribing  the  mode  of  set- 
ting apart  a  homestead  is  valid  so  long  as  it  does  not  defeat  or  impair 
the  benefits  of  the  constitutional  provision  for  a  homestead;  87  Am.  Dec. 
468,  note,  8  Am.  St.  Rep.  855,  as  to  when  realty  becomes  homestead;  S 
Am.  St.  Rep.  855,  note. 

3  Nev.  191-134.    HAWTHORNE  T.  SMITH. 
No  citation. 

3  NeY.  194-201.    KNICKERBOCKER,  etc.,  MIN.  CO.  t.  HALL. 

Knickerbocker,  etc.,  Mln.  Co.  v.  Hall,  3  Nev.  201,  same  case  on  re- 
hearing. 

Action  for  use  and  occupation  —  Proof .  —  Cited  in  Dixon  v.  Ahern, 
19  Nev.  426,  14  Pac.  599,  to  point  that  in  order  to  recover  in  an 
action  for  use  and  occupation  the  plaintiff  was  obliged  to  allege  and 
prove  the  relation  of  landlord  and  tenant  existed  between  him  and  de- 
fendant; and  that  relation  may  be  created  either  by  express  or  implied 
contract. 

3  Nev.  202-227.    STATE  ex  reL  CURTIS  v.  McCULLOUGH. 

Mandamus  —  Cited  in  State  v.  Gracey,  11  Nev.  232,  to  point  that  in 
mandamus  the  alternative  writ  and  the  return  thereto  are  usually  re- 
garded as  constituting  the  pleading;  the  writ  standing  in  the  place  of 
the  declaration  or  complaint,  and  the  return  taking  the  place  of  the 
plea  or  answer  in  an  ordinary  action  at  law,  but  in  the  principal  case  it 
was  declared  that  "it  is  the  afl&davit,  not  the  writ,  which  under  our 
practice  is  p-^owercd." 

Cited  in  reference  note  in  58  L.R.A.  853,  to  point  that  power  of 
Nevada  Supreme  Court,  under  Nev.  Const,  to  issue  writ  of  mandamus 
is  not  confined  to  cases  in  which  it  is  necessary  to  aid  its  appellate 
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juriadiciion;  but  may  issue  the  writ  as  foundation  of  an  original  pro- 
ceeding. 

Inquiry  into  validity  of  acts  of  foreign  cor^ration.  —  Cited  in  Stato 
▼.  Cronin,  23  Nev.  447  (49  Pac  41),  to  point  that  having  jurisdiction 
over  the  parties  to  the  proceedings,  so  far  as  necessary  to  determiue 
the  controversy  arising  in  the  case  between  them,  the  court  has  the 
right  to  and  will  inquire  into  the  power  of  the  corporation  and  its 
olhcers  and  stockholders  under  the  laws  of  the  state  of  California,  and 
review  their  acts  and  pass  upon  the  question  of  their  validity,  although 
the  court  has  no  jurisdiction  over  the  corporation  itself;  and  followed 
on  p.  453,  to  the  point  that  no  elective  officer  of  a  corporation  has  a 
right  to  do  any  act  which  would  prevent  the  election  of  his  successor 
at  the  time  fixed  by  law  for  such  election. 

Against  foreign  corporation.  —  Cited  in  State  ex  rel.  Richard- 
son V.  Swift,  7  Houst.  (Del.)  157,  and  Swift  v.  State,  ex  rel.  Richardson, 
7  Houst.  (Del.)  365,  32  Atl.  149,  40  Am.  St.  Rep.  127,  to  point  that 
mandamus  will  lie  against  foreign  corporation  doing  business  tin  state. 

Cited  in  reference  note  in  4  L.R.A.  36,  to  point  that  the  existence 
of  corporations  created  in  another  state  will  be  recognized  by  the 
Nevada  courts. 

Proper  remedy  for  attorney  refused,  etc.  —  Cited  in  State  v. 

Crosby,  24  Nev.  123,  50  Pac.  128,  to  holding  that  mandamus  is  the 
proper  remedy,  under  the  provisions  of  the  statute,  to  enforce  the  right 
of  a  licensed  attorney  to  appear  for  his  client,  who  is  being  prosecuted 
for  an  offense  before  a  court-martial. 

—  Will  issue  when.  —  Cited  in  State  ▼.  Jumbo  Ext.  Min.  Co.  30  Nev. 
203,  94  Pac.  77,  to  point  that  before  writ  of  mandamus  will  issue,  the 
right  of  relator  must  appear  plain  and  beyond  dispute. 

Waiver.  — Cited  in  Golden  v.  Murphy,  103  Pac.  (Nev.)   402,  to 

point  that  by  answering  on  the  merits,  defendant  waived  any  quetition 
as  to  the  service;  Hunningsen  ▼.  Tonopah,  etc.,  Co.  104  Pac.  (Nov.) 
223,  to  point  that  stipulaticm  recognizing  appeal  reserving  no  rights 
as  a  waiver. 

Writ  runt  in  what  name.  —  edited  in  In  re  Central  Irr.  Dist.  117 

Gal.  391,  49  Pac.  357;  Minard  v.  Douglas  County,  9  Or.  210;  and  SUte 
T  Pacific  Brewing,  etc.,  0>.  21  Wash.  457,  58  Pac.  585,  47  L.R.A.  212, 
to  point  that  state  is  sovereign  power  alone  by  whose  writ  citizen 
can  be  compelled  to  come  into  court  and  answer. 

Title  to  office,  not  inquired  into  when.  —  Cited  in  State  v.  Gam- 
ble, 13  Fla.  26,  to  point  that  it  is  doulttful  whether  title  to  office  will 
be  inquired  into  on  mandamus  where  claims  are  conflicting  and  relator 
is  not  filling  the  office. 

Cited  in  reference  notes  in  12  Am.  Dec.  28,  to  point  that  the  remedy 
by  mandamus  is  proper  method  to  restore  officer  unlawfully  removed 
from  office  and  has  been  used  for  this  purpose  from  the  earliest  times; 
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31  LJR^  366,  under  the  Nevada  statute,  remedy  by  mandamua  ia  not 
confined  to  cases  where  a  person  is  deprived  of  the  enjoyment  of  his 
office,  but  the  writ  will  be  issued  "to  compel  the  admission  of  a  party 
to  the  use  and  enjoyment  of  a  right  or  office  to  which  he  is  entitled, 
and  from  which  he  is  unlawfully  precluded  by  such  inferior  tribunal, 
corporation,  board,  or  person,"  the  remedy  by  the  writ  being  more 
extensive  than  at  common  law,  embracing  within  its  provisions  cases 
wherein  the  relator  claims  to  have  delivered  over  to  him  the  books  and 
papers  belonging  to  the  office  of  suprintendent  of  a  mining  company, 
and  to  admit  him  into  the  enjoyment  of  the  right  thereof;  31  JmRJl. 
360,  mandamus  is  the  proper  remedy  to  compel  the  admission  of  a 
person  to  a  private  right  or  office  from  the  enjoyment  of  which  he  has 
been  excluded,  where  there  is  no  other  person  claiming  it  under  color  of 
right;  31  L.R^  366,  where  relator  claiming  the  right  to  have  delivered 
to  him  the  books  and  papers  belonging  to  the  office  of  superintendent 
of  a  mining  company,  and  to  be  admitted  to  the  enjoyment  of  the 
office,  bi^  a  supplemental  answer  of  defendant  showed  that  the  defend- 
ant, after  filing  his  first  answer,  had  been  legally  and  duly  appointed 
to  the  possession  claimed  by  relator,  the  writ  was  refused. 

Appearance  —  What  constitutes.  —  Cited  in  Voorman  v.  Li  Po  Tai, 
113  Cal.  305,  45  Pac.  471,  to  point  that  defendant  appears  when  he 
answers,  demurs,  or  gives  written  notice  of  appearance,  or  an  attorney 
gives  notice  of  an  appearance  for  him;  and  in  no  other  way. 

Comity  of  nations  —  Part  of  common  law.  —  Cited  in  Elston  v.  Pig- 
gott,  94  Ind.  17,  to  point  that  by  comity  of  nations  corporation  created 
in  one  is  entitled  to  make  contracts  and  sue  in  courts  of  another;  this 
comity  is  part  of  the  common  law. 

3  Nev.  228-233.    BEATTT  v.  SYLVESTER. 

Pledge  —  Tender  disregarded  when.  —  Cited  in  San  Pedro  Lumber  Co. 
V.  Reynolds,  121  Cal.  91,  53  Pac.  415,  to  point  that  on  pledge  for  an 
amount  undetermined  until  after  an  accounting,  a  tender  before  that 
time  will  he  disregarded. 

3  Nev.  233-238.    JONES  v.  THEALL. 

Special  session  legislature  —  Power.  —  Cited  in  In  re  Governor's  Proc- 
lamation, 19  Colo.  337,  35  Pac.  531;  and  Chicago,  etc.,  R.  Co.  v.  Wolfe, 
61  Neb.  507,  86  N.  W.  443,  to  point  that  legislature  at  special  session 
cannot  go  beyond  the  business  specially  named  in  the  proclamation; 
distinguished,  on  constitutional  grounds  in  State  v.  Fair,  35  Wash.  131, 
102  Am.  St.  Rep.  897,  76  Pac.  732,  holding  that  legislature  called  in 
extraordinary  session  is  not  limited  to  the  purposes  mentioned  in 
governor's  proclamation. 

3  Nev.  238-240.    STATE  y.  BRANNAN. 
Indictment  or  information —>  Sufficiency  of.  — CSted  in  In  re  Schur- 
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man,  40  Kan.  543,  20  Pac.  283,  in  holding  information  for  false  pretense 
did  not  charge  a  public  offense. 

Cited  in  reference  note  in  20  Am.  St.  Rep.  746,  to  point  that  an  in* 
dictment  which  simply  states  that  the  accused  attempted  to  steal  cer- 
tain property,  without  setting  out  the  acts  done  towards  the  perpetra- 
tion of  the  offense,  is  insufficient. 

3  Hey.  240-254.  STATE  ez  zeL  BEATTY  t.  RHODES. 

Cited  in  reference  note  in  87  Am.  Dec.  126,  to  point  that  H  is  not  on 
the  basis  of  a  difference  in  the  values  of  money  that  the  courts  will  en- 
force a  contract  or  render  a  judgment  for  a  specific  kind,  for  the  law 
will  not  recognize  any  difference  in  value  between  one  kind  of  money 
which  is  a  legal  tender  and  any  other  kind  which  is  also  a  legal  tender. 

3  Nev.  254-258.    STATE  v.  ANDERSON. 

Indictment  —  Misappellation  of  crime  charged.  —  Followed  in  State 
V.  Johnson,  9  Nev.  178,  on  point  that  mistake  in  stating  legal  appel- 
lation of  crime  in  the  charging  part  of  an  indictment  is  a  mere  defect 
of  form,  which  could  not  prejudice  defendant,  no  objection  having  been 
taken  by  demurrer;  cited  in  State  v.  Angels,  18  Nev.  427,  4  PM.  1081, 
to  point  that  the  portion  of  the  indictment  which  designates  the  crime 
as  an  overt  attempt  to  escape  is  merely  formal  and  might  have  been 
omitted;  it  is  the  recital  of  the  facts  in  the  body  of  the  indictment  that 
constituted  the  crime  charged. 

For  attempted  escape. — Cited  in  State  v.  Clark,  104  Pac.  (Nev.) 

595,  as  to  indictment  for  attempt  to  escape. 

3  Nev.  259.    STATE  v.  HERRICK. 
No  citation. 

3  Nev.  260-288.    SARGENT  v.  COLLINS. 

Certificate  to  deposition  —  Interlineation.  —  Cited  in  Blackie  v.  Cooney, 
8  Nev.  48,  in  holding  that  an  interlineation  in  different  hand  writing 
and  in  different  ink,  of  the  words  "the  same  having  been  previously 
read  over  to  him  by  me,"  in  a  certificate  to  a  deposition  taken  out  of 
the  state,  were  of  nothing  material,  as  the  statute  did  not  provido 
the  form  of  the  certificate  nor  require  any  matter  to  be  specifically 
set  forth,  except  that  the  commissioner  had  administered  an  oath  and 
taken  the  deposition  in  answer  to  interrogatories. 

Partnership  —  Reqiusites  for.  — Gted  in  reference  note  in  18  L.R.A. 
(K.S.)  972,  to  point  that  persons  cannot  become  partners  except  by 
agreement,  express  or  implied. 

3  Nev.  288-312.    WHITMORE  v.  SHIVERICK. 

Whitmore  v.  Shiverick,  3  Nev.  307,  same  case  on  petition  for  ro- 
nearing. 
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Finding  —  Objections  to  on  appeal.  —  Cited  in  State  t.  Manhattan, 
etc.,  Min.  Co.  4  Nev.  336,  to  point  that  objections  that  findings  arc 
not  sufficiently  specific,  and  that  some  of  them  are  conclusions  of  law 
instead  of  findings  of  fact,  cannot  be  made  available  on  appeal  unless 
application  to  correo^  or  amend  them  is  shown  to  have  been  made  to 
the  court  below;  followed  in  Warren  v.  Quill,  9  Nev.  263,  on  point 
that  where  findings  are  thought  not  sufficiently  specific  they  should  be 
objected  to,  pointing  out  the  particular  defects;  Beck  v.  Truckee  Lodge, 
18  Nev.  246,  .2  Pac.  390;  State  v.  Sadler,  21  Nev.  19,  23  Pac.  800;  and 
Schwartz  v.  Stock,  26  Nev.  144,  65  Pac.  353,  on  point  that  court  on 
appeal  will  not  review  facts  in  case,  in  order  to  find  whether  the  find- 
ings are  supported  by  the  evidence  unless  there  has  been  a  regular  state- 
ment and  motion  for  a  new  trial. 

Statement  —  Extension,  failnre  to  file.  —  Cited  in  Clark  v.  Strouae,  11 
Nev.  79,  to  point  that  where  an  extension  of  the  time  in  which  to  file 
statement  is  given,  and  no  order  appearing  in  the  records  of  the  case 
to  have  been  made  before  the  expiration  of  that  date,  and  no  state- 
ment having  been  filed  within  that  time,  the  defendant  must  be  con- 
sidered to  have  waived  his  right  to  file  a  statement;  and  the  court  was 
powerless  to  rescue  the  case  from  the  consequences  of  defendant's  de- 
fault. 

Action  against  partnership — Dormant  partner. — Cited  in  Pinschowers 
V.  Hanks,  18  Nev.  104,  1  Pac.  456,  to  point  that  the  failure  to  join  a 
dormant  partner  as  defendant  in  an  action  against  the  partnership 
cannot  be  pleaded  in  abatement. 

Cited  in  reference  note  in  44  Am.  Dec.  572,  to  point  that  statutes  have 
been  passed  by  many  of  the  states  which  permit  the  judgment  to  be 
entered  in  form  against  all  defendants,  but  which  limit  the  execution  to 
be  issued  thereon  to  the  joint  property  of  all  the  defendants,  and  to  the 
separate  property  of  the  defendants  served.  The  effect  which  has  been 
given  to  such  judgment  is  not  uniform.  In  several  of  the  states  the 
constitutionality  of  such  statute  has  either  been  tacitly  assented  to, 
or  expressly  upheld  by  the  courts. 

Real  estate  purchased  with  partnership  funds.  —  Cited  in  reference 
notes  in  27  L.R.A.  451,  to  point  that  real  estate  purchased  with  partner- 
ship for  partnership  purposes,  and  appropriated  to  such  purposes  is,  as 
between  the  partners  themselves  and  their  creditors,  partnership  prop- 
erty, and  although  held  by  them  at  law  as  tenants  in  common,  is  con* 
sidered  in  equity  as  personal  estate  in  so  far  as  required  for  the  pur- 
poses of  the  firm,  that  is,  in  the  payment  of  the  partnership  debts  and 
liabilities,  and  the  settlement  of  the  claims  between  the  partners  them- 
selves; 27  L.R.A.  468,  in  equity  it  will  be  treated  as  joint  property  and 
held  in  common,  each  tenant  in  common  holding  his  interest  in  trust  for 
the  partnership,  for  the  reason  that  in  equity  partners  cannot  hold  in 
joint  tenancy,  otherwise  the  just  accrescendi  will  intervene  in  the  case  of 
death  of  one  of  the  partners;  28  L.R.A.  95,  in  respect  to  the  rights  of 
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partners  inter  se,  one  partner  cannot  convey  his  interest  so  as  to  deprive 
his  cotenants  of  their  lien  on  the  property  for  partnership  debts  and 
liabilities  due  from  the  partner  selling. 

Verdict  against  evidence  —  Motion  for  new  trial  —  Cited  in  Pierce 
V.  Manning,  2  S.  Dak.  523,  51  N.  W.  334,  to  point  that  where  verdict 
is  against  evidence  motion  must  be  made  to  trial  court  for  new  trial 
or  appellate  court  will  not  consider  the  matter. 

Mortgage.  —  Cited  in  reference  note  in  7  L.R.A.  276,  to  point  that 
mortgage  is  merely  a  lien  on  premises,  and  mortgagee  has  no  right  to 
possession  except  by  means  of  a  foreclosure  of  the  mortgage,  the 
mortgagor  having  the  right  of  possession  until  removed  after  a  decree 
of  foreclosure  and  sale  thereunder. 

3  Nev.  313-320,  93  Am.  Dec  403.      BRYANT  ▼.  CARSON  RIVER  L. 

CO. 

Appeal  — Statement  on  not  neceitary,  when.  •^  Cited  in  Johnson  v. 
Wells  Fargo  A  Co.  6  Nev.  229,  to  point  that  on  appeal  from  an  order 
overruling,  motion  for  new  trial  made  on  statement,  any  matter  properly 
pertaining  to  such  order,— except  it  may  have  arisen  subsequent  to  the 
notice  of  motion, — or  arising  upon  the  pleadings,  may  be  considered 
without  statement,  other  than  the  one  contained  in  the  transcript  on 
appeal;  followed  in  In  re  Quinn's  Estate,  27  Nev.  175,  74  Pac.  6,  on 
point  that  where  there  is  no  statement  properly  authenticated,  errors 
appearing  on  the  face  of  the  judgment,  only,  will  be  considered  on  ap- 
peal. 

Mortgage  of  personalty.  —  Followed  in  Shoecraft  v.  Beard,  20  Nev.  189, 
19  Fac  248,  on  point  that  for  a  reasonable  time  after  breach  of  con- 
dition of  the  mortgage  of  personal  property,  and  while  the  property 
remains  in  the  possession  of  the  mortgagee,  courts  of  equity,  upon 
proper  application,  will  allow  a  redemption  by  the  mortgagor. 

Cited  in  reference  note  in  9  Am.  St.  Rep.  249,  to  point  that  mortgage 
of  personalty  is  valid  as  between  the  parties  thereto  without  delivery 
of  the  mortgaged  property. 

—  Foreclosure  by  possession  aad  sale.  — Cited  in  Lee  v.  Fox,  118 
I»L  102,  14  N.  E.  890,  to  point  that  mortgage  without  power  of  sale 
may  be  foreclosed  by  bill  in  equity  or  by  taking  possession  and  fore- 
closing equity  of  redemption  by  sale  on  due  notice. 

Province  of  jury.  — Cited  in  State  v.  Thompson,  101  Pac.  (Nev.)  560; 
State  V.  Langan,  105  Pac  (Nev.)  570,  to  point  that  it  is  the  province 
of  the  jury  to  weigh  the  evidence  and  determine  credibility  of  wit* 


Cited  in  reference  note  in  18  Eng.  Rul.  Cas.  67. 

3  Vev.  320-336.    VIRGINU  CITY  GAS  CO.  r.  VIRGINIA  CITY. 
No  citation. 

( 
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3  NeiF.  336-341.    BULLION  UN.  CO.  ▼.  CROESUS,  etc,  WH.  CO. 
No  oitation. 

3  Ner.  341^360.    WRIGHT  t.  CRADLEBAU6H. 

Wright  Y.  Cndlebauii^y  8  Nev.  368,  same  ease  on  petition  for  re- 
hearing. 

Assessment ^LandSy  designation,  acres.— -Cited  arguendo  in  State 
▼.  Central  Pac.  R.  Co.  10  Nev.  63,  in  holding  that  the  statute  does  not 
require,  in  the  assessment  of  land,  that  the  number  of  acres  be  given^ 
where  the  land  is  described  by  its  common  designation  or  name,  it  is 
not  necessary  to  give  the  meets  and  bounds. 

Snit  for  delinqnent  taxes  —  Answer,  sufficiency.  —  Cited  in  State 

▼.  Central,  etc.,  Ry.  Co.  21  Nev.  103,  25  Pac.  444,  to  point  that  in 
an  acticm  to  recover  delinquent  taxes  and  penalties  an  answer  denying 
a  possessory  claim  to  the  lands  and  a  statement  of  facts  showing  that 
the  rights  claimed  are  untaxable,  presents  a  good  defense^  although 
it  does  not  deny  all  claim,  title  or  interest  in  the  property  assessed. 

Interest  affected,  possessory  title  assessed.  —  Cited  in  State  v. 

Central,  etc,  R.  Co.  21  Nev.  266,  30  Pac.  687,  to  point  that  the  title 
or  interest  of  the  United  States  in  public  lands  will  not  be  affected 
where  only  the  possessory  claim  to  the  land  is  assessed;  such  asses8- 
ment  will  reach  the  taxpayer's  interest  in  the  land,  only;  State  v. 
€entral  Pac  R.  R.  Co.  21  Nev.  267,  30  Pac.  687,  to  point  that  where  a 
person  on  public  domain  is  assessed  for  land  itself,  instead  of  posses- 
sory claim  thereof,  the  title  to  land  being  in  government,  under  plea 
of  exemption  can  escape  taxation;  State  v.  Central  Pac.  R.  R.  Co. 
21  Nev.  258,  30  Pac.  688,  to  point  that  an  assessment  for  taxation,  in 
absence  of  contrary  showing,  is  presumed  based  upon  fee  title  to  land. 

Joint  of  contiguous  lots  of  same  owner.  —  Cited  in  Co-Operative 

Savings,  etc.,  Ass'n  v.  Green,  5  Ida.  665,  51  Pac  772;  Johnson  County  \. 
Tiemey,  56  Neb.  522,  76  N.  W.  1093;  and  Pettibone  v.  Fitzgerald,  62 
Neb.  872,  88  N.  W.  144,  to  point  that  joint  assessment  of  contiguous 
lots  or  parcels  of  surveyed  land  belonging  to  the  same  owner,  is  valid: 
Mowry  v.  Blandin,  64  N.  H.  4,  4  Atl.  883,  otherwise  where  the  lots  or 
tract  are  owned  by  different  persons. 

— — 'Improvements  on  undeeded  town  lots,  only.  —  Cited  Topeka,  eto.« 
Security  Co.  v.  McPherson,  7  Okla.  346,  54  Pac.  493,  to  point  that 
improvements  on  undeeded  town  lots  in  public  town  site,  only,  more 
■subject  to  taxation. 

''Due  process  of  law."  —  Cited  in  Persing  v.  Reno  Stock  Brokerage 
Co.  30  Nev.  349,  96  Pac.  1056,  discussing  "due  process  of  law." 

What  inclndet.  —  Cited  in  Larson  v.  Dickey,  39  Neb.  479,  42  Am. 

St.  Rep.  595,  58  N.  W.  171,  to  point  that  due  process  of  law  indude^i 
being  properly  brought  into  oourt  and  an  opportunity  there  to  estab- 
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Usb  any  facts  which  would  be  a  protection  to  his  interests,  legislature 
can  not  make  tax-deed  conclusive  evidence  of  any  jurisdictional  facts. 

INasolntion  of  corporation  —  Receiver. — Cited  in  Hettel  v.  District 
Court,  30  Nev.  388,  96  Pac.  1064,  as  to  dissolution  of  corporation  and 
apportionment  of  receiver  on  minority  of  stockholders;  Golden  v. 
Averill,  101  Pac  (Nev.)  1024,  construing  Stats.  1893,  p.  155,  regulating 
appointment  or  receiver  on  dissolution  of  corporation. 

Claim  of  title  under  tax-deed — Right  to  make  defense.  —  Cited  in 
Cnstis  V.  aty  of  Henrietta,  90  Tex.  475,  39  S.  W.  569,  to  point  legis- 
lature can  not  require  payment  of  taxes  as  precedent  to  making  defense 
to  claim  of  title  under  a  void  tax  sale. 

Tax-deed  conclusive  evidence.  —  Cited  in  reference  notes  in  76  Am. 
Dee.  532,  to  point  that  a  statute  making  a  tax-deed  conclusive  evidence 
of  the  regularity  of  all  prior  proceedings  is  unconstitutional,  as  de- 
priving a  person  of  his  property  without  due  process  of  law,  so  far 
as  respects  the  essential  prerequisites  for  the  exercise  of  the  taxing 
power,  such  as  assessment,  levy  sale,  and  the  like;  2  L.R.A.  774,  stat- 
ute which  should  make  a  tax -deed  conclusive  evidence  of  a  complete  title, 
and  preclude  the  owner  of  the  original  title,  from  showing  its  invalidity, 
would  be  void,  because  not  a  law  regulating  evidence,  but  an  uncon- 
stitutional confiscation  of  property;  8  L.R.A.(N.S.)  159,  it  is  not  com- 
petent for  the  legislature  to  make  a  tax-deed  conclusive  evidence  of  the 
validity  of  prior  proceedings,  quoting  from  opinion  what  is  noted  under 
"Due  Process  of  Law" — ^What. 

Cited  in  reference  note  in  22  Eng.  Rul.  Cas.  446. 

3  Kev.  361-376,  93   Am.  Dec.  409.    CHOLLAR-POTOSI   MIN.  CO.  v. 
KENlfEDT. 

Statute  of  limitations  —  Foreign  corporatioii  can  not  pload.  —  Disap- 
proved of  and  declared  not  the  decision  of  the  court  in  Robinson  v.  Im- 
perial, etc.,  Min.  Co.  5  Nev.  77,  and  distinguished  and  repudiated  in 
State  V.  Central  Pac.  R.  Co.  10  Nev.  81,  in  so  far  as  it  expresses  an 
opinion  that  a  foreign  corporation  is  entitled  to  avail  itself  of  the 
statute  of  limitations  in  an  action  concerning  real  property. 

'Tload"  and  "wajr"  —  Distinction.  —  Approved  in  Smith  v.  Warn,  93 
Cal.  214,  28  Pac.  946,  on  point  that  the  word  "road''  is  not  synonymous 
with  word  "way";  the  word  "road"  is  uniformly  applied  to  an  open  and 
unobstructed  road,  unless  qualified  by  some  other  word,  like  the  adjec- 
tive "private;"  it  is  a  term  of  greater  significance  than  the  term  "way/' 
and  in  Johnson  v.  State,  1  Ga.  App.  200,  58  S.  E.  267,  in  distinguishing 
the  terms  "public  highway"  and  "public  road,"  holding  them  not  to  be 
sjmonymous,  quoting  language  of  principal  case. 

Cited  in  reference  notes  in  11  Am.  St.  Rep.  873,  to  point  that  a  road 
is  any  piece  of  land  used  or  appropriated  for  travel;  57  Am.  St.  Rep. 
745,  "road"  and  "way"  are  not  synonymous  terms. 
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Waters  for  Miiiiiig  —  Adverse  user.  —  Cited  in  MeDongal  t.  Lame, 
39  Oreg.  216,  64  Pac.  865,  in  sustaining  claim  of  right  to  water  for 
mining  purposes  by  adverse  user. 

Cited  in  referenoe  note  in  10  Eng.  RuL  Cas.  95. 

3  Ner.  377<-381.    HSUITZELICAN  ▼.  L'AMOROUZ. 
No  citation. 

3  Hev.  381-386.    KIDD  ▼.  FOUR-TWElfTT  HUf.  CO. 

Errors  in  jndgment-roU  —  Correction. — Approved  in  Flannery  ▼.  An- 
derson, 4  Nev.  444,  on  point  as  to  power  to  correct  errors  appearing  in 
the  judgment-roll  by  the  supreme  court,  without  exception  below;  e.  g. 
modifying  judgment  giving  interest  when  none  should  have  been  allowed. 

Default  judgment  —  AppeaL  —  Followed  in  Martin  v.  District  Court, 
13  Nev.  90;  and  cited  in  Italian-Swiss,  etc.  Colony  v.  Bartagnolli,  9 
Wyo.  207,  61  Pac.  1021,  on  point  that  appeal  lies  from  a  default  judg- 
ment upon  the  question  whether  the  default  has  been  properly  entered. 

Judgment  mast  conform  to  pleadings.  —  Cited  in  State  v.  Jack- 
sonville, etc.,  Ry.  Co.  16  Fla.  730,  to  point  that  in  judgment  by  default 
plaintiff  must  conform  to  demand  in  his  pleading. 

3  Nev.  386-393.    WHITMAN,  etc.,  MIN.  CO.  t.  BAKER. 

—  Mortgage  by,  questioning  validity.  —  Cited  in  Bishop  v.  Kent  & 
Stanley  Co.  20  R.  I.  684,  41  Atl.  257,  the  making  of  a  mortgage  being 
unquestionably  an  act  within  the  power  of  a  corporation,  although 
power  not  exercised  in  accordance  with  provisions  of  charter,  a  stock- 
holder can  not  question  the  validity  of  the  mortgage,  a  year  and  a 
half  having  elapsed  after  its  execution. 

Corporation — Act  ultra  vires,  inquiry  pertinent,  when.  —  Cited  in 
Morgan  v.  Donavan,  58  Ala.  256,  to  point  that  question  of  ultra  vires 
is  pertinent  in  a  proceeding  to  vacate  charter  for  misuser,  or  to  set 
aside  a  contract  as  without  the  pale  of  corporate  authority  by  one  or 
more  persons  interested  in  the  corporation;  but  hold  it  to  be  otherwise 
in  an  action  in  ejectment  by  plaintiff,  where  title  rests  upon  such  act 
of  the  corporation;  Cole  etc.  Min.  Co.  v.  Virginia  etc.  Water  Co.,  Fed. 
Cas.  No.  2989,  1  Sawy.  470  and  Southern  Pac.  R.  Co.  v.  Orton,  32  Fed. 
470,  when  a  much  larger  amount  of  land  has  been  transferred  to  a 
corporation  than  it  is  entitled  to  take  and  hold,  a  trespasser  upon 
such  land  cannot  successfully  set  up  a  want  of  capacity  to  take  and 
hold  such  land  in  an  action  of  ejectment  by  the  corporation;  as  between 
the  party  despoiled  and  the  wrong-doer,  the  courts  will  not  enter 
upon  this  inquiry;  Hough  v.  Cook  County  L.  Co.  73  111.  28,  24  Am. 
Rep.  230,  a  corporation  being  authorized  to  purchase  and  hold  land,  and 
appellant  as  owner  having  sufficient  capacity  to  convey,  title  vested  in 
the  corporation  by  delivery  of  the  deed,  and  the  question  whether  the 
corporation  by  purchase  and  use  of  such  lands  cannot  be  raised  by  the 
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appellant,  the  former  owner  Belling  to  the  corporation;  03rien  v. 
Wetherell,  14  Kan.  620,  to  point  that  corporation  may  be  created  in  one 
state  with  power  to  buy,  hold,  and  sell  real  estate  in  another  state; 
Hanson  ▼.  Little  Sisters  of  the  Poor,  79  Md.  440,  32  Atl.  1054,  32  L.R.A. 
298,  to  the  point  that  where  a  corporation  is  restricted  by  its  charter 
as  to  the  amount  of  property  it  may  take  and  hold,  and  it  violates  the 
restriction  it  has  committed  a  wrong,  not  against  any  particular  in- 
dividual, but  against  the  state,  and  this  wrong  can  be  inquired  into  by 
a  proceeding  on  the  part  of  the  state  only. 

Cited  in  reference  notes  in  94  Am.  Dec.  382,  to  point  that  where 
the  corporation  has  purchased  or  is  holding  more  land  than  it  is  au- 
thorized to  acquire  or  hold,  it  still  has  the  right  to  hold  it  against 
all  others  except  the  state;  94  Am.  Dee.  383,  a  corporation  chartered  in 
one  state  may  acquire  and  hold  lands  in  another  state;  24  L.R.A.  330, 
until  office  found,  the  title  of  a  foreign  corporation  to  real  property  can- 
not be  questioned  on  the  ground  that  it  has  no  right  to  own  real 
property;  24  L.R.A.  327,  corporation  organized  in  California  and  re- 
stricted as  to  the  amount  of  land  it  could  lawfully  hold,  might  in 
Ne%'ada  hold  all  the  land  permitted  by  the  Nevada  statutes,  even  though 
that  amount  exceeded  the  amount  fixed  in  California;  and  that  no 
individtml  could  be  protected  in  trespassing  on  any  part  of  the  land  of 
such  company,  even  if  the  holding  exceeded  the  amount  the  corporation 
could  lawfully  hold;  32  L.R.A.  295,  individuals  will  not  be  protected 
in  trespassing  upon  land  which  a  corporation  holds  in  excess  of  its 
eharter  power. 

3  Nev.  304-399.    WINTERS  t.  HELM. 

ated  in  Lake  Bigler  Road  Co.  ▼.  Bedford,  3  Nev.  402,  in  reciting 
allegations  in  petition  on  case  on  trial;  and  on  p.  No.  3,  in  holding  that 
plaintiffs,  on  their  own  showing,  must  be  restored  to  possession  under 
•order  in  principal  case. 

3  Nev.  309-404.    LAKE  BIGLER  ROAD  CO.  t.  BEDFORD. 

Quieting  title  —  Who  may  maintain  action  for.  —  Approved  in  Leh- 
man V.  Shook,  69  Ala.  496,  on  point  that  an  action  in  equity  to  remove 
«loud  from  title  cannot  be  maintained  except  by  a  party  in  possession; 
cited  arguendo  in  Eastman  v.  Thayer,  60  N.  H.  413,  waiving  question, 
holding  tax-deed  in  question  did  not  constitute  a  cloud  on  title  which 
ought  to  be  removed. 

Cited  in  reference  note  in  12  L.R.A.(N.8.)  71,  to  point  that  an  ac- 
tion to  remove  cloud  on  title  possession  is  necessary  to  the  maintain* 
ance  of  the  action. 

3  Her.  404-400.    SHECKLES  t.  SHECKLE8. 
No  citation. 
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3  Ner.  40&-485.    STATE  ▼.  MILLAIN. 

State  V.  Millain,  3  Nev.  478,  same  case  upon  petition  for  a  re- 
hearing. 

Change  of  venue.  —  Cited  in  State  v.  Lawry,  4  Nev.  166,  in  holding 
that  the  mere  fact  that  a  criminal  charge  has  been  pending  for  a  long 
time  and  been  generally  talked  about  and  discussed  throughout  the 
county,  and  that  a  number  of  rich  and  influential  persons  in  the  county 
have  interested  themselves  in  procuring  a  conviction,  does  not  sufficiently 
Hhow  that  a  fair  and  impartial  trial  cannot  be  had;  State  v.  McLane, 
15  Nev.  372,  in  upholding  ruling  of  lower  court  denying  a  motion  for 
change  of  venue;  State  v.  Dwyer,  29  Nev.  425,  91  Pac  305,  in  discussing 
change  of  venue;  State  v.  Dwyer,  29  Nev.  427,  91  Fac.  305,  to  point  that 
whether  fair  and  impartial  jury  can  be  obtained  in  criminal  case  de- 
pends largely  upon  witnesses,  discussing  procedure  in  application  for 
change  of  venue;  State  v.  Dwyer,  29  Nev.  426,  91  Pac.  305,  to  point  as  to 
strength  of  case  made  on  application  for  change  of  venue. 

Procedure.  —  Cited  in  State  v.  Gray,  19  Nev.  215,  8  Pac.  457,  in 

holding  that  it  is  proper  for  a  trial  judge  to  overrule  a  motion  for  a 
change  of  venue,  on  the  ground  that  there  exists  in  the  community 
such  a  prejudice  that  the  accused  cannot  obtain  an  impartial  trial  until 
it  can  be  shown  by  an  examination  of  sufficient  number  of  jurors  that 
a  fair  and  impartial  jury  cannot  be  obtained. 

Indictment  —  Sufficiency,  as  to  form.  —  Approved  in  State  v.  Ander- 
son, 4  Ner.  273,  on  the  point  that  the  short  form  of  indictment  is  suffi- 
cient if  it  contains  all  the  statutory  requirements,  and  that  it  is  not 
necessary  that  it  should  contain  all  the  old  common-law  averments; 
cited  in  State  v.  Buralli,  27  Nev.  49,  71  Pac.  534,  holding  sufficient  an 
indictment  in  the  title,  preamble  and  indorsement  the  county  was 
designated  as  ''Lyon  County,"  and  in  the  charging  part  the  defendant 
was  accused  by  the  grand  jury  of  the  "county  of  Lyon,"  and  the  offense 
alleged  to  have  been  committed  at  the  town  of  Dayton,  in  the  "county 
of  Lyon;"  the  ancient  rules  relative  to  the  strictness  to  be  observed  in 
the  language  of  indictment  have  been  superceded  by  the  wise  and 
liberal  provision  of  the  Code. 

.  Cited  in  reference  notes  in  87  Am.  Dec.  101,  to  point  that  under 
statutory  provision  and  common  law  form  of  indictment  is  abolished, 
and  it  need  only  state  such  facts  as  statute  requires;  21  L.RA.(N.S.) 
16,  indictment  in  the  common-law  form  charging  the  offense  to  have 
been  committed  feloniously,  wilfully  and  with  malice  aforethought,  is 
sufficient  to  sustain  a  conviction  of  murder  in  the  first  degree. 

Sufficiency,  to  support  murder  in  first  degree.  —  Cited  in  State 

V.  Wong  Fun,  22  Nev.  340,  40  Pac.  96,  to  the  point  that  under  the  stat- 
ute, dividing  murder  into  two  degrees,  and  the  one  providing  the  form 
of  indictment,  an  indictment  which  does  not  charge  that  the  killing  was 
done  with  premeditation  and  deliberation,  is  sufficient  to  support  a 
verdict  of  murder  in  the  first  degree;  State  v.  Sly,  11  Ida.  116,  80  Pkc 
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1127,  holding  an  indictment  which  charged  that  the  accused  did  "kill 
and  murder"  a  named  person  is  sufficient  to  charge  the  accused  with 
murder,  without  alleging  that  the  person  killed  died  within  a  year  and 
a  day. 

Instruction  to  jury  —  Opinion  on  facts.  —  Dissenting  opinion  of  Lewis, 
•1.,  approved  and  followed  in  State  v.  Ah  Tong,  7  Nev.  152,  on  point 
that  a  judge  in  a  criminal  case  has  no  right  to  intimate  an  opinion 
upon  the  facts,  either  directly  or  by  immendo;  and  the  effect  of  such  an 
opinion  expressed  or  indicated  cannot  be  obviated  by  announcing  the 
jury's  independence  of  him  in  all  matters  of  fact ;  cited  in  State  v.  War- 
ren, 18  Nev.  466,  5  Pac.  138,  holding  that  in  a  prosecution  for  murder 
where  the  defendant  relies  upon  a  justification,  and  evidence  tending  to 
establish  such  defense  is  given,  it  is  error  for  the  trial  judge,  in  re- 
fusing to  give  certain  instructions  concerning  the  law  of  self-defense, 
to  remark  to  counsel,  in  the  presence  of  the  jury,  that  he  did  not  give 
the  instruction  for  the  reason  that  he  did  not  "remember  any  testimony 
given  in  this  case  tending  to  show  that  the  deceased  ever  made  an 
assault  OB  the  defendant  or  that  there  was  any  attempted  assault  made 
by  deceased  at  the  time  of  the  killing;  but  the  jurors  are  the  exclusive 
judges  of  the  facts  in  the  case." 

As  to  reasonable  dovbt.  —  Overruled  in  State  v.  Rover,  11  Nev. 

345,  wherein  it  is  held  to  be  error  for  the  court,  when  defining  reason- 
able doubt,  to  say  that  "by  reasonable  doubt  it  ordinarily  meant  such  a 
<ine  as  would  govern  or  control  you  in  your  business  transactions  or 
usual  pursuits  of  life;"  and  cited  on  p.  848,  and  having  referred  to  Jane 
V.  Commonwealth,  2  Met.  (Ky.)  33,  which  case  reversed  for  improper 
instruction  on  reascmable  doubt;  and  on  p.  350,  where  it  is  remarked 
the  decision  in  the  principal  case,  as  reasonable  doubt,  "is,  in  our 
judgment,  radically  wrong.  It  will  not  stand  the  test  of  reason,  is  not 
supported  by  the  authorities,  and  hereby  overruled;"  and  in  Anderson 
V.  State,  41  Wis.  435,  as  overruled  on  above  point  in  State  v.  Rover, 
supra. 

CHted  in  reference  notes  in  48  Am.  St.  Rep.  570,  to  point  that  it  is 
error  to  instruct  that:  '"By  'reasonable  doubt'  is  ordinarily  meant 
such  a  one  as  would  govern  or  control  you  in  your  business  transactions 
or  usual  pursuits  of  life;"  17  L.R.A.  707,  cited  as  overruled  by  State  v. 
Rover,  11  Nev.  343,  on  the  point  as  to  what  constituted  a  reasonable 
doubt. 

As  to  murder  in  first  degree.  —  Cited  in  State  v.  Wong  Fun,  22 

Nev.  341,  40  Pac.  96,  in  holding  that  a  murder  not  perpetrated  by  means 
of  poison,  lying  in  wait,  or  torture,  nor  in  the  perpetration  of,  or  at- 
tempt to  perpetrate,  arson,  rape,  robbery  or  burglary,  can  only  become 
murder  in  first  degree  by  being  wilful,  deliberate  and  premeditated. 
and  that  an  instruction  which  ignores  these  conditions,  and  informs  the 
jury  that  if  they  find  that  the  defendant  unlawfully  and  with  malice 
afontbou^t  killed  the  deceased,  their  verdict  must  be  murder  in  the 
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first  d^iree,  is  erroneous;  State  v.  WiDUms,  28  Nev.  407,  82  Pac  353, 
to  point  that  instruction  that  under  statute  all  homicides  committed 
in  perpetration  of  robbery  are  murder  in  the  first  degree,  is  correct; 
approved  in  Smith  v.  People,  1  Colo.  146,  in  holding  that  if  the  evidence 
tends  to  prove  a  case  of  manslaughter,  or  if  upon  the  evidence,  there 
is  any  doubt  whatever  as  to  the  grade  of  the  crime,  the  question  of  man- 
slaughter ought  to  be  submitted  to  the  jury;  but  if  the  evidence  tends 
to  prove  murder  if  it  proves  anything,  the  court  may  instruct  the 
jury  the  only  question  before  them  is  whether  defendant  is  guilty  of  the 
crime,  and  that  they  must  find  him  guilty  of  murder  in  first  or  second 
degree  ch*  acquit. 

Cited  in  reference  note  in  21  L11A.(N.S.)  17,  to  the  point  that  the 
jury,  in  a  prosecution  for  murder,  may  properly  be  told  by  the  court 
to  find  the  prisoner  guilty  of  murder  in  the  first  or  second  degree,  or 
acquit  him,  where  there  is  no  testimony  ofi'ered  which,  in  any  degree, 
tends  to  show  any  facts  or  circumstances  which  can  reduce  the  offense 
to  manslaughter. 

Refusal  not  error  when.  —  Followed  in  State  v.  Maher,  25  Nev. 

471,  62  Pac  236,  on  point  that  it  is  not  reversable  error  to  refuse  an 
instruction  which  has  already  been  given  in  terms  as  clear,  full  and 
favorable  as  those  in  which  the  court  is  asked  to  repeat  it;  and  in 
State  V.  Buralli,  27  Nev.  54,  71  Pac.  536,  on  point  that  it  is  proper  for 
the  court  to  refuse  to  give  instructions  if  they  have  been  given  in  sub- 
stance in  the  charge,  and  the  judgment  will  not  be  reversed  for  such 
refusal  when  it  appears  from  the  record  that  the  law  of  the  case  has  been 
laid  down  properly  and  fairly  by  the  trial  judge;  cited  in  State  v. 
Johnny,  29  Nev.  224,  87  Pac.  9,  to  point  that  the  refusal  of  the  court  to 
give  certain  requested  instructions  upon  the  law  of  manslaughter  was 
not  error,  as  there  was  no  evidence  tending  to  reduce  the  offense  to  the 
grade  of  manslaughter;  and  in  Territory  v.  Mc Andrews,  3  Mont.  162, 
to  point  that  instructions  must  be  applicable  to  the  case;  must  not 
contain  abstract  propositions  of  law  outside  of  one  disconnected  with 
the  evidence;  and  that  the  action  of  the  trial  court  in  giving  or  re- 
fusing an  instruction  will  not  be  reviewed  by  appellate  court  unless 
the  evidence,  or  sufficient  of  it,  to  show  their  applicability  is  properly 
embraced  in  the  record  on  appeal. 

Mayhem  —  Death  caused  in  attempting,  murder.  —  Approved  in  State 
V.  Smith,  10  Nev.  118,  on  point  that  an  intention  to  commit  mayhem — 
a  felony — constitutes  legal  malice;  it  shows  an  abandoned  and  malig- 
nant heart,  and  if,  in  carrying  out  such  intention,  death  is  caused,  it 
is  murder  in  the  second  degree,  though  there  was  no  intention  to  kill; 
and  cited  in  Carpenter  v.  People,  31  Colo.  290,  72  Pac.  1074,  holding 
that  in  a  prosecution  for  mayhem,  the  only  question  before  the  jury  was 
as  to  the  specific  act  charged,  and  it  was  proper  for  the  trial  court 
to  refuse  to  charge  an  assault  and  battery. 

Challenge  —  Petit  jury.  — Cited  in  State  t.  Hamilton,  13  Nev.  389. 
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IB  holding  that  on  appeal  the  court  cannot  say  the  trial  court  erred 
in  denying  a  challenge  to  the  panel  of  the  petit  jury,  where  it  does  not 
appear  from  the  bill  of  exceptions  that  the  challenge  was  in  writing, 
not  that  it  was  taken  before  a  juror  was  sworn;  Brady  ▼.  Territory, 
7  Aris.  19,  60  Pac.  700;  and  Philps  v.  People,  6  Hun  (N.  Y.)  422»  to 
pcnnt  that  a  juror,  stating  he  has  formed  an  opinion  as  to  the  merits 
of  the  case,  which  it  would  bake  evidence  to  remove,  is  nevertheless 
competent  if  it  appears  that  he  can  decide  the  case  impartially,  with* 
out  reference  to  what  he  has  heard  or  the  opinion  which  he  has  formed. 

Grand  jury.  — Cited  in  Territory  v.  Hart,  7  Mont.  49,  14  Pac.  770, 

disenssing  the  right  to  challenge  individual  grand  jurors  for  bias,  de- 
claring the  objection  should  be  restricted  to  plea  in  abatement. 

Cited  in  reference  note  in  28  L.RJI.  201,  to  the  point  that  if  a 
prosecuting  witness  merely  appeared  in  response  to  a  subpoena,  he 
was  not  disqualified,  although  Nev.  Stat.  1866,  p.  49,  provided  chal- 
lenge if  a  grand  juror  was  a  prosecutor. 

Contempt.  — Cited  in  In  re  Breen,  30  Nev.  174,  93  Pac.  999,  in  pro- 
ceedings to  punish  for  contempt  of  court. 

Verdict  — Setting  aside.  — Cited  in  Territory  v.  Stone,  2  Dak.  171, 
4  N.  W.  706,  discussing  without  deciding  whether  a  verdict  will  be 
disturbed  upon  an  exception  that  it  is  not  sustained  by  evidence,  or  is 
contrary  to  the  evidence,  where  there  is  any  evidence  to  support  It. 

Murder  —  Deliberation,  premeditation  and  malice.  —  Cited  in  Leighton 
V.  People,  10  Abb.  N.  C.  (N.  Y.)  269,  to  point  that  where  accused  hus 
had  the  time  to  think  and  reflect  upon  the  execution  of  criminal  in- 
tent to  take  life,  and  such  thought  or  reflection  has  taken  place,  it  will 
be  sufficient  to  constitute  deliberation  within  the  meaning  of  the 
statute,  although  no  appreciable  period  of  time  intervened;  State  v. 
Ellsworth,  30  Or.  156,  47  Pac.  202,  to  point  that  in  case  of  homicide 
committed  by  administering  poison  the  act  carries  with  it  conclusive 
evidence  from  which  the  jury  would  have  no  option  but  to  find  the 
person  administering  the  substance  guilty  of  murder  in  first  de^ee; 
Hogan  V.  State,  30  Wis.  440,  11  Am.  Rep.  575,  to  point  that  the  rule 
that  to  support  a  conviction  of  murder  in  the  first  degree,  the  in- 
dictment must  charge  that  it  was  committed  with  premeditated  design 
to  eflTeet  the  death  of  the  person  killed,  of  some  human  being,  does  not 
obtain  in  Nevada  and  elsewhere,  but  that  an  allegation  that  the  crime 
was  committed  with  malice  aforethought  is  sufficient. 

Cited  in  reference  notes  in  18  Am.  Dec.  781,  to  point  that  deliberation 
and  premeditation  as  used  in  statute  implies  something  more  than  the 
''malice  aforethought"  of  the  common  law,  for  that  was  not  necessarily 
a  "deliberate  and  calculating  malice;"  18  Am.  Dec.  783,  deliberation  and 
premeditation  for  a  moment,  as  well  as  for  a  week  or  a  year,  will  ren- 
der an  intentional  killing  murder  in  the  first  degree;  18  Am.  Dec.  784, 
in  order  to  make  the  killing  murder  in  the  first  degree,  deliberation  and 
premeditation  must  be  proved;  they  will  not  be  inferred  from  the  kill- 
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ing;  63  L.RJk.  401,  while  possession  of  property  stolen  from  a  person 
Icilied,  or  some  portion  of  it  by  the  accused  at  a  time  subsequent  to 
the  alleged  murder  at  a  recent  date,  affords  some  evidence  of  guilt 
on  the  part  of  the  possessor,  the  presumption  is  not  condusivey  but 
disputable  and  to  be  dealt  with  by  the  jury  as  a  mere  inference  of  fact, 
its  value  depending  upon  whether  it  stands  alone  or  is  connected  with 
other  circumstances,  and  an  instruction  in  a  prosecution  for  the  homicide, 
as  to  the  effect  of  such  possession  in  evidence,  is  properly  refused,  when 
asked  without  the  necessary  or  proper  qualifications. 

Appearance  before  grand  jury — Inference.  —  Cited  in  Lawrence  v. 
Commonwealth,  86  Va.  678,  10  S.  E.  842,  as  to  right  of  any  person  to 
prefer  an  accusation  against  a  person  whom  he  suspects  to  be  guilty 
of  crime,  and  holding  insufficient  a  plea  to  an  indictment  setting  forth 
that  a  third  person  not  the  state's  attorney  or  an  officer  of  the  court, 
was  sent  before  the  grand  jury,  during  its  deliberations  and  that  he 
asserted  in  the  examination  of  "other  witnesses,"  holding  the  inference 
deducible  from  the  plea  to  be  that  he  was  a  witness. 

"Consent"  syvLonymom  with  ''assent"  —  Homestead  law.  — Cited  in 
Bartle  v.  Bartle,  132  Wis.  398,  112  N.  W.  473,  declaring  that  the  word 
"consent"  is  sometimes  treated  as  synonymous  with  "assent,"  ^'aoqui- 
escence,"  and  "concurrence,"  and  holding  the  word  "express  or  implied" 
consent,  in  homestead  law  (Wis.  Stat.  1901,  p.  365,  269)  was  for  the 
purpose  of  obviating  necessity  of  proof  of  consent  directly  given  either 
viva  vace  or  in  writing. 

Orders  appealed  from  —  Authentication.  —  Cited  in  McKinney  v. 
State,  3  Wyo.  723,  30  Pac.  294,  16  LJCJL  712,  holding  that  orders  of 
the  trial  court  dismissing  the  regular  panel  of  petit  jurors  and  sum- 
moning a  new  panel  of  jurors  on  an  open  venirie  cannot  be  sufficiently 
authenticated  by  a  party  to  the  suit;  the  formal  entries  should  be  cer- 
tified by  the  clerk,  and  if  they  are  not  sufficiently  full  and  explicit  the 
facts  should  have  been  exemplified  in  the  bill  of  exceptions  certified  by 
the  judge  or  court. 

3  Nev.  485-498.     O'NEALE  v.  CLEVELAND. 

Stipulations  —  Construction.  —  Cited  in  Walsh  v.  Wallace,  26  Nev. 
321,  67  Pac.  915,  to  point  that  stipulations  should  receive  a  fair  and 
liberal  construction,  in  harmony  with  the  apparent  intention  of  the 
parties  and  the  spirit  of  justice  and  in  furtherance  of  a  fair  trial  upon 
the  merits,  rather  than  a  narrow  and  technical  one,  calculated  to  defeat 
the  purposes  of  their  execution;  and  in  case  of  doubt,  favorable  to  the 
person  in  whose  favor  made. 

3  Nev.  498-506.     HORTON  v.  RUHLING. 

Complaint  —  Failure  to  state  cause  of  action,  procednxe; — Cited  in 
Weir  V.  Washoe  Hardware,  etc.,  Co.  104  Pac.  (Nev.)  20,  to  point  that 
where  complaint  fails  to  take  cause  of  action,  on  trial  in  the  court 
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below,  eue  should  either  be  diamissed  or  plaintiff  gireii  aH  opportimity 
to  amend  pleading. 

3  Ner.  507-631.    LOBDELL  r.  HALL. 

Lobdell  Y.  Hall,  3  Nev.  522,  same  case  upon  petition  for  rehearing. 

Record — Correction  lifter  term.  — Cited  in  Clark  v.  Strouse,  11  Nev. 
79,  to  point  that  record  can  not  be  amended  after  the  expiration  of  the 
term,  except  upon  proceedings  instituted  for  that  purpose  prior  to  the 
expiration  of  the  term;  cited  as  not  in  conflict  in  Bums  v.  Rodefer,  15 
Nev.  62,  holding  that  a  bill  of  exceptions,  in  order  to  be  available  on  a 
motion  for  a  new  trial,  or  on  appeal  from  the  judgment,  in  a  civil 
ease,  must  be  reduced  to  writing  and  settled  by  the  judge  at  or  before 
the  eondusion  of  the  trial;  that  it  cannot  be  reduced  to  writing  and 
settled  after  adjournment  of  the  term,  if  there  is  no  order  of  court 
made  at  such  term  extending  the  time  therefor. 

Instruction  —  Review  of  on  appeaL —>  Cited  in  Mclnnis  T.  McGurn, 
24  Nev.  373,  55  Pac.  305,  to  point  that  on  instruction  cannot  be  reviewed 
on  appeal  where  the  record  fails  to  disclose  any  objection  made,  or 
exception  taken,  thereto;  Tonopah  Lumber  06.  v.  Riley,  30  Nev.  321, 
1>5  Pac  1004,  to  point  that  to  entitle  party  to  review  of  an  instruction, 
particular  error  in  instruction  complained  of  must  be  pointed  out  in 
exception;  Qisby  v.  Mobile  ft  O.  R.  Co.  78  Miss.  949,  29  So.  917,  to 
point  that  an  appellant  cannot  complain  of  an  erroneous  instruction 
asked  for  by  him;  State  v.  Jones,  32  Mont.  453,  80  Pac.  1099,  holding 
that  when  conflicting  instructions  are  given,  one  of  which  correctly 
states  the  law  and  the  other  one  is  erroneous  but  in  favor  of  appellant, 
he  cannot  be  heard  to  complain  of  such  erroneous  instruction. 

Cited  in  reference  notes  in  99  Am.  Dec.  133,  to  point  that  error  in 
omitting  to  give  instructions,  or  in  giving  or  refusing  them,  unless  ex- 
cepted to,  is  not  available  on  error  or  appeal  to  the  complaining  party, 
and  will  not  be  noticed  in  the  appellate  court;  99  Am.  Dec.  134,  action 
of  the  court  below  in  omitting  instructions,  or  in  granting  or  refusing 
them,  will,  in  an  appellate  court,  be  presumed  correct,  unless  the  error 
objected  to  appears  on  record,  and  enough  of  the  evidence  is  stated  to 
support  the  objection. 

Alien  —  Appropriation  of  water  by,  who  may  question.  —  Cited  in 
Santa  Paula  Water  Works  v.  Peralta,  113  Cal.  44,  45  Pac.  170,  to  point 
that  appropriation  of  water  by  an  alien  is  valid  as  to  all  persons  ex- 
cept the  government,  and  that  until  "office  found,"  private  individuals 
cannot  treat  his  appropriation  as  void  of  effect,  or  the  water  itself  still 
open  to  another  taker;  Union  Mill  &  M.  Co.  v.  Dangbcrg,  81  Fed.  103, 
to  point  that  the  right  to  the  enjoyment  of  a  dam,  and  to  have  water 
flow  through  a  ditch,  is  an  interest  in  land  which  can  pass  only  by 
lease  or  by  deed  in  writing;  Salina  Creek  Irr.  Co.  v.  Salina,  etc.,  Co.  7 
Utah,  460,  27  Pac.  579,  holding  that  a  verbal  sale  of  right  to  receive  and 
i*DJov  appropriated  waters  is  insufiicient  to  transfer  the  -  interest ;  ap- 
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proved  in  Whirlwind  ▼.  Von  der  Ahe,  67  Mb.  App.  630,  holding  that  a 
tribal  Indian,  when  off  of  his  reservation,  may  appeal  to  the  courts  to 
protect  his  interests  and  rights  under  a  contract  entered  into  in  the 
state;  13  LJK.A.  542,  an  Indian  may  maintain  an  action  in  a  state 
court  to  enforce  his  right  to  the  enjoyment  of  property,  real  or  personal; 
30  L.R^.  675,  an  Indian  may  gain  title  to  water  by  appropriation. 

Cited  in  reference  notes  in  90  Am.  Dec.  542,  to  point  that  principal 
case  affirms  on  all  points  decided  in  2  Nev.  274. 

Cited  in  reference  note  in  8  Eng.  Rul.  Cas.  652. 

3  Nev.  531-538,  93  Am.  Dec  419.    DALL  v.  CONFIDBNCE  SILVER 
MIN.  CO. 

Partition  —  Equity  protects  rights  of  parties.  —  Cited  in  Jameson  v. 
Hayward,  106  Cal.  688,  39  Pac.  1080,  46  Am.  St.  Rep.  268,  to  point  that 
courts  of  equity  assume  almost  exclusive  jurisdiction  in  partition  cases, 
and  in  disposing  of  such  cases  the  equities  of  the  respective  parties 
growing  out  of  the  ownership  of  the  property,  as  tenants  in  common  or 
otherwise,  will  be  fully  protected  and  will  permit  or  prevent  a  merger  of 
a  life  estate  or  an  estate  for  years  and  a  reversionary  interest  in  the 
same  individual,  his  best  interests  require. 

Cited  in  reference  notes  in  25  Am.  St.  Rep.  840,  to  point  that  where 
the  property  is  not  susceptible  of  division,  or  a  division  would  be 
manifestly  injurious  to  the  interest  of  the  co-tenants,  the  court  should 
decree  a  sale  of  the  whole  property;  in  85  Am.  St.  Rep.  187,  compensa- 
tion cannot  be  allowed  in  a  partition  suit  for  the  cost  of  improvements 
on  adjoining  property,  which  incidentally  enhance  the  value  of  the  com- 
mon property ;  91  Am.  St.  Rep.  886,  right  of  cotenants  in  property  to  a 
partition  of  the  same  is  ordinarily  regarded  as  a  matter  of  absolute 
right,  unaffected  by  the  difficulty  and  hardship  of  making  the  partition 
in  the  particular  case;  91  Am.  St.  Rep.  888,  a  cotenant  is  not,  on  parti- 
tion of  the  common  premises,  entitled  to  an  allowance  for  improvements 
made  on  an  adjoining  claim  owned  by  himself  alone.  Whatever  beneflt» 
in  increased  value  accrued  to  the  common  property  were  purely  inci- 
dental. 

Of  possessory  right  of  mining  claim.  —  Cited  in  Aspen  Mining,  etc., 

Co.  V.  Rucker,  28  Fed.  222,  holding  that  partition  may  be  had  of  a  min- 
ing claim  although  the  legal  title  had  not  yet  passed  from  the  general 
government. 

Cited  in  reference  note  in  91  Am.  St.  Rep.  887,  to  point  that  in  parti- 
tion of  mining  property  the  provisions  of  the  statute  must  be  followed, 
and  it  must,  therefore,  appear,  in  order  to  warrant  a  sale,  that  partition 
of  the  premises  would  result  in  great  prejudice. 

3  Nev.  539-547.    HOWARD  ▼.  WINTERS. 

Verdict  —  setting  aside  as  unsupported,  statement  —  Followed  in 
Sherwood  v.  Sissa,  5  Nev.  363,  on  point  that  a  verdict  wiU  not  be  set 
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aside  as  being  unsupported  by  the  evidence  where  the  statement  does 
not  affirmatively  show  that  it  embodies  all  the  material  evidence  bear- 
ing upon  the  facts  found  in  the  verdict. 

New  trial  for  newly  discovered  evidence  —  showing.  —  Followed  in 
Pinschowers  v.  Hanks,  18  Nev.  107,  1  Fac.  458,  to  point  that  where 
a  new  trial  is  sought  because  of  newly  discovered  evidence,  it  should 
most  certainly  be  shown  by  the  party  making  the  application  that  his 
failure  to  produce  such  evidence  at  the  first  trial  was  not  the  result 
of  any  negligence  on  his  part  and  of  that  fact  the  court  should  be  per- 
fectly satisfied;  State  v.  Cook,  13  Idaho,  52,  88  Pac.  242,  on  the  point 
that  in  order  to  entitle  a  party  to  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  it  is  encumbent  on  him  to  show  that  the  failure  to 
produce  the  evidence  at  the  first  trial  was  not  the  result  of  negligence 
on  his  part;  that  where  witnesses  are  known  to  be  absent,  and  the  party 
makes  no  application  for  a  continuance,  he  goes  to  trial  at  his  peril  and 
cannot  afterwards  complain. 

3  Nev.  548-^57.    KEYS  ▼.  6SANNIS. 

Jurisdictional  facts  —  statement.  —  Baker  v.  Healey,  1  Alaska,  46,  to 
point  that  where  statute  specifies  what  shall  be  a  sufficient  substitute 
for  lengthy  statement  of  jurisdictional  facts,  must  be  strictly  followed. 

Sheriff  —  Justifying  levy  of  attachment  —  Cited  in  Buddee  v.  Sprang- 
ler,  12  Colo.  221,  20  Pac  762,  to  point  that  in  order  to  maintain  action 
sheriff  seizing  property  under  writ  of  attachment  plaintiff  must  show 
himself  to  be  in  the  actual  and  bona  fide  possession  of  the  property 
at  the  time  it  was  taken;  if  sale  by  debtor  to  plaintiff  was  merely 
colorable,  and  the  property  remained  in  the  debtor,  the  writ  alone  if 
regular  on  its  face,  and  emanating  from  a  tribunal  having  jurisdiction 
of  the  subject-matter,  would  be  full  protection  to  the  officer;  Ford  v. 
McMaster,  6  Mont.  241, 11  Pac.  670,  an  officer  justifying  seizure  of  prop- 
erty by  attacking  a  sale  as  fraudulent,  must  produce  the  writ  under 
which  he  was  acting,  together  with  the  judgment  under  which  it  was 
issued;  Harmon  v.  Comstock  Horse,  etc.,  Co.  9  Mont.  248,  23  Pac.  471, 
where  the  judgment  is  by  a  sourt  of  inferior  jurisdiction  it  must  be 
shown  to  have  been  "duly  given  and  made"  allegation  that  it  was 
"duly  rendered"  is  not  sufficient;  the  statutory  requirement  in  this 
regard  must  be  strictly  pursued. 

Cited  in  reference  notes  in  23  Am.  Dec.  299,  to  point  the  Carlton  v. 
King,  1  Stew.  A  P.  (Ala.)  472,  holding  that  the  plaintiff  in  execution, 
upon  producing  the  writ,  has  laid  sufficient  foundation  to  allow  of  bis 
introducing  evidence  to  show  that  the  conveyance  by  which  a  stranger 
thereto  claims  title  to  the  property  levied  upon  is  fraudulent  and  void 
as  to  creditors.  This  is  opposed  to  the  doctrine  of  the  principal  case, 
and  to  the  current  of  authority;  27  Am.  Dee.  148,  statutory  provisions, 
the  allegation  that  a  judgment  of  an  inferior  court  was  "duly  given 
or  made"  is  equivalent  to,  and  is  a  substitute  for  the  averments  of 
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jurisdictional  facts  required  at  common  law,  and  dispenses  with  the 
necessity  for  any  such  averments;  95  Am.  St.  Rep.  123,  in  a  case  where 
an  officer  seized  goods  ostensibly  belonging  to  another  person,  but  in 
reality  transferred  by  the  judgment  debtor  in  fraud  of  creditor,  the 
fact  that  the  officer  acted  under  process  regular  on  its  face  is  not 
enough  to  protect  him,  but  he  must  show  the  relation  of  debtor  and 
creditor  between  the  parties;  in  the  case  of  an  attachment  he  must 
show  a  debt,  in  the  case  of  an  execution,  a  judgment;  and  he  must  go 
back  of  the  process  and  show  that  the  preliminary  steps  were  regular 
if  he  wishes  to  set  up  fraud. 

3  Key.  557-666.    PERKINS  ▼.  BARNES. 

Replevin  and  trover  —  Demand.  —  Cited  in  Whitman,  etc.,  Min.  Co.  v. 
Tritle,  4  Nev.  498,  to  point  that  in  actions  for  the  recovery  of  personal 
property  the  plaintiff  makes  out  his  case  when  he  shows  the  title  or 
right  of  possession  in  himself  and  an  imlawful  detention  by  the  de- 
fendant; a  demand  is  never  necessary  in  such  cases,  except  for  the 
purpose  of  showing  the  detention  to  be  wrongful,  and  when  that  fact 
can  be  proved  in  any  other  way,  no  demand  need  be  shown;  Ward  v. 
Carson  River,  etc.,  Co.  13  Nev.  62,  to  point  that  no  demand  is  necessary 
to  sustain  an  action  in  trover,  or  in  replevin;  First  National  Bank  v. 
Kickbush,  78  Wis.  223,  47  N.  W.  268,  to  point  that  where  the  defendant 
claims  the  property  as  his  own,  denies  the  claim  of  the  plaintiff,  and 
has  converted  the  property  to  his  own  use,  a  demand  is  not  necessary. 

Trover  and  conversion  —  Distinguished  from  claims  and  delivery. — 
Distinguished  in  cone.  op.  of  Johnson,  J.,  in  Whitman,  etc.,  Min.  Co.  v. 
Tritle,  4  Nev.  504,  in  holding  case  within  rule  as  to  actual  conversion, 
and  declining  to  discuss  question  as  to  necessity  for  demand  in  action 
of  claim  and  delivery. 

General  denial  —  New  matter.  —  Cited  in  reference  note  in  70  Am. 
Dec.  698,  to  point  that  general  denial  only  puts  in  issue  the  allegations 
in  the  conplaint;  new  matter  must  be  specially  pleaded. 

3  Nev.  566-675.  STATE  EX  REL.  NOURSE  ▼.  CLARKE. 

Office  — "Eligible"  to,  construction.  —  Cited  in  State  v.  Clark,  21  Nev. 
338,  31  Pac.  547,  37  Am.  St.  Rep.  517,  18  L.R.A.  315,  in  holding  that 
the  constitutional  provision  (Nev.  Const,  art.  IV.,  §  9)  that:  "No  person 
holding  any  lucrative  office  under  the  government  of  the  United  States 
or  any  other  power,  shall  be  eligible  to  any  civil  office  of  profit  under 
this  state,"  includes  appointive  as  well  as  elective  offices;  Wolff  v. 
Prosser,  73  Cal.  233,  14  Pac.  854,  to  point  that  Federal  officer  cannot 
hold  state  office  under  the  constitution;  State  v.  Fowler,  66  Conn.  299; 
(33  Atl.  1005),  as  a  contra  case  to  the  rule  when  the  disability  con- 
cerns the  holding  of  the  office  merely,  it  is  not  a  disability  to  be  elected; 
it  is  sufficient  if  the  disability  be  removed  before  the  holding  begins; 
commented  on  and  disapproved  in  Smith  v.  Moore,  90  Ind.  301,  holding 
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'^eHgible"  as  "going  only  to  the  holding  of  the  oi&oe/'  and  not  to  mean 
''incapable  of  being  chosen;"  cited  in  Foltz  ▼.  Kerlin,  105  Ind.  224, 
4  N.  E.  440,  65  Am.  Rep.  197,  to  point  that  one  who  holda  a  Fed- 
eml  office  to  which  compensation  ia  attached  cannot  hold  a  lucra- 
tire  office  under  statute  of  state;  State  ▼.  Popejoy,  165  Ind.  .180  (74 
N.  E.  996),  to  point  that  where  resignation  of  officer  has  been  ten- 
dered to  take  effect  immediately  and  such  resignation  has  been  accepted, 
a  vacancy  is  thereby  created;  State  v.  Van  Beek,  87  Iowa,  587,  54  N.  W. 
531,  19  L^^.  627,  to  point  that  under  this  constitutional  provision, 
there  was  a  want  of  legal  capacity  to  be  chosen  or  appointed  to,  as 
well  as  a  want  of  legal  capacity  to  hold,  the  office;  cited  in  dis.  op. 
of  Allen,  J.,  in  Re  Gunn,  50  Kan.  268,  32  Pae.  968,  19  L.R.A.  656,  to 
point  that  prohibition  applies  to  status  of  individual  at  time  he  is  to 
hold  office,  and  not  at  time  he  is  to  be  elected,  while  the  provision  with 
reference  to  members  of  legislature  applies  to  capacity  to  be  chosen, 
and  has  reference  to  time  the  choice  is  made;  cited  in  State  v.  PJymell, 
46  Kan.  297,  26  Pac.  480,  in  discussing,  but  not  deciding,  whether 
defendant  was  ineligible  to  be  elected  to  the  office  of  county  commis* 
sioner  while  holding  the  office  of  county  clerk;  disapproved  in  Demaree 
T.  Scates,  60  Kan.  282,  32  Pac.  1126,  34  Am.  St.  Rep.  117,  20  LJLA. 
99,  in  holding^  "eligible"  to  mean  "legally  qualified;''  that  is,  capable 
of  holding  office;  and  on  p.  283  quoting  language  of  Chief  Justice 
Beatty:  "The  etymology  of  the  word,  and  the  meaning  generally  given 
to  it  by  the  best  English  authors,  would  hardly  justify  this  interpreta- 
tion ["capable  of  holding'*] ;  but  the  word,  as  used  in  various  state  con- 
stitutions, seems  to  justify  this  broader  and  more  comprehensive  inter- 
pretation ["capable  of  being  selected"]  but  approved  in  dis.  op.  of  Allen, 
J.;  dted  arguendo  in  Kirkpatrick  ▼.  Brownfield,  97  Ky.  665,  31  S.  W. 
139,  53  Am.  St.  Rep.  422,  29  L.R.A.  706,  in  holding  that  "eligible"  re- 
lates to  the  time  of  holding  the  office  and  not  to  the  time  of  the 
selection;  disspproved  in  State  ex  rel.  Taylor  v.  Sullivan,  46  Minn.  312, 
22  Am.  St.  Rep.  729,  47  N.  W.  803,  11  L.R.A.  274,  in  holding  that 
"eligible"  means  "capable  of  being  elected  to;"  cited  in  State  v.  Moores, 
52  Neb.  786,  73  N.  W.  306,  to  point  that  one  in  default  as  collector  and 
custodian  of  public  money  or  property  is  disqualified  from  being  legally 
elected  to  an  office  of  profit  or  trust  under  the  constitution  or  laws  of 
the  state;  State  t.  Moores,  62  Neb.  798,  73  N.  W.  309,  as  to  the  meaning 
of  the  word  "eligible"  to  office;  People  v.  Purdy,  21  App.  Div.  68,  47  N. 
Y.  Supp.  603,  to  point  that  principal  case  followed  Searcy  v.  Grow,  16 
G^.  118,  on  point  that  person  holding  lucrative  office  under  United  States 
not  eligible  to  civil  office  of  profit  under  state;  cited  arguendo  in  Va- 
cancy in  House  of  Representatives,  14  Pa.  Dist.  833;  and  Mintzer's 
Resignation,  81  Pa.  Co.  Ct.  603,  to  point  that  public  officer  has  right 
to  resign  his  office  at  any  time  at  his  own  pleasure  without  the  assent 
of  the  appointing  power  and  in  the  absence  of  any  statute  to  the  con- 
trary, an  absolute  and  unconditional  resignation  vacates  an  office  from 
the  time  of  resignation  which  ia  the  proper  authoritieit;  Vacancy  in 
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lioiue  of  RepresentatiTeBy  14  Fa.  Dist.  835;  and  Mintzer's  Resignation. 
21  Pa.  Co.  Ct.  606y  to  point  that  unconditional  reBignation  cannot  be 
withdrawn;  SUte  ex  reL  Thompson  t.  McAllister,  38  W.  Va.  513,  18 
S.  E.  780,  24  L.R.A.  353,  in  discussing  without  deciding  proper  construc- 
tion to  be  given  to  eligible,  but  intimating  preference  for  narrower  one. 
Cited  in  reference  notes  in  34  Am.  St.  Rep.  120,  to  point  principal 
ease  is  approved  in  dis.  op.  of  Allen,  J.,  in  Demaree  v.  Scates,  50  Kan. 
275,  32  Pac  1123,  34  Am.  St.  Rep.  113,  in  discussing  eUgibility  to  and 
qualification  for  public  office;  43  Am.  St.  Rep.  408,  ineligibility  created 
by  statute  is  want  of  capacity  to  be  legally  chosen  to,  and  also  want 
of  capacity  to  legally  hold,  the  office;  124  Am.  St.  Rep.  219,.  as  to 
whether  ''eligibility^  must  exist  at  time  of  election  or  of  taking  office. 

Office,  civil  —  Resignation  of.  —  Followed  in  State  v.  Beck,  24  Nev. 
98,  49  Pac.  1036,  on  point  that  a  civil  <^oer  has  the  right  to  resign  his 
office  at  his  own  pleasure  and  will,  and  the  acceptance  or  rejection  of 
Huch  resignation  can  in  no  manner  effect  such  right;  cited  in  State  v. 
Murphy,  30  Nev.  419,  97  Pac.  392,  to  point  that  Chief  Justice  Beaty's 
remark  in  principal  case  to  effect  that  if  resignation  to  take  effect 
on  certain  date  is  afterward  withdrawn  the  party  stays  as  though  he 
liad  never  sent  in  his  resignation,  was  dictum;  distinguished  in  Staid 
V.  Murphy,  30  Kev.  428,  97  Pac.  720,  to  point  that  facts  where  not 
flimilar  and  that  where  resignation  is  tendered  to  take  effect  in  tlie 
future  it  cannot  be  withdrawn;  and  in  State  v.  Murphy,  30  Nev.  429, 
430,  97  Pac.  720,  discussing  resignation  from  public  office  and  with- 
drawal thereof;  cited  in  State  v.  Murphy,  30  Nev.  420,  97  Pac.  393, 
AS  to  right  of  officer  to  resign  office  at  pleasure  and  will  and  refusal  to 
accept  resignation  does  not  effect  right;  State  v.  Fitts,  49  Ala.  403,  to 
point  that  when  public  officer  transmits  an  unconstitutional  resignation 
which  he  intends  shall  reach  the  office  of  authority  entitled  to  receive  it, 
he  resigns;  distinguished  in  Scott  v.  Strobash,  49  Ala.  487,  as  depending 
upon  particular  clauses  of  the  constitution,  and  having  no  bearing  on 
question  under  consideration;  cited  in  State  v.  Clayton,  27  Ran.  445,  41 
Am.  Rep.  418,  to  point  of  absolute  right  of  office  holder  to  resign;  and 
that  resignation  complete  without  acceptance;  Reiter  v.  State,  51  Ohio 
St.  81,  36  N.  E.  945,  23  L.R.A.  684,  to  the  point  that  a  resignation  of 
an  office  takes  effect  at  once  without  acceptance  by  any  one,  the  holding 
of  office  not  being  compulsory,  and  creates  a  vacancy  to  the  extent,  at 
least,  of  giving  jurisdiction  to  appoint  or  elect  a  successor,  unless  other- 
wise provided  by  statute;  State  v.  Chadwick,  10  Ore.  468,  to  point  that 
public  office  may  be  resigned  at  any  time;  cited  arguendo  in  State  v. 
Superior  Court,  46  Wash.  620,  123  Am.  St.  Rep.  948,  91  Pac.  5, 12  L.R.A. 
(N.S.)  1012,  in  holding  that  a  resignation  is  not  complete  until  ac- 
ceptance by  the  appointing  power,  and  that  an  election  to  fill  a  vacancy 
in  the  office  of  municipal  councilman  before  resignation  has  been  ac- 
cepted by  council  confers  no  right  upon  the  person  elected. 

Cited  in  reference  notes  in  36  Am.  St.  Rep.  525  to  point  that  tha 
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resignation  of  public  oi&cer  is  effectual  to  relieve  the  officer  without  it» 
aceeptanoe  by  the  appointing  power,  and  regardless  of  the  fact  as  to 
whether  such  resignation  is  accepted  or  not;  36  Am.  St.  Rep.  527,  when 
an  officer  has  transmitted  his  written  resignation  of  an  office  to,  and  it 
has  been  received  and  accepted  by,  the  officer  or  an  authority  appointed 
by  law  to  receive  it,  he  cannot  withdraw  it  even  with  the  consent  of  the 
appointing  power,  if  it  is  not  so  worded  as  to  take  immediate  effect  as 
there  is  then  a  vacancy  in  the  office  to  be  filled  by  the  proper  author- 
ity; 23  LJLA.  682,  acceptance  of  the  resignation  is  not  necessary  to 
vacate  a  United  States  office;  16  Ii.R.A.(N.S.)  1059,  where  an  uncondi- 
tional resignation  is  forwarded  by  mail,  as  soon  as  the  letter  is  beyond 
the  party's  reach,  a  vacancy  in  the  office  occurs,  so  that  the  resignation 
could  not  be  withdrawn,  even  by  telegraph. 

State  senator  accepting  federal  appointment.  —  Cited  in  State  v. 

tSadler,  25  Nev.  173,  58  Pac.  289,  to  point  that  under  above  clause  of 
constitution  a  state  senator  by  accepting  an  appointment  as  paymaster 
in  the  army,  because  incapable  of  holding  the  office  of  state  senator, 
and  that  such  acceptance  operated  as  a  resignation  of  the  state  office 
and  created  a  vacancy  therein. 

Diction  —  What  constitutes.  ^  Cited  in  State  v.  Brookhart,  113  Iowa, 
257,  84  N.  W.  1066,  as  to  what  constitutes  dictum;  and  in  Brown  v. 
Chicago,  etc,  Ry.  Co.  102  Wis.  154,  78  N.  W.  772,  44  L.R.A.  586,  to 
point  that  nothing  is  obiter,  strictly  so  called,  except  matters  not  with- 
in the  question  presented — mere  statements  or  observations  by  the 
judge  who  is  writing  the  opinion,  the  result  of  turning  aside  for  the 
Cima  to  some  eoUateral  matter  by  way  of  illustratioa. 
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4  Ver.  1S-19.    McMANUS  ▼.  OPHIS  SILVER  Mm.  CO. 

Appeal  —  Suffidency  of  defective  complaint  —  Cited  in  Skyrme  t. 
Occidental  Mill,  etc.,  Co.  8  Nev.  228,  to  point  that  after  issue  has  been 
joined  and  a  decision  rendered  npon  the  merits,  it  is  the  duty  of  ap- 
pellate courts  to  support  the  pleading  by  every  legal  intendment,  if 
there  be  nothing  material  in  the  record  to  prevent  it. 

Work  and  labor  —  Complaint,  sufficiency  of.  —  Followed  in  Victor 
MilL  etc.  Co.  v.  Justice  Court,  etc.  18  Nev.  28,  1  Pac.  834,  to  point  that 
a  complaint  for  work,  labor  and  services  which  alleges  an  indebtedness 
in  a  sum  certain  therefor,  but  omits  to  allege  specifically  the  value 
of  the  same  or  a  promise  to  pay  merely  states  a  conclusion  of  law; 
cited  in  Campbell  v.  Shiland,  14  Colo.  492.  28  Pac.  824,  to  point  that 
count  in  indebitatus  assumpsit,  framed  substantially  as  required  at  com- 
mon law,  is  sufficient  compliance  with  code  mandate  as  to  allegation  of 
fact. 

Rescinded  contract.  —  Cited  in  Ankeny  v.  Clark,  1  Wash.  654,  20  Pac. 
586,  to  point  that  when  contract  is  rescinded,  it  is  abrogated  and  an- 
nulled. 

4  Nev.  20-31.    TUCKER  ▼.  VIRGINIA  CITT. 

Suit  on  insurance  policy —  Substitution  of  proper  parties.  —  Cited  in 
Taylor  v.  Taylor,  110  Iowa,  210,  81  N.  W.  473,  to  point  that  on  suit  on 
policy  of  life  insurance  by  administrator  of  estate  of  person  not  entitled, 
real  parties  in  interest  may  be  substituted  as  plaintiffs,  though  inde- 
pendent suit  by  them  is  barred. 

General  denial  —  Burden  of  proof.  — Cited  in  Cate  v.  Hutchinson,  58 
Neb.  234,  78  N.  W.  500,  to  point  that  general  denial  imposes  burden  of 
establishing  allesations  by  competent  proof;  and  that  services  of  physi- 
cian are  presumed  to  be  valuable  and  law  implies  a  piromise  to  pay 
therefor. 

89 
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Amended  eomplaiat  —  SUtvte  of  ItmitatiaBi.  —  Cited  in  referenee  note 
in  t  LR.A.(XJS.)  291,  to  pcrint  tliat  amendmeiit  to  eompUint  presents  no 
new  or  distinct  esnse  of  action  opening  the  esse  to  the  defense  of  the 
itntote  of  limitations  when  to  a  first  count,  tiased  npon  a  written  eon- 
tract,  it  adds  a  second,  based  npon  an  implied  contract,  and  both  for  the 
same  serriees,  the  rendition  of  which  constitutes  the  cause  of  action. 

4  Her.  31-40.    VISGIH  t.  BRUBAKES. 

Substitution  of  parties.  —  Oted  in  Crary  t.  Kurtz,  132  Iowa,  108,  119 
Am.  St.  Sep.  551,  105  X.  W.  591,  as  to  substitution  of  parties  and  sup- 
plemental pleadings;  Crary  ▼.  Kurtz,  132  Iowa,  110,  119  Am.  St.  Rep. 
552,  105  X.  W.  592,  to  point  that  when  transfer  of  interest  to  substi- 
tuted party  is  admitted,  or  not  disputed,  order  of  substitution  is  to  be 
regarded  as  an  adjudication;  Campbell  ▼.  Irvine,  17  Mont.  478,  43  Pac. 
627,  in  construing  f  22  of  the  Code  of  Civil  Procedure;  Firman  v.  Bate- 
man,  2. Utah,  273;  to  point  that  where  parties  appearing  after  substi- 
tution without  objection  not  being  damaged  by  the  order,  cannot  be 
heard  against  it;  Smith  ▼.  Harrington,  3  Wyo.  505,  27  Pac.  803,  to 
point  that  applicant  for  substitution  must  allege  and  prove  assignment 
in  his  own  name. 

4  Her.  40-44,    97  Am.    Dec.    510.    MEXICAH    MILL    t.    TELLOW 
JACKET  SILVER  MUf.  CO. 

Parties  to  suit  —  Must  be  natural  or  artificial  person.  —  Distinguished 
in  Branson  v.  Industrial  Workers  of  the  World,  30  Nev.  287,  95  Pac. 
358,  on  point  that  case  at  issue,  neither  natural  or  artificial  person  i» 
made  party  plaintiff;  cited  in  Alexander  y.  Knox,  Fed.  Cas.  No.  170,  € 
Sawy.  54;  Allis-Chalmers  Co.  v.  Iron  Motders'  Union,  150  Fed.  185.  to 
point  that  suit  commenced  in  a  name  not  that  of  a  natural  or  artificial 
person  in  existence  is  a  mere  nullity;  Citizens  Bank  v.  Corkings,  9  S. 
Dak.  618,  62  Am.  St.  Rep.  891,  70  k  W.  1060,  to  point  that  no  liti- 
gation can  exist  in  favor  of  or  against  a  defendant  without  a  showing 
that  such  defendant  is  either  a  natural  or  artificial  person;  St.  Paul 
Typothetae  v.  St.  Paul  Bookbinders,  94  Minn.  358,  102  N.  W.  727,  to 
I>oint  that  unincorporated  societies  cannot  maintain  actions  in  an  asso- 
ciation name. 

Suit  in  co-partnership  name.  —  Cited  in  Johnson  Machinery  Co.  v. 
Watson,  57  Mo.  App.  634,  to  point  that  in  the  absence  of  statute  au- 
thorizing it,  a  firm  can  be  sued  in  the  individual  names  of  its  members 
only;  Citizens'  Bank  v.  Corkings,  10  S.  Dak.  101,  72  N.  W.  100,  to  point 
that  suit  in  a  co-partnership  name  without  the  name  of  any  individual 
partner,  there  is  no  plaintiff. 

Cited  in  reference  note  in  56  Am.  Dec.  151,  to  point  that  partners 
cannot  at  common  law  sue  or  be  sued  by  their  partnership  name,  but 
the  names  of  the  individual  must  be  stated. 
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4  HeT.  4S-60.    SOirKT  v.  BUCKLAND. 

Roney  v.  Buckland,  5  Kev.  222,  same  case  upon  subsequent  appeal 
after  a  retrial. 

Witness  —  Executor  as  in  his  action  against  estate.  —  Followed  in 
Estate  of  MiUenovich,  5  Nev.  188,  on  point  that  an  executor  may  be  a 
witness  in  his  own  behalf  in  a  suit  against  the  estate  of  his  decedent. 

Party  as,  against  snrviTing  partner.  —  Followed  in  Crane  ▼.  Gloster, 

13  Nev.  280,  on  point  that  where  surviving  partner  is  sued  upon  a 
contract  for  the  benefit  of  the  firm,  made  by  a  deceased  partner,  the 
plaintiff  is  a  competent  witness  on  his  own  behalf;  a  surviving  partner 
is  not  a  "representative  of  a  deceased  person;"  cited  in  Gage  v.  Phillips, 
21  Nev.  154,  37  Am.  St.  Rep.  494,  26  Pac.  63,  and  above  language  quoted, 
on  p.  156  the  court  say  '^Therefore  the  rule  laid  down  in  Roney  v.  Buck- 
land,  is  a  clear  exposition  of  this  law  as  it  then  existed,  and  re-enacted 
in  1881;"  cited  in  Gage  v.  Phillips,  21  Nev.  154,  37  Am.  St.  Rep.  494, 
26  Pae.  63,  as  to  when  surviving  partner  is  not  competent  witness  in 
action  by  representative  of  deceased  partner  against  partnership;  cited 
arguendo  in  Schwartz  v.  Stock,  26  Nev.  149,  65  Pac.  352,  in  declaring 
"the  legislature  [Laws  1877,  p.  160]  ex  industria  omitted  the  words 
'is  dead,'  which  should  have  followed  the  phrase,  'other  party  to  the 
transaction.'  The  court  [Crane  v.  Gloster,  supra,  this  note]  severely 
criticised  the  section  as  it  then  stood,  and  we  presume,  as  the  result  of 
this  criticism,  the  first  session  of  the  legislature  after  the  decision  wan 
announced,  amended  by  inserting  the  omitted  words;  thereby  making 
the  provisions  of  the  section  substantially  as  it  was  at  the  time  when 
the  case  of  Roney  v.  Buckland  was  before  the  court,  .  .  .  and  sub- 
Rtantiaily  as  the  law  is  at  the  present  time;"  Crane  v.  Gloster,  13  Nev. 
280,  281,  construing  §  379  Civil  Practice  Act  as  to  surviving  partners 
not  being  representative  of  a  deceased  person. 

Statutory  Construction  —  Rule  for.  —  Cited  in  Ex  parte  Siebenhaucr, 

14  Nev.  368,  on  point  that  meaning  of  words  used  in  a  statute  may  be 
sought  by  examining  the  context  and  by  considering  the  reason  or  spirit 
of  the  law  or  the  causes  which  induced  the  legislature  to  enact  it.  The 
entire  subject-matter  and  the  policy  of  the  law  may  also  be  invoked  to 
aid  in  its  interpretation;  and  it  should  always  be  so  construed  as  to 
avoid  absurd  results. 

4  Her.  59-70.    8TAIN1N6ER  v.  ANDREWS. 

Possession  —  Sufficiency  of.  —  Followed  in  Sharon  v.  Davidson,  4  Nev. 
420,  in  holding  that  where  there  is  evidence  tending  to  prove  a  survey, 
a  marking  of  lines  by  blazing  and  felling  trees,  building  a  well  and  other 
houses,  cutting  timber  and  wood,  and  other  acts  of  appropriate  do- 
minion, the  question  whether  the  evidence  is  sufficient  to  establish  plain - 
tiiTs  claim  of  prior  possession  is  for  the  jury,  not  the  court,  to  decide; 
Robinson  v.  Imperial,  etc.,  Min.  Co.  5  Nev.  66,  on  point  that  possession 
to  be  sufficient  must  be  subjection  to  will  and  control  a  pedis  possessio; 
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mere  assertion  of  title,  casual  or  occasional  doing  of  some  act  iipoK  j^Hf 
premises,  or  the  bare  marking  of  boundaries,  have  never  been  held  sufifi- 
cient,  after  the  lapse  of  a  sufficient  time  to  enable  the  claimant  to  make 
such  enclosure  or  improvements  as  may  be  necessary  to  give  him  actual 
possession;  and  cited  on  p.  68  as  to  authorities  referred  to;  approved  in 
Eureka  Mining,  etc.,  Co.  v.  Way,  11  Nev.  176,  on  point  that  acts  neces- 
sary to  constitute  possession  **mu8t  in  a  great  measure  depend  upon  the 
character  of  the  land,  the  locality,  and  the  object  for  which  it  is  taken 
up"  [Sanky  ▼.  Noyes,  1  Nev.  71] ;  and  in  every  case  where  the  plaintiff 
relies  solely  upon  possession,  an  actual  and  continuous  occupation  of 
the  land,  within  such  boundaries,  must  be  shown;  followed  in  Ck)urtney 
y.  Turner,  12  Nev.  354,  on  point  that  actual  possession  of  land  is  the 
purpose  to  enjoy,  united  with  or  manifested  by  such  visible  acts,  im- 
provements and  inclosures  as  will  give  to  the  locator  the  absolute  and 
exclusive  enjoyment  of  it;  cited  in  Rivers  v.  Burbank,  13  Nev.  405,  to 
point  there  are  but  two  methods  of  acquiring  title  sufficient  to  maintain 
ejectment  to  public  lands  not  surveyed  or  brought  into  market  by  the 
general  government,  and  there  are:  First,  by  compliance  with  the  re- 
quirements of  "An  act  prescribing  the  mode  of  maintaining  and  de- 
fending possessory  actions  for  public  lands  in  this  state*'  [Laws  1864-5, 
p.  343],  and.  Second,  by  actual  possession  and  occupation;  lUvers  v. 
Burbank,  13  Nev.  412,  to  point  that  poverty  of  claimant  will  not  excuse 
for  not  being  diligent;  such  a  person  should  not  claim  more  of  the 
unsurveyed  public  domain  than,  within  a  reasonable  time,  he  can  sub- 
ject to  his  dominion;  then  if  he  diligently  pursues  his  work,  the  law 
will  protect  him,  although  if  ejected,  he  may  not  be  able  to  show  he 
has  secured  an  actual  possession;  Stevenson  ▼.  Anderson,  87  Ala.  232, 
6  So.  286,  discussing  possession  efficient  to  ripen  into  title  by  lapse  of 
time;  Silver  Peak  Mines  v.  Valcalda,  79  Fed.  889,  sustaining  instructions 
as  to  what  facts  necessary  to  be  established  in  order  to  entitle  party 
to  recover  solely  upon  actual  possession;  Valcalda  v.  Silver  Peak  Mines, 
86  Fed.  94,  29  G.  C.  A.  591,  to  point  that  one  who  is  in  actual  possession 
of  public  land  may  maintain  ejectment  against  another,  but  his  posses- 
sion must  be  actual,  not  constructive. 

—  Actual  possession.  —  Cited  in  Gordon  ▼.  Ross-Higgins  Go.  162 
Fed.  641,  in  discussing  what  constitutes  "actual  possession;"  Wiseman 
V.  Eastman,  21  Wash.  185,  57  Pae.  405,  to  point  that  "actual  possession" 
means  a  subjection  to  the  will  and  domination  of  the  claimant. 

4  Nev.  71-77.    STATE  ▼.  STANLEY. 

Quarrel —*  Retreat  —  Homicide  murder,  when.  —  Cited  in  State  v. 
Keith,  9  Nev.  20,  to  point  that  if  two  parties  engage  in  quarrel  in  a 
house,  and  one  party  abandon  the  contest  and  pass  out  of  the  house,  and 
the  other  follow  him  out,  and,  without  any  further  provocation,  kill  the 
first  party,  the  party  so  killing  is  guilty  of  murder,  although  the  party 
killed  may  have  been  the  aggressor  in  the  first  instance,  and  an  instruc- 
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tion  to  that  effeet  is  not  erroneousy  in  the  absence  of  anj  disputed  ques- 
tion as  to  whether  the  retreat  was  made  in  good  faith  in  order  to  avoid 
further  struggle,  or  simply  for  the  purpose  of  obtaining  an  undue 
advantage. 

Motion  for  new  trial  —  Proper  practice  on.  — Cited  in  State  t.  Huff, 
11  Nev.  23,  in  correcting  the  misconception  or  uncertainty  as  to  the  prop- 
er practice  on  motion  for  new  trial,  "which  has  arisen  in  past  at  least 
from  expressions  inadvertently  used  by  this  court"  the  misconception 
alluded  to  is  the  notion  that  the  same  preliminary  steps  are  necessary 
in  moving  for  a  new  trial  in  criminal  cases  that  are  prescribed  in  civil 
cases,  and  particularly  that  it  is  necessary  to  prepare  and  settle  a  bill 
of  exceptions  in  order  to  authorize  the  district  judge  to  consider  the 
testimony  which  is  relied  on  in  support  of  it. 

Appeal  —  Presumption  as  to  decision.  —  Cited  in  Libby  v.  Dalton,  9 
Nev.  27,  to  point  that  it  is  unnecessary  in  any  case  for  respondent  to 
make  any  showing  until  the  appellant  has  overcome  the  legal  presump- 
tions in  favor  of  the  correctness  of  the  decision  rendered  against  him, 
whether  a  verdict  of  the  jury  or  an  order  of  the  court. 

4  Nev.  78-«7.    RANKIN  ▼.  NSW  ENGLAND,  ETC.,  MIN.  CO. 

Contract  by  agent -*  Liability  on.  —  Approved  in  Ellis  v.  Central,  etc., 
R.  Co.  5  Nev.  256,  on  ruling  touching  liability  of  corporations  upon 
contracts,  by  agent,  and  case  determined  without  further  discussion  of 
the  principle;  cited  in  Louisville,  etc.,  Ry.  Co.  v.  McVay,  98  Ind.  896, 
49  Am.  Rep.  770,  as  to  when  one  can  be  held  upon  contract  executed 
by  another  as  agent;  Trent  v.  Sherlock,  24  Mout.  266,  61  Pac.  663,  as 
to  showing  authority  of  agent  by  proof  or  consent  or  acquiescence  of 
principle. 

4  Nev.  87-94.    TRENCH  v.  STRONG. 

Rehearing  —  Second  application  for.  — Cited  in  Brandon  v.  West,  29 
Nev.  142,  88  Pac.  141,  to  point  that  after  application  for  rehearing  has 
been  denied  second  application  by  second  party  will  not  be  heard. 

4  Nev.  95-98,  97  Am.  Dec.  513.    VAN  VLEET  v.  OLIN. 

Jury  —  Discretion  of  court  as  to  calling.  —  Followed  in  Lake  v.  Toiler, 
8  Nev.  291,  on  point  that  where  there  is  no  strict  constitutional  right 
the  calling  of  a  jury  is  purely  a  matter  of  discretion  with  the  judge, 
and  not  a  matter  of  right  in  the  parties;  cited  in  Danielson  v.  Gude,  11 
Colo.  96,  17  Pac.  287,  to  point  that  whether  any  question  of  fact,  and 
what  questions  of  fact  should  be  submitted  to  jury,  is  a  matter  in  dis- 
cretion of  court. 

In  chancery  case.  — Cited  in  Duffy  v.  Moran,  12  Nev.  97;  and 

Costello  V.  Scott,  30  Nev.  63,  64,  93  Pac.  3,  4;  and,  to  point  that  in 
such  a  case,  when  there  are  contested  questions  of  fact,  the  chancellor 
may,  and  oftentimes  should,  call  a  jury  to  assist  him  in  arriving  at  a 
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jtut  cODCluiion;  but  the  verdict  is  merelj  advisory,  knd  onl;  to  satisfy 
his  eoDScieDce;  if  he  is  not  satbfied,  he  un  and  should  Adopt  it,  and 
111b  his  findings  aad  decree  Aocordingly;  Smith  v.  Ricbardson,  2  Utah, 
427;  to  point  that  power  of  court  to  disregard  or  modify  findings  jf 
Jury  Id  chancery  proceedings,  is  not  order  of  court  and  rule  is  not 
changed  by  code. 

ated  in  reference  note  in  26  Am.  St.  Bep.  B33,  SI  Am.  St.  Rep.  327, 
to  point  that  calling  a  Jury  in  equity  cases  is  discretionary  with  the 
court,  and  not  a  matter  of  right  in  the  parties;  GT  Am.  St.  Rep.  lo6, 
the  right  to  have  certain  questions  of  fact  passed  upon  by  the  jury 
in  a  civil  action  of  equitable  cognizance  is  a  Toatter  in  the  sound  dis- 
cretion of  the  court. 

Aignment  —  Improper  Ungoase  in.  — Cited  in  Abel  v.  Hitt,  30  Nev. 
105,  93  Pac.  230,  discussing  error  assigned  in  certain  improper  language 
used  in  argument  by  counsel. 

4  Her.  99-100.    GEHTBT  t.  LOW. 
No  citation. 

4  McT.  101-113.    WAKREN  v.  SWBBlfBT. 

"Hatual  acGonnt" ~ Partial  payment  does  not  nuke.— Gted  in 
Rocca  v.  Klein,  74  Cal.  538,  16  Pac.  323;  and  Miller  v.  Cinnamon,  168 
111.  457,  48  N.  E.  48,  to  point  that  payment,  whether  of  money  or  ol 
article  of  personal  property  of  stipulated  value,  made  on  account  and 
intended  as  payment,  and  not  ax  "set -off  protanto,"  does  not  make  an 
account  mutual;  Green  v.  Disbrow,  79  N.  Y.  9,  36  Am.  Rep.  501,  to 
point  that  personal  property  delivered  by  debtor  to  creditor,  applied  to 
reduce  the  account. 

:;ited  in  reference  notes  in  89  Am.  Dec.  81,  to  point  that  to  M)nstitnt« 
nutual  account  to  which  the  rule  of  limitation  will  be  applied,  there 
luld  be  reciprocal  demands;  89  Am.  Dec.  83,  an  account  consisting  on 
;  side  of  payments  only,  either  in  money  or  goods,  is  not  a  mutual, 
m,  and  current  account  within  the  rule  of  the  statute  of  limitation* 
that  subject- 
lev.  113-119.    BZ  PASTE  STANLEY. 

>peedy  trial  — Right  to.  — Followed  in  State  v.  McQear,  11  Nev.  GS, 
point  that  all  persons  held  on  a  ^minal  charge  have  the  legal  right 
demand  a  speedy  and  impartial  trial  by  juryi  cited  in  Ex  parte  The 
.te.  76  Ala.  4S6,  to  point  that  constitutional  right  of  speedy  trial  to 
!  accused  of  crime  does  not  bold  where  defendant  has  thwarted 
lortimity  for  trial  and  failed  to  take  necessary  steps  to  procure  one; 
■te  V.  Wear,  14B  Mo.  218,  46  S.  W.  1116,  as  to  speedy  trial;  SUte  v. 
Idnrd,  162  Mo.  223,  62  S.  W.  706,  to  point  that  defendant  was  not 
lied  speedy  and  public  trial  within  meaning  of  constitution;  United 
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States  T.  Fox,  3  Mont.  617,  in  defining  the  meaning  of  term  "speedy 
trial." 

Cited  in  reference  notes  in  41  Am.  Dec.  607,  as  to  right  to  speedy  trial 
and  discharge  upon  habeas  corpus  for  failure  to  secure;  56  L.R.A.  542, 
as  one  of  the  cases  where  application  was  made  to  the  trial  court  for 
discharge  on  habeas  corpus,  which  was  refused  on  the  facts  without 
discussing  the  remedy. 

Continuance   for  good  cause.  —  Followed   in   Ex  parte  Larkin, 

11  Nov.  94,  on  point  that  the  court  may,  on  just  ground,  continue  the 
trial  of  a  criminal  cause  from  the  term  at  which  it  should  regularly  be 
tried  until  the  next  term  of  court. 

Cited  in  reference  notes  in  85  Am.  St.  Rep.  203,  to  point  that  where 
the  delay  in  the  trial  was  made  necessary  by  the  law  itself,  as  in  the 
ease  of  proper  continuances  for  want  of  time  to  try  the  case,  or  other 
good  causes;  56  L.R.A.  529,  where  the  panel  summoned  to  try  the  case 
was  exhausted,  and  no  jury  obtained,  and  the  case  was  continued  and 
the  judge  expressed  an  opinion  that  a  jury  could  not  be  secured,  this  did 
not  entitle  the  defendant  to  discharge  on  habeas  corpus  under  Nev.  Cr. 
Proc.  Act  §  582;  that  the  court,  after  having  made  all  reasonable  efforts 
to  give  the  defendant  a  trial,  had  the  right  to  continue  the  case  until 
the  next  term,  if  at  such  term  a  trial  could  probably  be  had. 

4  Not.  119-124.    STATS  EX  RSL.  TREADWAY  ▼.  WRIGHT. 

Mandamus  —  To  proceed  with  trial.  —  Criticised  in  opinion  by  Beatty , 
C.  J.,  in  Floral  Springs,  etc.,  Co.  v.  Rives,  14  Nev.  433,  in  holding  that 
if  the  district  court  refuses  to  try  a  cause  on  the  ground  that  it  has 
no  jurisdiction,  and  it  appears  that  the  court  has  jurisdiction  the  writ 
of  mandate  will  be  issued  to  compel  the  court  to  hear  and  decide  the 
cause  upon  its  merits;  adding  'The  decision  in  Tread  way  v.  Wright  does 
not  overrule  that  in  Cavanaugh  v.  Wright,  2  Nev.  166,  and  if  it  be  true 
that  the  distinction  which  it  attempts  to  draw  between  the  two  cason 
is  without  any  substance  of  validity,  what  follows  is  that  the  latter 
and  not  the  former  decision  is  wrong;"  and  on  p.  435,  in  concur,  op., 
Hawley,  J.,  says:  'There  is,  in  my  opinion,  a  wide  plan  and  clear  dis- 
tinction, in  principle,  between  the  cases  of  Cavanaugh  v.  Wright,  2  Nev. 
166,  and  State  ex  rel.  Tread  way  v.  Wright,  in  my  judgment  both  cases 
are  correct;**  cited  in  State  v.  Curler,  26  Nev.  356,  67  Pac.  1077,  to  point 
that  mandamus  will  lie  to  compel  officer  or  tribunal  exercising  judicial 
functions  to  proceed  but  not  to  review  or  correct  judicial  acts,  however 
erroneous;  Andrews  v.  Cook,  28  Nev.  270,  81  Pac.  304,  to  point  that 
principal  case  has  been  cited  and  authority  by  court  and  text  writers 
and  law  therein  decided,  followed;  People  v.  Gamett,  130  111.  343,  23 
N.  E.  332,  to  point  that  mandamus  to  compel  district  judge  who  had 
dismissed  appeal  from  justice  to  proceed  with  trial  was  denied;  cited 
as  overruled  in  State  v.  Kansas  City,  97  Mo.  343,  10  8.  W.  860,  3 
L.RJL  480,  on  point  that  'if  the  district  court  improperly  dismisses  an 
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appeal  from  a  justice's  court  on  the  ground  that  the  notice  of  appeal 
was  not  duly  stamped,  mandamus  will  not  issue  to  compel  the  court 
to  reinstate  the  case  and  try  it  on  the  merits,"  seems  to  have  been 
overruled,  or  greatly  shaken,  by  the  more  recent  case  of  Floral  Springs 
Water  Co.  t.  Rives,  14  Nev.  431;  cited  in  Ewing  v.  Cohen,  63  Tex.  485, 
to  point  that  mandamus  to  inferior  court  lies  only  in  cases  where 
act  directed  to  be  term  required  in  exercise  of  discretion  and  cannot 
be  used  to  review  an  action  pro  wrong. 

Function  of.  — Cited  in  State  v.  Murphy,  19  Nev.  92,  6  Pac.  841, 

to  point  that  mandamus  will  not  issue  to  control  discretion  or  to  revise 
judicial  action.  Where  the  act  to  be  done  is  judicial  in  its  character, 
the  writ  will  not  direct  in  what  manner  the  inferior  court  shall  act,  but 
only  direct  it  to  act;  Nevada  Central  R.  Co.  v.  District  Court,  21  >\fsv. 
411,  32  Pac.  673,  to  point  that  where  a  justice  has  dismissed  an  action, 
no  matter  how  erroneous  the  order,  mandamus  will  not  lie  to  compel 
him  to  proceed  with  the  trial;  distinguished  in  State  v.  Crosby,  24  Nev. 
123,  77  Am.  St.  Rep.  786,  50  Pac.  128,  because  in  principal  case  the 
inferior  tribunal  had  determined  things  they  were  expressly  authoriased 
to  determine;  in  this  the  court-martial  assumed  to  do  what  the  law 
expressly  says  it  shall  not  do,  viz.,  suspend  an  attorney  in  the  exercise 
of  his  rights  as  such;  followed  in  Hardiii  v.  Guthrie,  26  Nev.  252,  66 
Pac.  745,  to  point  that  the  court  cannot  say  in  mandamus  that  the 
particular  judgment  is  wrong;  it  cannot  substitute  its  judgment  for  the 
officer  or  tribunal  sought  to  be  coerced;  cited  in  State  v.  Boerlin,  30 
Nev.  477,  98  Pac.  404,  to  point  that  mandamus  will  not  lie  to  review, 
regulate,  revise,  or  annul  the  official  discretion  or  judgment  of  the  board 
of  county  commissioners  after  they  have  once  heard,  considered,  and 
finally  exercised  their  discretion  and  judgment  no  matter  whether  said 
exercised  discretion  and  judgment  is  erroneous  or  excessive. 

Cited  in  reference  notes  in  3  L.R.A.  55,  to  point  that  mandamus 
cannot  be  converted  into  a  writ  of  error;  13  L.R.A.  121,  writ  of  man- 
damus will  not  be  granted  to  reverse  the  decisions  of  inferior  courts  upon 
matters  properly  within  their  judicial  cognizance. 

Certiorari.  —  Cited  in  Andrews  v.  Cook,  28  Nev.  269,  81  Pac.  304,  to 
point  that  certiorari  will  not  lie  to  review  action  of  justice  for  wrongful 
dismissal  of  case. 

4  Nev.  124-138.    WAYMAN  v.  TORRETSON. 

Federal  Revenue  Act  —  Omission  of  stamp,  effect.  —  Reversed  in  Knox 
V.  Rossi,  25  Nev.  101,  83  Am.  St.  Rep.  566,  57  Pac.  180,  48  L.RA.  309, 
holding  that  provisions  of  war  revenue  act  of  June  13,  1898,  providing 
that  no  instrument  not  duly  stamped  as  required  shall  be  admitted  or 
used  as.  evidence  in  any  court,  applies  to  Federal  but  not  to  state 
courts;  cited  in  Green  v.  Holway,  101  Mass.  246,  3  Am.  Rep.  339,  as 
to  omission  of  stamp  from  instruction  without  fraudulent  intent  ren- 
dering them  void  under  Federal  Revenue  Act;  Wessels  v.  Beeman,  87 
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Micb.  483,  49  N.  W.  484,  to  point  as  to  whether  sale  of  non-stamjicd 
<*igars  passed  title;  Morris  v.  McMorris,  44  Miss.  445,  7  Am.  Rep.  695, 
to  point  that  intentional  omission  of  revenue  stamp  was  necessary  in 
order  to  void  instruction;  Twiichell  ▼.  McMurtrie,  1  W.  N.  C.  436,  to 
{mint  that  unstamped  instrument  is  invalid  and  of  no  effect. 

Cited  in  reference  note  in  48  LJI.A.  308,  as  one  of  the  cases  holding 
against  the  weight  of  authority,  that  the  phrase  in  the  war  revenue  law 
"with  intention  to  evade  the  provisions  of  this  act,"  did  not  qualify  the 
words  rendering  unstamped  instruments  invalid  and  of  no  effect,  and 
thaty  therefore,  even  the  inadvertent  omission  of  the  required  stamp  in- 
validated the  instrument. 

4  Nev.  138-149,  97  Am.  Dec.  516.    SHERMAN  v.  CLARK. 

Injunction  —  luniedwhtn.  —  Followed  in  Conley  v.  Chedic,  6  Nev.  224, 
on  point  that  equity  will  not  take  jurisdiction  or  interpose  its  powers 
when  there  is  a  full,  complete  and  adequate  remedy  in  the  ordinary 
course  of  law;  that  is,  when  the  wrong  complained  of  may  he  fully 
i-ompensated  in  damages,  which  can  be  easily  ascertained,  and  it  is  not 
shown  that  a  judgment  at  law  cannot  be  satisfied  by  execution;  cited 
in  Phenix  v.  Frampton,  29  Nev.  318,  124  Am.  St.  Rep.  926,  90  Pac.  4, 
in  action  to  prevent  erection  of  building  on  complainant's  land  juris- 
diction exercised  before  completion  of  structure  thereon,  aggrieved  par- 
ties as  remedy  in  ejectment  only;  Lorenz  v.  Waldron,  96  Cal.  250,  31 
Pac  66,  as  to  when  injunction  will  be  granted;  at  least  reasonable 
probability  that  a  real  injunction  will  occur  must  be  shown;  Chicago 
Tel.  Ck).  V.  Northwestern  Tel.  Co.  199  111.  367,  65  N.  E.  342,  to  point 
that  writ  of  injunction  will  not  issue  upon  bare  stipulation  of  injury. 

Cited  in  reference  notes  in  15  Am.  St.  Rep.  251;  39  Am.  St.  Rep.  888; 
70  Am.  St.  Rep.  872,  to  point  that  the  general  rule  is,  that  where  a 
party  has  adequate  remedy  at  law,  courts  of  equity  will  not  entertain 
jurisdiction;  30  Am.  St.  Rep.  201,  inadequacy  of  legal  remedy  is  a 
ground  for  relief  in  equity;  59  Am.  St.  Rep.  146,  injunction  may  issue 
on  application  of  a  stockholder  to  restrain  the  doing  of  some  act  by  the 
officers  of  the  corporation  which  if  done  would  result  in  injury  to  the 
company;  3  L.R.A.  65,  judgment  of  a  court,  however  erroneous,  is  final 
and  conclusive,  and  its  correctness  will  not  be  questioned  by  mandamus. 

Contest  of  right  to  office.  —  Cited  in  Swinbum  v.  Smith,  15  W. 

Va.  609,  to  point  that  controversy  is  to  right  of  ofilce,  such  right  being 
purely  legal  right,  legal  remedy  oust  equitable  jurisdiction. 

Cited  in  reference  notes  in  42  Am.  St.  Rep.  237,  to  point  that  an 
officer  wrongfully  removed  from  office  cannot  be  restored  to  it  by  in- 
junction; the  right  to  the  office  can  only  be  determined  in  a  proper  ac- 
tion at  law;  61  Am.  St.  Rep.  898,  injunction  does  not  lie  to  restrain 
an  officer  de  facto  from  performing  the  duties  of  his  office  on  the  ground 
that  by  accepting  a  subsequent  office  he  has  vacated  the  first;  68  Am. 
St.  Rep.  112,  if  an  officer  ia  not  properly  removed,  a  successor  cannot, 
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therefore,  be  legally  appointed;  and  the  remedy  to  settle  the  question  is 
not  an  injunction,  but  a  quo  warranto  against  the  person  claiming  to 
be  his  successor;  and  where  the  title  to  the  office  is  not  in  dispute, 
mandamus  will  lie  to  restore  the  person  entitled  to*  it. 

4  Nev.  150-153.    BOLAN  v.  BOLAN. 

Cited  in  reference  note  in  2  L JtA.  775,  to  point  that  in  order  to  nake 
a  tax-deed  prima  facie  evidence,  it  is  first  necessary  to  show  that  a 
judgment  against  the  parcel  of  land  in  default  for  nonpayment  of  taxes,, 
an  order  for  the  sale,  and  a  precept  thereon;  these  facts  are  not  proved 
by  the  recitals  of  the  deed. 

4  Nev.  153-156.    HUNTER  Y.  SAVAGE  CONSOL.  ETC,  MIN.  CO. 
No  citation. 

4  Nev.  156-160.    CARLTON  ▼.  LANNAN. 

Bill  of  sale  a  mortgage  —  Parol  to  show.  —  Followed  in  Saunders  y. 
Stewart,  7  Nev.  203,  to  point  that  parol  evidence  is  admissible  to  show 
that  a  bill  of  sale  absolute  on  its  face  was  intended  as  a  mortgage. 

Trover  and  conversion  of  stock  —  Measure  of  damages.  —  Cited  in 
Boylan  v.  Huguet,  8  Nev.  358,  in  deciding  that  in  trover  for  conversion 
of  mining  stock  the  measure  of  damages  is  value  of  property  at  time 
of  conversion  together  with  damages  for  detention  of  that  value,  and 
in  addition  any  special  damages  which  may  legitimately  arise  out  of 
matter  in  existence  at  date  of  tort;  followed  in  Geremia  v.  Mayberry, 
14  Nev.  200,  on  point  that  appellate  court  will  not  reverse  the  finding 
of  a  jury  on  the  ground  that  it  is  against  the  evidence,  unless  the  pre- 
ponderance against  it  is  so  great  as  to  satisfy  the  court  that  there  was 
either  an  absolute  mistake  on  part  of  the  jury,  or  that  they  acted  under 
the  influence  of  prejudice,  passion  or  corruption. 

—  Allegation  of  value  of  material.  —  Cited  in  Hixon  v.  Ptxiey,  15 
Nev.  483,  to  point  that  in  an  action  of  trover  allegation  of  value  is 
material,  but  if  not  denied  need  not  be  proved. 

Verdict  on  conflicting  evidence.  —  Cited  in  State  v.  Thompson,  101 
Pac  (Nev.)  560,  to  point  that  where  evidence  is  conflicting,  verdict  will 
not  be  disturbed  where  there  is  substantial  evidence  to  support  it. 

4  Nev.  161-171.    STATE  v.  LAWRY. 

Assault  and  battery  —  Complaint,  sufficiency  of.  — Cited  in  Pyke  v. 
State,  47  Fla.  98,  36  So.  579,  as  to  sufficiency  of  allegation  for  battery 
in  action  for  damages. 

Cited  in  reference  note  in  1  L.R.A.(N.S.)  139,  as  having  cited  Thrall 
v.  Knapp,  17  Iowa,  468,  and  holding,  in  a  criminal  case,  in  which  evi- 
dence of  acts  relied  on  as  a  provocation  to  accused  and  were  known  t«^ 
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the  defendant  a  day  or  two  prior  to  the  assault,  the  evidence  should 
be  excluded. 

Change  of  venue— Showing  for.  — Cited  in  reference  note  in  74  Am. 
Dec  244,  to  point  that  the  fact  that  an  imi»artial  trial  cannot  be  had 
must  be  clearly  established,  and  a  mere  statement  under  oath  that  the 
party  believes  that  a  fair  and  impartial  trial  cannot  be  had  on  account 
of  popular  excitement  and  false  reports  is  insufficient. 

Grand  jury  —  Validity  of  action  of.— Cited  in  reference  note  in  27 
hJBiA.  786,  to  the  point  that  where  the  statute  is  not  mandatory  as  to 
the  grand  jury  being  selected  prior  to  the  term,  or  mandatory  limiting 
the  time  prior  to  the  term  in  which  it  shall  be  selected,  the  action  of  a 
grand  jury  selected  during  the  term  or  prior  thereto  will  be  valid. 

4  Nev.  171-177.    HOWS  v.  COLDREN. 

Default  judgment- Inexcusable  neglect. ^Distinguished  and  ap- 
proved in  part  and  criticised  in  Harper  v.  Mallory,  4  Nev.  449  and  463, 
on  point  that  evidence  in  case  showed  inexcusable  negligence,  and  for 
that  reason  the  case  did  not  come  within  the  rule  in  Howe  v.  Coldren, 
and  further  holding  Howe  v.  Coldren,  in  so  far  as  the  supreme  court 
refused  to  interfere  with  the  order  of  the  court  below  In  setting  aside 
the  default  in  that  case,  was  correctly  decided,  but  declaring  the  opin- 
ion contains  many  dicta  on  the  subject  of  defaults  which  are  not  ap- 
plicable to  the  facts  involved  therein,  and  are  therefore  not  authority. 

Opening,  affidavit  of  merits.  —  followed  in  State  v.  Consolidated, 

etc.  Min.  Co.  13  Nev.  202,  on  point  that  affidavit  of  merits  by  attorney 
which  state  that  he  is  familiar  with  all  the  facts  upon  which  a 
recovery  is  sought  in  said  action,  that  he  believes  and  has  so  stated 
to  defendants,  that  the  defendants  have  a  good  and  meritorious  defense 
to  each  of  said  actions;  that  the  subject  matter  of  said  actions  is  res 
adjudicata,  etc.,  is  sufficient;  dicta  or  approved  in  Horton  v.  New  I^ass, 
etc.,  Min.  Co.  21  Nev.  189,  27  Pac.  378,  and  holding. affidavit  of  merits 
sufficient  when  it  shows  that  he  is  familiar  with  all  the  facts  in  the 
case;  and  cited  on  p.  191,  in  dis.  op.  of  Murphy,  J.,  to  proposition  that 
it  has  always  been  held  that  the  granting  or  refusing  motions  to  set 
aside  defaults  rests  in  sound  discretion  of  trial  court,  and  appellate 
court  will  not  interfere  unless  there  has  been  an  abune  of  discretion; 
followed  in  Stan  ton-Thompson  Co.  v.  Crane,  24  Nev.  178,  61  Pac.  117, 
on  suggestion  that  in  f  68  Civil  Procedure  [Gen.  Stats.  §  3090],  a  full 
period  should  be  pTaced  after  the  phrase  "excusable  neglect;"  otherwise 
some  doubt  might  arise  as  to  the  proper  construction  of  the  entire 
section;  cited  in  Stretch  v.  Montezuma  M.  Co.  29  Nev.  169,  86  Pac.  447, 
as  to  discretion  of  court  to  allow  necessary  filing  for  time  between  terms. 

4  H«T.  178-216.    STATE  ▼.  KRUTTSCHNITT. 

Taxation  —  Quarterly  assessment  on  mines.  —  Cited  in  Stnte  v.  Fish, 
4  Nev*.  217,  to  point  that  county  auditor  made  error  in  levying  quarterly 
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assesement  on  mines  in  allowing  cost  of  working  in  coin  instead  of 
currency;  Approved  in  State  v.  Manhattan,  etc.,  Mining  Go.  4  Nev.  337, 
as  to  constitutionality  of  act  April  2, 1867,  imposing  quarterly  tax  upon 
proceeds  of  mines. 

— —  Sworn  statement  of  owner.  —  Followed  in  State  v.  Wright,  4  Nev. 
253,  on  point  that  assessor  is  in  duty  bound  to  receive  sworn  statement 
of  the  value  of  the  property  listed  for  taxation  as  the  owner  makes  it, 
without  declaration  as  to  what  values  should  be  inserted;  but  he  is  not 
bound  by  such  valuation,  and  if  he  thinks  it  too  low,  it  is  his  duty  to 
raise  the  valuation;  State  v.  Central,  etc.,  R.  Go.  10  Nev.  85,  on  point 
that  assessor  is  not  bound  to  demand  a  sworn  statement  of  the  value 
of  property  to  be  assessed,  and  is  not  bound  by  it  if  delivered  to  him; 
cited  in  People  v.  National  Bank,  123  Gal.  57,  69  Am.  St.  Rep.  32,  55  Pae. 
687,  45  LJft.A.  754,  to  point  that  statement  required  of  property  holder 
is  merely  to  aid  assessor,  and  has  no  binding  effect  on  him ;  Bowman  v. 
Montcalm,  129  Mich.  610,  89  N.  W.  335,  to  point  that  assessor  may 
raise  value  given  in  statement  of  owner  of  property. 

•TJnifonn"  and  "equaL"  —  Gited  in  Forbes  v.  Gracey,  Fed.  Gas. 

No.  4,924,  in  construction  of  words  "uniform"  and  "equal"  in  constitu- 
tion in  relation  to  taxes;  State  v.  United  States,  etc.,  Express  Go.  60 
N.  H.  244,  to  point  that  levying  tax,  value  must  be  uniform  in  all  cases 
alike  or  equally  operating  alike  on  all  taxable  property. 

Constniction  of  constitntlon  and  statutes  —  Rule  for.  —  Gited  in  State 
V.  Dovey,  19  Nev.  399,  12  Pac.  911,  to  point  that  in  construing  constitu- 
tions and  statutes,  the  duty  of  the  court  is  to  ascertain  the  intention 
of  the  convention  and  legislature,  and  in  doing  this  they  must  be  gov- 
erned by  well- established  rules,  applicable  alike  to  the  construction  of 
constitutions  and  statutes.  They  should  receive  a  sensible  construc- 
tion. General  terms  should  be  so  limited  in  their  application  as  not  to 
lead  to  injustice,  oppression,  or  an  absurd  consequence.  The  legislature  is 
presumed  to  have  intended  exceptions  to  its  language  which  would  avoid 
results  of  this  character.  The  reason  of  the  law,  in  such  cases,  should 
prevail  over  the  letter;  Salisbury  v.  Lane,  7  Idaho,  376,  63  Pae.  384,  to 
point  that  where  interpretation  of  construction  of  statute  will  result 
in  manifest  injustice  court  will  scrutinize  contract  closely;  Ex  parte 
Lewis,  45  Tex.  Cr.  81,  108  Am.  St.  Rep.  929,  73  S.  W.  820,  to  point  that 
all  court  can  do  with  odious  statute  is  to  chasten  their  hardness  by  con- 
struction. 

Constable  —  Liability  for  deputy.  —  Gited  in  Hoye  v.  Raymond,  25 
Kan.  667,  to  point  that  deputy  is  agent  of  constable  for  service  of 
process  and  constable  is  liable  for  whatever  defendant  does  under  oolor 
of  office. 

Indictment  for  embestlement  — '^ Amount"  and  'Value.'* —€ited  in 
Richberger  v.  State,  90  Miss.  831,  44  So.  774,  to  point  that  in  indictment 
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for  embezzlement  of  money  he  need  give  legal  value  for  word  "amount" 
and  ^'valne,"  when  applied  to  money,  are  synonymouB. 
Cited  in  reference  note  in  22  Eng.  Rul.  Cas.  560. 

4  NeT.  21^218.    STATE  t.  FISH. 
No  citation. 

4  Ke7.  218-224,  97  Am.  Dec.  620.    TABLE  XT.  6.  h  S.  MIK.  CO.  r. 
WALLER'S  DEFEAT,  ETC.,  CO. 

Affidavit  on  information  and  belief  ^-Seqnititet. — Cited  in  Morgan  v. 
Board  of  Commissioners,  9  Nev.  368,  to  point  that  when  the  law  requires 
any  fact  to  be  established  by  an  affidayit,  without  prescribing  its  form, 
if  made  upon  "information  and  belief,''  it  vrill  be  insufficient  unless  it 
states  positiTely  the  facts  and  circumstances  upon  which  snch  belief  is 
founded. 

Change  of  Tenue.  — (Sted  in  Allen  v.  Reilly,  16  Nev.  456,  to  point  that 
in  absence  of  statutory  regulations  an  application  for  change  of  Tenuo 
on  ground  of  bias  of  judge,  the  court  may  act  upon  its  own  personal 
knowledge;  the  judge  knows  better  than  any  one  else  his  feelings 
towards  party,  and  had  a  right  to  act  on  such  knowledge,  and  if  neces- 
sary, in  support  of  the  judgment,  appellate  court  will  presume  he  acted 
on  hia  own  knowledge,  and  that  at  the  time  of  the  trial  the  judge  had  no 
animosity  towards  the  party;  Southern  California  Motor  Road  Co.  v. 
San  Bernardino  Nat.  Bank,  100  Cal.  321,  84  Pac.  712,  to  point  that  in 
action  for  change  of  venue  on  account  of  interest  of  judge,  the  jud^^c 
knows  better  than  any  other  as  to  whether  or  not  he  is  interested  in 
results  of  suit;  City  of  Emporia  r.  Volmer,  12  Kan.  627,  to  point  that 
in  application  for  change  of  venue  on  account  of  interest  of  judge  it  itt 
not  sufficient  that  prima  facie  cause  only  be  shown,  it  must  be  strong 
enough  to  overthrow  judgment  in  favor  of  trial  court's  integrity-/ 
Weeks  T.  Cranmer,  18  8.  D.  442,  101  N.  W.  32,  to  point  that  when 
existence  of  condition  or  interest  is  admitted  or  proved  it  is  presumed 
to  continue  until  contrary  is  shown;  In  re  Whitmore,  9  Utah,  445,  35. 
Pac.  525,  Elliot  v.  Whitmore,  10  Utah,  251,  37  Pac.  462,  to  point  that 
court  was  not  bound  on  its  own  motion  to  change  place  of  trial,  and 
right  of  either  party  to  try  case  in  first  district  was  right  they  could 
not  waive. 

Appealability  of  order.  —  Cited  in  Peters  ▼.  Jonen,  26  Nev.  262. 

66  Pac.  746,  to  point  that  under  statute  1865,  p.  Ill  orders  granting  or 
refusing  change  of  place  of  trial  or  proceeding  was  appealable;  cited  in 
dts.  op.  of  Fitzgerald,  J.,  in  Peters  v.  Jones,  26  Nev.  268,  66  Pac.  748,  as 
authority  for  not  concurring  in  holding  that  provisions  authorizing  ap- 
peal from  orders  granting  or  refusing  change  of  venue  being  omitted 
from  Comp.  L.  3422  no  appeal  would  lie  from  such  order. 

Cited  in  reference  notes  in  51  Am.  St.  Rep.  238,  69  Am.  St.  Rep.  330, 
to  point  that  there  is  a  presumption  that  a  fact  once  proved  still  exists, 
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and  the  presumption  stands  until  overcome  by  proof;  69  Am.  St.  Be^ 
330,  or  some  counter-presumption  arising  from  lapse  of  time  or  other 

circumstances. 

Appealability   of  order.  — Distinguished  because  of  change  of 

statute  in  State  v.  Shaw,  21  Nev.  224,  29  Pac.  321;  and  Peters  ▼.  Jones, 
26  Nev.  264,  66  Pac.  746,  on  point  of  non-appealability  of  order  changing 
place  of  triaL 

Cited  in  reference  notes  in  10  Am.  St.  Rep.  349,  to  point  that  an 
order  denying  change  of  venue  is  appealable  order;  20  Am.  St.  Rep.  173, 
appeal  lies  from  an  order  only  when  it  determines  the  action  or  affects 
some  substantial  right  of  the  appellant. 

^^When  should  be  granted.  —  Cited  in  State  ▼.  Chapman,  1  S.  Dak. 
420,  47  N.  W.  413, 10  L.RJL  434,  to  point  that  where  it  is  shown  to  the 
reasonable  satisfaction  of  the  court  that  an  impartial  trial  and  an  un- 
biased verdict  cannot  be  reasonably  expected,  the  venue  should  be 
changed. 

Use  and  occupation  —  Burden  of  proof.  —  Followed  in  Dixon  v.  Ahern, 
19  Nev.  433,  14  Pac.  603,  on  point  that  where  it  is  shown  defendant  en- 
tered against  the  will  and  consent  of  plaintiff,  and  without  his  per- 
mission, under  claim  of  right,  the  legal  presumption  is  that  the  same 
state  of  mind  continued  until  the  contrary  is  shown,  and  the  burden  of 
proof  is  on  plaintiff. 

4  Nev.  224-240.    BINGHAM  v.  THOMPSON. 

Stipulations  —  Enforcement  on  appeaL  —  Followed  in  Wheeler  ▼. 
Floral  Mill,  etc.,  Co.  10  Nev.  203,  on  point  that  stipulations  of  parties 
will  be  enforced  by  an  appellate  court,  in  this  case  a  stipulation  not  to 
appeal. 

Absolute  conveyance  — Declaring  a  mortgage.  —  Followed  in  Pierce 
V.  Traver,  13  Nev.  530,  on  point  that  the  mere  fact  that  property  was 
conveyed  for  less  than  its  real  value  is  not,  of  itself,  sufficient  to  au- 
thorize a  court  to  declare  a  deed  absolute  on  its  face  to  be  a  mortgage; 
and  on  p.  631  quoting:  ''Consideration  and  weight  which  the  courts  so 
universally  give  to  solemnly  executed  instruments  conveying  the  title 
to  real  property,  should  not  be  overcome  by  an  appeal  ad  misericordiam, 
on  the  bare  cry  of  fraud;"  cited  in  Tilden  v.  Streeter,  45  Mich.  640, 
8  N.  W.  506,  to  the  point  that  writing  will  be  held  to  correctly  express 
intention  of  parties  unless  testimony  to  contrary  is  plain  and  convinc* 
ing;  Jasper  v.  Hazen,  4  N.  Dak.  10,  58  N.  W.  457,  23  L.R.A.  64,  holding 
to  the  strict  rule  requiring  the  proof  to  be  dear,  convincing,  and  sat- 
isfactory; Chambers  v.  Emery,  13  Utah,  394,  45  Pac.  195,  to  point  that 
in  action  to  reform  written  instrument  it  rests  with  parties  to  overcome 
presumption  arising  from  term  of  written  instrument. 

Cited  in  reference  note  in  50  Am.  Dec.  196,  to  point  that  the  inien- 
tion  of  the  parties  to  a  deed,  absolute  in  form,  is  sought  to  be  ascer- 
tained, not  in  the  u^ual  way,  by  reading  and  construing  the  instrument. 
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ia  connection  with  evidence  to  identify  the  subject-matter,  the  parties, 
etc.,  but  by  evidence  to  establish  an  equity  outside  of  the  deed,  and 
thus  to  convert  a  deed  into  a  mortgage,  the  evidence  ought  to  be  so 
clear  as  to  leave  no  doubt  that  the  real  intention  of  the  parties  was 
to  execute  a  mortgage,  otherwise  the  intention  appearing  on  the  face 
of  the  deed  ought  to  prevail. 

4  Nev.  241-250.    STATE  EX  REL.  WALL  ▼.  BLASDEL. 

Constmction  of  enabling  act.  — Cited  in  Layton  v.  Farrell,  11  Nev. 
455,  in  construing  section  seven  of  enabling  act  as  a  grant  in  pmsenti  to 
the  state  of  the  sixteenth  and  thirty-sixth  sections,  in  the  nature  of  a 
float,  taking  effect  upon  the  specific  tracts  of  land  as  soon  as  the  same 
are  surveyed  by  the  United  States,  and  not  before. 

Jurisdiction  of  conzt  over  govemor.  —  Cited  in  State  ▼.  Governor,  17 
Fla.  77,  In  discussing  the  jurisdiction  and  control  of  court  over  governor 
in  dischurge  of  duties  pertaining  to  his  office;  Martin  v.  Engham,  38 
Kan.  649,  17  Pac.  167,  as  to  whether  act  of  governor  may  be  subject  to 
jurisdictional  control.  * 

Mandamus  against  —  Cited  in  State  v.  Board  of  Liquidation,  42 

La.  Ann.  657,  7  So.  709,  to  point  that  mandamus  will  go  to  chief 
executive  of  state  for  performance  of  specific  ministerial  duty  only; 
cited  as  opposed  to  conclusion  reached  in  State  v.  Stone,  120  Mo.  436, 
41  Am.  St.  Rep.  705,  25  S.  W.  378,  23  L.R.A.  196,  holding  that  manda- 
mus will  not  lie  to  compel  official  action  by  the  governor,  whether  the 
act  described  be  of  ministerial  or  other  character,  under  the  constitu- 
tional provision  that  the  three  departments  of  government  shall  be  dis- 
tinct, and  neither  branch  shall  interfere  with  the  duties  of  the  other; 
cited  in  State  v.  Brooks,  14  Wyo.  414,  84  Pac.  491,  6  L.RJ1.(N.S.)  766,  to 
point  that  courts  took  jurisdiction  although  the  point  was  not  raised  or 
discussed  as  to  whether  mandamus  would  lie  against  the  governor. 

Cited  in  reference  notes  in  31  Am.  St.  Rep.  295,  to  point  that  the 
governor,  in  the  exercise  of  his  political  or  governmental  powers, 
whether  the  same  are  conferred  by  the  constitution  or  by  statute,  cannot 
be  controlled  by  mandamus;  125  Am.  St.  Rep.  499,  mandamus  will  lie 
to  compel  the  performance  of  duties  which  are  merely  ministerial  in 
character;  6  L.R.A.(N.S.)  757,  question  of  jurisdiction  of  the  court  on 
mandamus  to  require  govemor  to  sign  and  issue  to  the  relator  a  patent 
to  land  was  not  raised. 

4  Hev.  251-254.    STATE  t.  WRIOHT. 

Asaetament  and  Taxation  —  Over  valuation,  remedy.  —  Followed  in 
State  V.  Sadler,  21  Nev.  17,  23  Pac.  800,  on  point  that  if  a  tax-payer  is 
dissatisfied  with  the  valuation  placed  upon  his  property  he  may  make 
application  to  the  board  of  equalization  to  have  his  assessment  reduced ; 
by  failure  to  do  so  his  remedy  is  lost;  cited  in  Ward  v.  Alsup,  100  Tenn. 
745,  46  6.  W.  576,  to  point  that  where  tax  payer  fails  to  make  appli- 
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cation  to  proper  body  for  reduction  of  aiseasment  he  cannot  pay  under 
protest  and  recover  the  taxes  back. 

4  NeT.  254-264,  97  Am.  Dec.  531.    IN  RE  SMITH. 

In  the  Matter  of  Smith,  4  Nev.  262,  97  Am.  Dec.  631,  same  case  upon 
petition  for  rehearing. 

Mines  and  mining  —  Lien  for  labor,  action,  parties.  —  Cited  in  Roaina 
V.  Trowbridge,  20  Nev.  Ill,  17  Pac.  754,  to  the  point  that  an  action  to 
enforce  a  lien  for  labor  performed  upon  a  mine,  is  property  brought 
against  a  partner  holding  the  legal  title,  and  that  his  partners  in  the 
mine  are  proper  but  not  necessary  parties;  and  on  p.  114,  that  a  title  to 
real  estate  deriyed  from  a  sale  under  a  decree  of  a  competent  court  hav- 
ing jurisdiction  oyer  the  subject-matter  and  the  parties  before  it,  is  good, 
provided  any  of  the  parties  before  the  court  when  the  decree  was  made 
had  the  title,  although  the  proper  parties  to  a  suit  in  equity  were  not 
before  the  court. 

Sheriff's  deed  — To  purchaser  or  assignee.  —  Cited  in  Splahn  v.  Gilles- 
pie, 48  Ind.  402,  to  point  that  sheriff  may  convey  property  purchased  at 
sheriff's  sale  to  purchaser  or  his  assignee. 

Officer's  return  —  As  evidence.  —  Cited  in  Splahn  v.  Gillespie,  48  Ind. 
408,  to  point  that  return  of  officer  on  mesne  or  final  judgment  of  fscts 
stated  therein  as  prima  facie  evidence  only  when  facts  recited  arc 
official  acts  done  in  ordinary  and  usual  course  of  proceeding;  matter  of 
proceeding  or  excuse  for  failure  to  perform  duty  cannot  be  made  evi- 
dence. 

Public  officer  —  Right  to  resign.  —  Cited  in  Mintzer's  Resignation,  31 
Pa.  Co.  Ct.  603,  to  point  that  public  officer  has  the  riglit  to  resign  at 
any  time  at  his  own  pleasure  without  the  assent  of  the  appointint? 
power. 

Reversal  of  judgment  —  Cited  in  reference  notes  in  7  Am.  St.  Rep. 
226,  to  point  that  judgment  will  not  be  reversed  for  omissions  therein 
not  prejudicial  to  the  appellant;  8  Am.  St.  Rep.  88,  erroneous  ruling  not 
prejudicial  to  appellant  will  not  work  a  reversal  of  the  judgment; 
9  Am.  St.  Rep.  380,  instructions,  though  erroneous,  if  they  work  no  in- 
jury will  not  justify  a  reversal. 

4  Nev.  265-279.    STATE  v.  ANDERSON. 

Peremptory  challenge  —  Requirement  as  to  exercise  of.  —  Approved  in 
State  v.  Roderigas,  7  Nev.  336,  on  point  that  in  a  criminal  case  the 
Irisd  court  may  require  the  defendant  to  accept  or  challenge  peremptorily 
each  juror,  as  it  was  found  there  was  no  challenge  for  cause;  cited  in 
State  y.  Borowsky,  11  Nev.  127,  to  point  that  defendant  in  criminal 
trial  may  waive  objection  to  a  juror  for  bias;  and  that  where  the  juror 
has  been  challenged  for  cause  on  ground  of  bias  and  the  challenge 
erroneously  overruled  and  the  juror  sworn,  the  error  is  cured  by  refusal 
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to  ohaUenge  peremptorily  where  opportunity  offered  by  the  court;  State 
T.  Fritefaard,  15  Nev.  81,  in  holding  that  at  any  time  before  the  panel 
was  awom  the  right  of  peremptory  challenge  existed  and  in  die.  op. 
of  Hawley,  J.,  on  p.  93,  to  point  that  court  on  passing  of  the  twelve 
men  in  the  box  and  refusal  of  defendant  to  exercise  peremptory  chal- 
lenge, the  court  had  the  right  to  order  the  twelve  men  sworn,  after 
which  the  challenge  could  not  have  been  interposed;  and  again  on  p.  36, 
to  point  that  if  a  prisoner  or  his  counsel  know  of  any  cause  of  challenge 
against  a  juror,  and  fail  to  take  it  when  the  juror  is  examined  u|H)ii 
his  voire  dire,  he  cannot  avail  himself  of  the  defect  afterwards;  cited  in 
State  T.  McMahon,  17  Nev.  370,  30  Pac.  1001,  to  point  that  if  a 
priscmer  accepts  a  juror  without  objection,  whom  he  knows  to  liuvc 
formed  and  expressed  an  unqualified  opinion,  he  cannot,  after  verdict. 
raise  the  objection;  State  v.  Hartley,  22  Nev.  356,  40  Pac.  374,  28 
L.RA.  89,  to  point  that  if  defendant  accepts  a  juror  without  objection 
whom  he  knows  to  have  formed  or  expressed  an  unqualified  opinion, 
he  cannot  after  verdict,  raise  this  objection;  Mathis  v.  State,  45  Fla. 
61,  34  So.  291,  to  point  that  in  absence  of  statute  time  and  manner 
of  swearing  jurors  in  chief,  after  they  have  been  examined  upon  voir 
dire,  an  opportunity  for  challenge  is  within  sound  discretion  of  the 
court. 

Murder  —  Death  within  year  and  a  day.  ^  State  v.  Huff,  11  Nev.  21, 
as  to  meaning  of  death  with  a  year  and  a  day  rule  at  common  law 
in  a  charge  of  murder. 

Form  of  indictment. -— Followed  in  State  v.  Thompson,  12  Xcv. 

148,  to  point  that,  under  Nevada  statute,  an  indictment  for  murder, 
which  charges  the  crime  according  to  the  common  law  form,  is  sufficient 
to  sustain  a  verdict  and  judgment  for  either  degree,  and  that  the  legisla- 
ture so  intended ;  and  cited  in  State  v.  Ck>llyer,  17  Nev.  286,  30  Pac.  895. 
to  point  that  in  an  indictment  for  murder  it  is  not  necessary  to  describe 
the  particular  manner  in  which  the  instrument  was  used,  or  to  allege 
in  direct  terms  that  it  was  a  deadly  weapon;  means  of  cfTecting  tho 
enminal  intent  and  circumstances  evincing  the  design,  are  matters  of 
evidence  and  need  not  be  set  out. 

Averment  of  killing  on  particular  day.  — Cited  in  reference  note 

in  3  ItJl.A.(N.S.)  1022,  to  point  that  an  averment  in  a  prosecution 
for  homicide  that  the  accused  killed  the  deceased  on  a  certain  day, 
implies  that  the  latter  died  on  that  day. 

Words  of  reproach. -- Cited  in  reference  note  in  4  L.R.A.(N.S.) 

155,  to  point  that  the  general  rule  of  law  is  that,  where  there  is  an 
Intention  to  kill,  upon  the  part  of  the  defendant,  or  whero  the  act 
is  one  which  otherwise  would  be  murder,  no  words  of  reproach,  no 
matter  how  grievous  or  how  abusive  and  insulting,  are  a  sufficient 
provocation  to  free  the  slayer  from  the  guilt  of  murder. 

Instruction.— Followed  in  State  r.  Wong  Fun,  22  Nev.  341,  40  Pac. 
96,  on  point  that  aa  instruction  which  fails  to  take  into  consideration 
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all  the  elements  of  murder  in  the  first  degree,  and  informs  the  Jury 
that  if  they  find  that  defendant  unlawfully  and  with  malice  afore- 
thought  killed  the  deceased,  their  verdict  must  be  murder  in  the  first 
degree,  is  erroneous;  cited  in  State  v.  Hartley,  22  Nev.  362,  40  Pac 
376,  28  LJLA.  42,  to  point  that  all  instructions  must  be  given  in 
view  of  a  certain  state  of  facts,  and  whether  the  court  enumerates 
these  facts  or  leaves  the  jury  to  infer  them  can  ordinarily  make  no 
difference,  so  long  as  no  attempt  is  made  to  influence  or  control  their 
conclusions  as  to  what  the  facts  are;  State  v.  Buralli,  27  Nev.  54,  71 
Pac.  536,  to  point  that  it  is  proper  for  the  court  to  refuse  instructions 
if  they  have  already  been  given  in  substance,  and  the  judgment  will 
not  be  reversed  for  such  refusal  when  it  appears  from  the  record  that 
the  law  of  the  case  has  been  laid  down  properly  and  fairly;  Burch  v. 
Southern  Pac.  Co.  104  Pac.  (Nev.)  238,  to  point  that  it  is  not  error 
for  court  to  refuse  to  give  an  instruction  which  is  in  part  wrong,  and 
may  so  modify  it  as  to  conform  to  the  pleadings. 

4  Nev.  280-294.    WHITE  v.  SHELDON. 

Mortgage  foreclosure  —  Bar  of  suit  on  debt.  —  Cited  in  Cookes  v. 
Culbertson,  9  Nev.  208,  to  point  that  where  a  person  Iopus  money 
without  note  or  other  writings  and  a  mortgage  is  given  to  secure  its 
repayment  although  the  statute  of  limitations  bars  an  action  at  law 
on  the  debt  in  two  years,  a  suit  in  equity  to  foreclose  the  mortgage 
is  not  barred  until  the  lapse  of  four  years. 

Statute  of  limitations  —  Legal  and  equitable  actions.  —  Followed  in 
State  V.  Yellow  Jacket,  etc.,  Min.  Co.,  14  Nev.  230,  on  point  that  our 
statute  of  limitations  embraces  all  character  of  actions,  both  legal 
and  equitable;  Lang  Syne  Mining  Co.  v.  Ross,  20  Nev.  140,  18  Pac  363, 
and  is  as  obligatory  upon  the  courts  in  a  suit  in  equity  as  in  actions  at 
law;  cited  in  Hanchett  v.  Blair,  100  Fed.  826,  to  point  that  Nevada 
Gen.  Stat.  1861,  §|  3644,  3645  and  3651  regulating  commencement  of 
action  are  applicable  to  equitable  as  well  as  legal  action;  Nasholds  v. 
McDonell,  6  Ida.  382,  55  Pac.  895,  as  to  when  statute  of  limitation 
begins  to  run  in  case  of  trust;  New  York,  etc.  Land  Co.  v.  Hyland, 
8  Tex.  Civ.  App.  616,  28  S.  W.  213,  as  to  limitation  of  time  and  com- 
mencement of  action  affecting  title  to  real  estate. 

Cited  in  reference  note  in  12  Am.  Dec.  369,  to  point  that  the  statute 
of  limitations  is  expressly  made  applicable  to  all  suits  and  actions. 

Resultant  trust  — Consideration.— Cited  in  Preston  ▼.  McMillan,  58 
Ala.  88,  to  point  that  consideration  for  resultant  trust  may  be  paid  in 
labor  and  property;  Bromwell  v.  Schubert,  40  HI.  App.  331,  to  point 
that  where  wife  delivers  to  husband  large  sums  of  money,  there  being 
no  explanation  why  she  does  so,  makes  question  for  jury  whether  they 
were  a  loan;  McDevitt  v.  Frantz,  85  Va.  923,  9  S.  E.  283,  to  point  that 
trust  will  not  result  in  favor  of  person  who  has  loaned  money  to  par* 
chaser  under  decree  of  court. 
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— Creditora  may  reach  property,  when. — Cited  in  Weckerly  t. 
Taylor,  74  Neb.  86,  103  N.  W.  1066,  to  point  that  creditors  can  reach 
property  where  debtors  are  entitled  to  have  it  conveyed  to  them  by 
equity  upon  demand. 

4  Her.  294-296.    KERCHSVAt  r.  McKENHET. 

Sale  — Passing  of  title.  — Cited  in  Burchinell  ▼.  Hirsh,  5  Colo.  App. 
508,  39  Pac.  355,  to  point  that  jury  should  be  carefully  instructed  they 
must  find  buyer  to  have  intent  and  design  to  buy  from  purchaser,  for 
title  to  pass;  Riehardson-Roberts-Byrne  Dry-Goods  Co.  v.  Goodkind,  22 
Mont.  467,  56  Pac  1081,  to  point  that  where  purchaser  by  willful  and 
false  representation  as  to  financial  condition  induced  seller  to  part 
with  property  which  he  would  not  otherwise  have  done,  sale  may  be 
voided  aa  to  bona  fide  purchaser  for  value;  Butte  Hardware  Co.  v. 
Knox,  28  Mont.  121,  72  Pac.  303,  false  representation  alone  will  not  void 
a  sale  unless  auch  representation  induced  seller  to  do  that  which  he 
would  not  otherwise  have  done. 

4  Ner.  296-304.    KLOPENSTEIll  v.  MULCAHT. 

Cited  in  reference  note  in  4  Llt.A.  526«  to  point  that  in  order  that 
equity  may  relieve  from  mistake  in  quantity  of  land  conveyed  there 
must  be  the  assertion  of  a  fact  on  which  the  person  entering  into  the 
contract  relied,  and  in  the  absence  of  which  it  is  reasonable  to  infer 
that  he  would  not  have  entered  into  it,  or  the  supposition  of  a  fact  the 
knowledge  of  which  it  is  reasonable  to  infer  would  have  made  him 
abstain  from  the  contract  altogether. 

4  Nev.  304-312.    QUINT  t.  OPHIR  S.  MIN.  CO. 

Verdict  on  conflicting  testimony  —  Set  aside  on  appeal,  when.  — Fol- 
lowed in  Covington  v.  Becker,  6  Nev.  283,  and  Geremier  v.  Mayberry, 
14  Nev.  200,  on  point  that  a  verdict  will  not  be  set  aside  by  the  ap* 
pellate  court  on  the  ground  of  conflict  of  testimony  where  the  lower 
court  has  refused  to  do  so,  unless  there  is  such  a  decided  preponderance 
of  evidence  against  it  as  to  create  a  conviction  that  it  was  the  result 
of  mistake  or  misconduct  on  the  part  of  the  jury;  cited  in  Lewis  v. 
Wilcox,  6  Nev.  217,  to  point  that  a  verdict  or  a  finding  by  a  judge  in 
an  action  at  law  will  not  be  disturbed  if  there  is  any  substantial  evi- 
dence to  sustain  it. 

Attorney  •»  Quantum  meruit  — Cited  in  French  v.  Cunningham,  149 
Ind.  635,  49  N.  £.  798,  to  point  that  attorney  may  recover  on  a  quantum 
meruit  where  his  services  have  been  rendered  impossible  or  otherwise 
prevented  by  his  client;  Henry  v.  Vance,  111  Ky.  82,  63  S.  W.  276,  to 
point  that  attorney  should  be  relegated  to  action  on  quantum  meruit 
where  prevented  by  client  or  other  than  his  fault  from  fully  performing 
aarvioes  contracted  for. 
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Contingent  fee.  — ated  in  Reece  v.  Kyle,  49  Ohio  St.  486,  31 

N.  E.  750,  16  L.R.A.  727,  to  point  that  a  contract  between  an  attorney 
and  his  client  for  a  contingent  fee  depending  upon  the  suocesa  of  the 
litigation,  or  for  a  part  or  share  of  the  thing  in  dispute,  is  a  lawful  con- 
tract. 

CSted  in  reference  note  in  6  LJl.A.(N.S.)  93,  to  point  that  if  the 
compensation  of  an  attorney,  agreed  upon  with  his  client,  is  contingent 
upon  the  successful  result  of  the  suit,  the  measure  of  damages  of  an 
attorney  in  a  suit  against  his  client  for  preventing  him  from  per- 
forming the  services  contracted  for  is  not  the  contingent  fee,  but  the 
reasonable  value  of  the  services  rendered. 

4  Nev.  312-317.    STATE  ex  rel.  GREENBAUM  ▼.  RHOADES. 

School  fund  —  Purposes  for  which  applied.  «^  Followed  in  State  ex  rel. 
Keith  V.  Westerfield,  23  Nev.  471,  49  Pac.  120,  as  to  construction  of 
§  3,  art.  XI.  Const,  as  prohibiting  the  legislature  from  using  the  fundii 
arising  from  the  sale  of  public  lands,  which  were  g^ranted  for  educational 
purposes,  for  any  other  branch  of  state  expenditure,  except  that  im- 
mediately connected  with  the  educational  system,  but  that  it  does  not 
prohibit  the  use  of  a  part  of  the  trust  estate  for  the  purpose  of  mak- 
ing the  rest  available;  and  rule  applies  to  interest  derived  from  fund; 
cited  in  State  ex  rel.  Cutting  v.  Westerfield,  24  Nev.  34,  49  Pac.  554, 
to  point  that  money  might  be  appropriated  out  of  the  general  school 
fund  for  the  payment  of  the  salary  of  the  superintendent  of  public 
instruction;  the  above  constitutional  restriction  not  applying  to  that 
portion  of  the  fund  derived  from  taxation  as  provided  for  in  §  6,  at 
art.  XI.  and  the  superintendent  being  immediately  connected  with  the 
common  schools. 

4  Nev.  318-338.    STATE  v.  MANHATTAN  S.  MIN.  CO. 

Findings  —  Objections  to  raised  first  on  appeal  —  Followed  in  Warren 
V.  Quill,  9  Nev.  263,  on  point  that  when  the  findings  of  the  trial  court 
are  not  sufficiently  specific,  application  should  be  made  to  that  ooiu-t 
to  correct  or  amend  its  findings,  and  this  not  appearing  by  the  record 
to  have  been  done,  the  point  cannot  be  raised  for  the  first  time  in  the 
appellate  court;  cited  in  Hogle  v.  Lowe,  12  Nev.  292,  to  point  that 
assignments  of  error  for  alleged  failures  to  find  cannot  be  considered  on 
appeal,  unless  the  court  was  requested  to  find  the  same,  and  an  exception 
taken  to  its  refusal ;  More  v.  Lott,  13  Nev.  385,  no  objection  or  exception 
having  been  taken  below,  and  no  application  having  been  made  to  correct 
or  amend  the  findings,  the  point  cannot  be  raised  for  the  first  time  in  the 
appellate  court;  Schwartz  v.  Stock,  26  Nev.  144,  65  Pac.  353,  to  point 
that  where  the  record  fails  to  show  that  there  was  a  want  of  finding  or 
defective  finding,  also  fails  to  show  that  any  of  the  steps  required  by 
statute  were  taken  to  correct  any  want  of  finding  or  defective  finding,  or 
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that  any  exception  or  other  action  was  taken  in  the  matter,  the  case 
will  be  dismissed  as  without  merit. 

Appeal  —  Foundation  for  action  of  conrt  —  Cited  in  Frevert  v.  Swift, 
19  Nev.  402,  13  Pac.  7,  to  point  that  if  counsel  wish  to  establish  a 
fact  on  which  the  appellate  court  can  act  they  must  do  so  by  the 
introduction  of  evidence,  the  admission  of  the  opposite  counsel,  a  certifi- 
cate of  the  judge  who  tried  the  case,  or  a  positive  statement  of  the 
circumstances  as  having  in  some  way  been  shown  at  the  trial. 

Statement  on  appeal,  none  what  considered.  —  Cited  in  In  re 

Quinn's  Estate,  27  Nev.  174,  74  Pac  6,  to  point  that  where  there  is 
no  statement  properly  authenticated,  errors  appearing  on  the  face  of  the 
judgment-roll,  only,  will  be  considered  on  appeal. 

Alteration  of  instmment  —  By  stranger.  —  Cited  in  reference  note 
in  86  Am.  8t.  Rep.  103,  to  point  that  an  alteration  of  a  written  instru- 
ment by  a  stranger  without  authority  does  not  render  such  instru- 
ment void. 

4  Nev.  338-347.    STATE  r.  WESTERN  UNION  TEL.  CO. 

Assessment  —  Release  by  commissioners.  —  Cited  in  Central,  etc.,  R. 
Co,  9  Nev.  90,  to  point  that  board  of  county  commissioners  cannot, 
after  the  board  of  equalization  has  fixed  the  assessment  of  a  tax- 
payer, release  the  property  of  such  tax-payer  from  the  lien  created 
by  statute,  nor  discharge  the  tax-payer  from  his  obligation;  the  tax 
must  be  paid  in  full  or  its  payment  avoided  upon  some  of  the  grounds 
in  §  32  ot  revenue  act  (Comp.  Laws,  3166) ;  State  v.  Central,  etc.,  R.  Co. 
10  Nev.  61,  in  holding  the  statute  does  not  require  a  separate  assesn- 
ment  or  valuation  of  lands  and  improvements  when  both  belong  to  the 
iuime  owner;  nor  does  it  require  the  value  per  acre  to  be  given;  where 
the  land  is  described  by  its  common  designation  or  name,  it  is  not 
necessary  to  also  give  the  metes  and  bounds;  and  followed  on  p.  78. 
im  point  that  payment  in  full  of  taxes,  only,  can  relieve  tax-payer; 
cited  on  p.  78,  on  point  that  the  state  has  a  right  of  action  for  taxes 
not  declared  delinquent  or  entered  on  the  assessment-roll;  and  followed 
on  p.  85,  on  point  that  provision  for  sworn  valuation  of  property  by 
tax- payer  were  intended  for  benefit  of  state,  and  that  assessors  are 
not  obliged  to  demand  any  statement  before  making  the  assessment,  or 
bound  by  the  sworn  statement  when  made. 

Action  to  collect  tax,  delinquent  list,  etc.  —  Cited  in  State  v. 

Northern  Belle  Mill,  etc.,  Co.  15  Nev.  387,  to  point  that  the  existence 
of  a  delinquent-list  is  not  essential  to  the  right  of  action  for  taxe^v 
that  ought  to  have  been  returned  delinquent;  and  on  p.  388,  to  point 
that  provision  as  to  time  for  completing  the  assessment- roll  is  merely 
directory,  and  any  irregularity  in  that  respect  is  a  defense  in  an 
action  for  the  taxes  only  to  the  extent  that  the  tax-payei  has  been 
injurd  thereby;  State  v.  Sadler,  21  Nev.  18,  23  Pac.  801,  to  point  that 
a  delinquent  tax -list  is  not  necessary  in  the  maintenance  of  a  suit 
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for  taxes;  that  when  an  assessment  is  onoe  properly  made  it  becomes 
the  duty  of  the  tax  payer  to  seek  the  proper  officer  and  pay  his  taxes; 
State  V.  Sadler,  21  Nev.  19,  23  Pac.  801,  to  point  that  acts  of  officers 
required  to  be  performed  between  assessment  of  taxes  and  commence- 
ment of  suit  wliich  are  directory  merely  an  omission  of  any  or  all 
will  not  release  tax- payer  from  obligation  to  state;  State  v.  Nevada 
Cent.  R.  Co.  26  Nev.  366,  68  Pac  295,  to  point  that  a  remedy  is 
provided  by  statute  for  the  enforcement  of  tax  by  distress  and  sale  of 
goods  of  the  tax-payer;  and  the  rule  of  the  common  law  is  that, 
when  a  statute  creates  a  right  and  provides  a  remedy,  it  is  exclusive 
of  all  common- law  remedies;  but  this  doctrine  applies  only  to  those 
to  whom  the  statute  is  a  rule  of  action. 

Cited  in  reference  note  in  11  L.RJL  818,  to  point  that  the  prepon- 
derance of  authority  establishes  that  either  debt  or  assumpsit  may  be 
sustained  for  the  recovery  of  taxes,  as  debt  lies  for  a  sum  of  money 
certain,  due  by  statute. 

•—Authentication  of  afaessment-roll,  etc  —  Qted  in  Wallapai  Min- 
ing, etc,  Co.  V.  Territory,  9  Ariz.  380,  84  Pac.  87,  to  point  that  require- 
ments of  statute,  as  to  authentication  of  asscssment-roll,  are  directory 
only  and  non-compliance  does  not  invalidate  assessment  unless  tax  payer 
is  prejudiced  by  omission;  People  v.  Eureka  Lake,  etc,  Co.  48  Cal.  147, 
to  point  that  failure  to  certify  and  deliver  assessment-roll  within  time 
prescribed  is  not  matter  which  tax  payer  should  complain  of;  it  docs 
not  injure  him;  Buswell  y.  Board  of  Supervisors,  116  Cal.  354,  48  Pac. 
227,  to  point  that  provision  as  to  time  within  which  acts  are  to  be 
done  by  public  officers  regarding  rights  and  duties  of  others  is  directory 
merely  unless  nature  of  act  or  question  makes  it  clear  as  to  time  fixed 
by  weight  of  limitation;  Miller  y.  Kern  County,  150  Cal.  800,  90  Pac. 
121,  to  point  that  affixing  affidaYit  to  assessment-roll  after  manner 
specified  in  code  does  not  invalidate  assessment. 

4  NeY.  348-357.    STATE  y.  FIRST  NAT.  BANK,  Case  No.  1. 

Record  —  Amendment*  after  term.  —  Cited  in  Clark  y.  Strouse,  11 
NeY.  79,  to  point  that  after  the  term  of  court  expires,  the  record  cannot 
be  amended,  except  upon  proceedings  instituted  prior  to  the  expiration 
of  the  term;  after  expiration  of  term  record  cannot  be  amended  unless 
there  is  something  in  the  record  to  amend  by. 

Assessment  and  taxation  —  Mortgage  debt  —  Followed  in  Drexler 
v.  Tyrrell,  15  Nev.  128,  to  point  that  debts  secured  by  mortgage  or 
otherwise  are  taxable,  notwithstanding  the  mortgagee  is  indebted  to 
an  amount  equal  to  or  exceeding  the  amount  of  his  mortgage,  although 
it  is  different  as  to  simple  unsecured  notes. 

Cited  in  reference  note  in  69  Am.  St.  Rep.  40,  to  point  that  the  tax- 
ation of  the  real  estate  of  national  banks  by  the  different  states  is 
directly  provided  for  in  the  federal  statutes  above  referred  ta    Hence 
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it  is  agreed  that  tueh  property  is  subject  to  taxation  in  tlie  townsblpa 
where  located. 

On  national  hanka,  real  estate  and  stock,  only.— ated  in  First 

National  Bank  t.  Kreig,  21  Nev.  407»  32  Pac  642,  to  point  that  national 
banks  are  subject  to  taxation  by  the  state  only  upon  their  real  estate, 
and  upon  the  shares  of  stock  in  the  bank  owned  by  the  stockholders. 

GSted  in  reference  notes  in  €9  Am.  St.  Rep.  41,  to  point  that  the 
notes,  bills,  bonds,  et  cetera,  of  national  banks  are  exempt  from  state 
taxation;  45  LJLA.  739,  the  state  cannot  tax  the  notes,  bills,  bonds, 
etc,  of  national  banks,  because  it  would  be  a  tax  on  the  business  of 
the  banks. 

4  Her.  858-360.    STATE  ▼.  FIRST  NAT.  BANK,  Case  No.  2. 

Relievins  from  default,  etc.  — Cited  in  Sherman  v.  Southern  Pac.  Go. 
102  Pae.  (Not.)  257,  declaring  principal  case  not  to  hold  that  where 
proper  and  well-grounded  application  is  made  invoking  jurisdiction  of 
court  to  relieve  party  of  consequences  of  default,  court  has  no  power 
to  grant  relief. 

4  Nev.  361-^68,  97  Am.  Dec  540.    LAWRENCE  v.  BURNUAM. 

Order  setting  aside  verdict— When  disturbed  on  appeal.  —  Approved 
in  McLeod  v.  Lee,  14  Nev.  400,  on  point  that  where  a  verdict  and  judg- 
ment are  in  accordance  with  the  evidence,  and  there  is  no  substantive 
conflict  in  it,  upon  any  material  issue,  and  no  error  has  intervened, 
the  lower  court  has  no  right  to  disturb  such  verdict  and  judgment; 
when  there  is  conflict  in  the  evidence  upon  some  material  issue,  or 
substantial  error  has  been  committed,  the  appellate  court  will  not  dis- 
turb an  order  setting  aside  a  verdict  and  judgment  otherwise  such  order 
will  be  set  aside  as  unwarranted. 

Mortgaged  personalty  —  Possession,  stttnte  of  frauds.  —  Followed  in 
Wilson  V.  Hill,  17  Nev.  407,  30  Pac  1078,  on  point  that  failure  to  de- 
liver and  retain  possession  of  mortgaged  personal  property  is  conclusive 
evidence  of  fraud;  courts  will  not  stop  to  inquire  whether  there  was 
actual  fraud;  the  law  imputes  it,  because  the  statute  does  not  permit 
this  conclusive  proof  to  be  overcome  by  evidence  of  an  honest  purpose; 
cited  in  Bassinger  v.  Spangler,  9  Colo.  186,  10  Pac.  816,  to  point  that 
change  of  possession  not  being  such  as  statute  requires,  should  have  been 
declared  fraudulent  as  matter  of  law ;  Allen  v.  Steiger,  17  Colo.  558,  31 
Pac.  228,  in  construing  Mill's  Ann.  Stats.  §  2027,  holding  mortgagee  tak- 
ing second  mortgage  on  chattels  with  knowledge  of  outstanding  bill  of 
sale  without  delivery  secures  valid  lien;  Harkness  v.  Smith,  3  Idaho,  225, 
28  Pae.  424,  to  point  that  it  is  not  enough  that  there  be  actual  de- 
livery and  actual  change  of  possession,  so  long  as  party  is  without 
legal  excuse,  is  placed  back  in  same  condition  and  same  apparent  le- 
lation  to  vendor  and  on  apparent  continued  change  of  possession;  Hark* 
nesa  t.  Smith,  8  Idaho,  224,  28  Pac  424,  to  point  that  under  section 
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3021  of  the  CckIo  the  sole  inquiry  was  "immediate  delivery"  follows  an 
actual  and  continued  possession;  question  of  evidence  of  bona  fide 
deed  or  notice  cuts  no  figure  in  such  cases;  Coombs  ▼.  Collins,  6  Ida. 
541,  67  Pac.  311,  holding  transfer  of  personal  property  involved  void 
as  against  creditors  of  seller. 

Cited  in  reference  note  in  12  Am.  Dec.  471,  to  point  that  transfer  of 
property  in  another  jurisdiction  delivery  is  essential  to  validity,  be- 
cause the  retention  of  possession  by  the  vendor  or  assignor  renders  the 
transfer  per  se  fraudulent,  and  therefore  void  as  against  subsequent 
purchasers  and  against  attaching  creditors. 

Levy  on  undivided  interest.  —  Cited  in  Brightman  v.  Morgan,  111 
Iowa,  484,  82  N.  W.  955,  doubting  whether  a  levy  on  an  undivided  one- 
third  interest  was  of  any  validity. 

Cited  in  reference  note  in  14  Am.  St.  Rep.  577,  as  a  compare  case 
to  point  that  where  the  debtor's  goods  are  mixed  with  the  goods 
of  a  third  person,  although  without  such  oerson's  knowledge,  the 
sheriff  may  attach  the  whole  mixture,  and  hold  the  same  until  the 
third  party  identifies  his  portion  and  claims  a  re-delivery  thereof. 

Sale  on  oral  conditions  —  Void  as  to  creditors.  —  Cited  in  Collins  v. 
Wilhoit,  108  Mo.  458,  18  S.  W.  840,  holding  sale  upon  oral  condition 
void  as  to  creditors  even  though  they  had  actual  notice  of  condition; 
overruling  Couver  v.  Johnson,  86  Mo.  533. 

Granting  new  triaL*- Cited  in  reference  note  in  8  Am.  St.  Rep.  698, 
to  point  that  the  trial  court  has  discretion  to  grant  new  trial  when  it  is 
of  opinion  that  the  verdict  is  contrary  to  the  weight  of  evidence,  and  the 
appellate  court  will  not  interfere  with  its  discretion  in  so  doing,  except 
in  extreme  cases,  or  where  it  is  apparent  that  the  lower  court  has 
proceeded  upon  an  erroneous  hypothesis. 

4  Nev.  369-377.    COURCHAINE  y.  BULLION  MIN.  CO. 

Damages  for  right  of  way  for  water  ditch  or  public  lands.  —  Distin- 
guished in  Shoemaker  v.  Hatch,  13  Nev.  267,  and  268,  in  holding  that 
under  the  act  of  Congress  of  July  26,  1866,  one  constructing  a  water 
ditch  across  the  public  lands  of  the  United  States,  cannot  be  held  re- 
sponsible in  damages  for  digging  the  ditch,  to  any  party  who  comes 
into  possession  of  said  land  after  the  ditch  has  been  completed. 

Mines  and  mining  —  Trespass,  evidence  of  title.  —  Cited  in  Patchen  v. 
Kelley,  19  Nev.  415,  14  Pac.  353,  to  point  that  in  a  case  where  the 
evidence  tended  to  show  that  plaintiff  had  discovered  and  located  a  min- 
ing claim  under  the  laws  of  the  United  States  and  was  in  actual  pos- 
session thereof  up  to  date  of  defendant's  wrongful  entry,  and  defendants 
did  not  attempt  to  inquire  into  nature  of  plaintiff's  possession,  the  evi- 
dence entitled  the  plaintiff  to  maintain  the  action,  and  a  nonsuit  was 
improperly  granted;  Alta,  etc.,  Co.  v.  Benson,  etc.,  Co.  2  Ariz.  371,  16 
Pac  569y  to  point  that  where  mine  is  not  subject  to  location  no  title 
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can  be  gained  by  attempting  to  locate  it,  and  there  can  be  no  such  thing 
aa  "good  faith"  in  holding  any  such  attempted  location. 

Cited  in  reference  notes  in  63  Am.  Dec.  97,  as  to  right  of  miners  and 
settlers;  7  L.RJL(N.S.)  772,  it  is  a  question  of  fact  for  the  jury  wheth- 
er a  town  lot  located  by  a  miner  for  mining  purposes  was  so  necessary 
for  his  use  to  enable  him  to  work  his  mine  as  to  make  his  right  superior 
to  that  of  a  pre-emptor  in  accordance  with  the  act  of  Congress  of  July 
ly  1864,  providing  that,  where  mineral  veins  are  possessed,  which  pos- 
fiession  is  recognized  by  local  authority,  and  to  the  extent  so  possessed 
and  recognized,  the  title  to  lodes  to  be  acquired  shall  be  subject  to.  such 
recognized  possession,  and  the  necessary  use  thereof. 

Effect  of  deed  to  claim.  —  Followed  in  Deno  v.  Griffin,  20  Nev. 

252,  20  Pac.  309,  on  point  that  pre-emption  rights  relate  back  to  first 
bteps,  and  that  the  granting  of  a  patent  to  mining  ground  has  the  effect 
to  cut  off  rights  of  intervening  claimants,  such  as  might  arise  from 
subsequent  location,  and  on  p.  253,  on  point  that  when  proofs  are  com- 
pleted and  purchase  money  paid,  the  equitable  title  of  the  purchaser 
is  complete;  and  the  patent,  when  issued,  is  evidence  of  the  regularity 
of  the  previous  acts,  and  relates  back  to  the  date  of  entry,  to  the  ex- 
clusion of  all  intervening  claimants. 

Public  lands  —  Affidavits,  etc.,  of  entrymen  as  evidence.  —  Cited  in 
Peers  v.  Deluchi,  21  Nev.  168,  37  Am.  St.  Rep.  501,  26  Pac.  229,  in 
holding  affidavits  and  declaratory  statements  of  entryman  applying  to 
pre-empt  public  lands,  filed  in  the  proper  land  office,  or  copies  thereof 
<*ertified  by  the  register  of  the  land  office  wherein  the  originals  are 
filed,  are  admissible  in  courts  of  justice  as  evidence  of  the  facts  therein 
«tatcd« 

—  Priority  of  possession,  governmental  recognition.  —  Cited  in  dis.  op. 
of  Murphy,  C.  J.,  in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  46,  35  Pac. 
98,  to  point  that  as  between  persons  none  of  whom  claim  title  from 
the  government,  nor  can  show  a  possession  recognized  by  it,  priority  of 
possession  must  prevail;  but  when  the  government  has  declared,  or  by 
its  proper  tribunals  decided,  that  a  particular  person  is  entitled  to  pos- 
session, such  declaration  or  decision  in  absence  of  fraud,  is  evidence  of 
right  to  possession  superior  to  that  acquired  by  mere  priority  of  pos- 
session unaccompanied  with  any  recognition  from  the  government ;  cited 
in  Talbott  v.  King,  6  Mont.  108,  9  Pac.  442,  to  point  that  where  pro- 
ceedings are  regularly  followed  up  the  first  in  time  is  first  in  right;. 
Kunkel  v.  Utah  Lumber  Co.  29  Utah,  22,  81  Pac.  899,  to  point  that 
actual  possession  of  real  estate,  even  though  wrongful,  is  sufficient  to 
support  action  for  trespasser,  mere  stranger  or  intruder. 

A  Ner.  37&-383.    DUNKER  v.  CHEDIC. 

Homestead  —  "Alienation"  includes  mortgage.  —  Cited  in  ITart  v.  San\ 
derson's  Administrators,  18  Fla.  116,  to  point  that  power  to  alienatst 
homestead  includes  power  to  mortgage. 
8 
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Cited  in  reference  notes  in  65  Am.  Dec.  484,  to  point  that  a  statute 
was  unconstitutional  which  provided  that  no  valid  mortgage  of  a  hmne- 
stead  ^uld  be  made  by  a  husband  and  wife  to  secure  any  lien  or  in- 
debtedness, where  the  constitution  provided  that  homesteads  should  bo 
"exempt  from  forced  sale/'  and  from  alienation,  except  by  the  ''joint 
consent  of  husband  and  wife"  with  a  proviso  that  the  section  should  not 
apply  "to  any  process  of  law  obtained  by  virtue  of  a  lien  given  by  the 
consent  of  both  husband  and  wife,"  etc;  the  ground  of  decision  waft 
that  this  section  of  the  constitution  authorized  mortgages  by  the  hus- 
band and  wife;  87  Am.  Dec.  467,  Nevada  statute  providing  that  no  valid 
mortgage  for  the  purpose  of  securing  a  lien  or  indebtedness  could  be 
made  by  the  husband  and  wife  was  in  conflict  with  this  provision  and 
void. 

4  Nev.  384-395.    WEIL  t.  HOWARD. 

Judgment  — Irregularity  in  docketing.  —  Cited  in  Western  Loan  & 
Sav.  Co.  V.  Currey,  39  Oreg.  413,  87  Am.  St.  Rep.  660,  65  Pac.  362,  to 
point  that  notation  "when  docketed"  is  prerequisite  to  valid  docketing, 
but  using  instead  "entered  on  judgment  book"  is  an  irregularity  of  no 
vital  importance. 

Cited  in  reference  note  in  11  L.R.A.(NJS.)  806,  to  point  that  a  default 
judgment  payable  in  gold  coin  was  held  to  be  an  irregularity  merely » 
and  for  that  reason  not  subject  to  collateral  attack. 

Mortgagee  must  eschanst  property  &8t.  — Cited  in  reference  note  in 
73  Am.  St.  Rep.  664,  to  point  that  the  mortgagee  is,  by  statute,  re- 
quired first  to  exhaust  his  remedy  against  the  mortgaged  property  before 
he  will  be  allowed  to  pursue  a  personal  liability  on  the  part  of  the 
mortgagor.    The  security  must  first  be  exhausted  if  it  has  any  value. 

4  Nev.  395-400.    REED  v.  REED. 

Finding  of  jury  — Vacated  on  appeal  when.  —  Followed  in  Geremia  v. 
Mayberry,  14  Nev.  200,  on  point  that  appellate  court  cannot  reverse 
the  finding  of  a  jury  on  the  ground  that  it  is  against  the  evidence, 
unless  the  preponderance  against  it  is  so  great  as  to  satisfy  the  court 
that  there  was  either  an  absolute  mistake  on  the  part  of  the  jury,  or 
that  they  acted  under  the  influence  of  prejudice,  passion  or  corruption; 
cited  in  State  v.  Thompson,  101  Pac.  (Nev.)  560,  to  point  that  where 
evidence  is  conflicting,  verdict  will  not  be  disturbed  when  there  is  sub- 
stantial evidence  to  support  it. 

Extreme  cruelty  in  divorce.  —  Cited  in  Kapp  v.  District  Court,  103 
Pac.  (Nev.)  238,  cited  in  discussing  what  acts  constitute  extreme  cruelty 
in  application  for  divorce;  Walton  v.  Walton,  57  Neb.  117,  77  N.  W. 
397,  to  point  that  cruelty  by  husband  provoked  by  wife  prevents 
divorce;  Walton  v.  Walton,  57  Neb.  120,  77  N.  W.  398,  holding  husband's 
conduct  not  only  cruelty  but  extreme  cruelty  within  meaning  of  stat- 
ute; Hasterman  ▼.  Masterman,  68  Kaa*  757,  61  Fac  280,  to  point  that 
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in  action  for  diTorce,  provocation  to  act  ii  to  be  conaidered  and  if 
furnished,  give  ample  justification;  Loring  v.  Loring,  17  Tex.  Civ.  App. 
99,  42  8.  W.  645,  to  point  that  husband  as  head  of  the  family  has  right 
to  correct  children  in  moderation  and  if  wife  interferes  such  inter- 
ference being  unwarranted,  she  cannot  complain  of  scuffle  resulting. 

Cited  in  reference  notes  in  15  Am.  Dec.  213,  to  point  that  where  the 
plaintiff  "willfully  provoked**  the  cruelty  of  which  she  complained,  the 
divorce  was  denied;  65  Am.  St.  Rep.  71,  a  divorce  will  not  be  granted 
for  cruelty,  if  it  appears  that  the  complaining  party  has  wilfully  pro- 
voked the  violence  or  misconduct  complained  of,  unless  such  violence 
greatly  exceeds  the  provocation;  66  Am.  St.  Rep.  74,  mere  act  of  violence 
where  there  is  no  apprehension  of  its  repetition,  and  which  is  the  result 
of  rashness  rather  than  malignity,  does  not  furnish  ground  for  divorce 
on  the  ground  of  eruelty;  65  Am.  St.  Rep.  75,  there  may  be  extreme 
cruelty  without  the  slightest  violence;  if  it  appears  probable  that  the 
life  of  one  of  the  parties  will  be  rendered  miserable  by  any  character 
of  misconduct  on  the  part  of  the  other,  although  no  personal  violence 
is  apprehended,  a  divorce  should  be  decreed;  120  Am.  St.  Rep.  627,  di- 
vorce on  ground  of  cruelty  was  denied  because  the  conduct  of  plaintiff 
was  calculated  to  provoke  the  cruelty  of  which  she  complained. 

4  Nev.  400-409.  STATE  EX  RSL.  FLAGG  v.  LADY  BRYAN  MIN.  CO. 

Handamusing  corporations  —  Demand  on  board  for  annual  election.  — 
Cited  in  State  ex  rel.  Sears  v.  Wright,  10  Nev.  170,  not  overruled  by 
Yellow  Jacket  8.  Min.  Co.  v.  Stevenson,  6  Nev.  224  or  Hi  1  Iyer  v.  Over- 
man S.  Min.  Co.  6  Nev.  51;  and  on  p.  171,  to  point  that  a  demand  upon 
a  board  of  trustees  that  they  hokl  an  annual  meeting  for  the  election 
of  the  corporation  need  not  be  made  upon  the  trustees  while  the  board 
is  in  session,  that  such  demand  made  upon  each  of  the  trustees  indi- 
vidually is  sufficient,  and  distinguishing  the  principal  case  from  Yellow 
Jacket  S.  Min.  Co.  T.  Stevenson,  5  Nev.  224,  and  Hillyer  v.  Overman  S. 
Min.  Co.  6  Nev.  51;  and  on  p.  176,  to  point  that  the  fact  the  day  pro- 
vided for  in  the  by-laws  for  calling  an  annual  election  has  passed,  does 
not  Justify  the  trustees  in  refusing  to  call  the  meeting;  that  when  the 
day  has  passed  it  is  the  duty  of  the  trustees  to  call  the  meeting  within 
a  reasonable  time, — certainly  to  call  it  when  demanded  by  any  stock- 
holder; and  that  when  called  it  is  just  as  much  an  annual  meeting  as  if 
called  upon  the  day  prescribed  by  the  by-laws;  Commonwealth  of  Penn- 
sylvania T.  Keim,  15  Phila.  4,  in  holding  the  only  objection  to  writ  of 
mandamus  went  to  the  form  or  title  of  the  action  which  is  amendable 
under  Pennsylvania  Statutes  of  amendments;  power  to  add,  strike  out 
or  change  names  of  parties  plaintiff  or  defendant  and  even  to  change,  in 
certain  cases  the  form  of  action  being  given. 

Cited  in  reference  notes  in  89  Am.  Dec.  736,  to  point  that  wherever 
the  law  imposes  a  specific  duty  upon  a  private  corporation,  and  there 
is  no  other  specific  and  adequate  remedy  provided  for  its  enforcement, 
mandamus  will  lie;  it  is  the  efficient  means  by  which  the  courts  compel 
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Buch  corponttionB  to  obey  the  laws  and  coiuititutioii  of  their  organissa- 
tion,  and  enforce  the  rights  of  their  members;  37  Am.  St.  Rep.  318,  duty 
of  trustees  of  a  corporation  to  provide  for  holding  a  meeting  of  stock- 
holders, to  elect  trustees,  is  a  duty,  the  performance  of  which  may  be 
compelled  by  mandamus;  the  writ  in  such  ease  necessarily  implies  that 
such  election  shall  be  called  in  accordance  with  the  method  provided  by 
statute;  32  LJI.A.  575,  writ  of  mandamus  was  issued  to  compel  the 
calling  of  a  meeting  of  the  stockholders,  the  time  of  meeting  being  pre- 
scribed by  statute  and  not  by  by-law. 

4  Nev.  410-412.    STATS  ▼.  NEWTON. 

Homicide  — Intent  to  kill.  Cited  in  State  v.  Rodriquez^  102  Pae. 
(Nev.)  863,  to  point  that  to  convict  under  an  indictment  for  an  assault 
with  intent  to  kill,  it  is  necessary  that  the  intent  to  kill  be  alleged  and 
proved  beyond  a  reasonable  doubt. 

4  Nev.  413-414.    STATE  v.  DARLING. 
No  citation. 

4  Nev.  414-416.     LADY  BRYAN,  ETC.,  MIN.  CO.  v.  LADY  BRYAN 
MIN.  CO. 

Appeal  —  Presumptions,  errors  must  be  shown.  —  Followed  in 
Schwartz  v.  Stock,  26  Nev.  143,  65  Pac.  352,  on  point  that  all  presump- 
tions favor  the  regularity  of  the  trial  court,  and  that  where  error  is 
alleged  it  must  be  affirmatively  shown  by  the  record  before  an  appellate 
court  will  reverse  on  order  or  judgment  of  lower  court. 

4  Nev.  416-420.    SHARON  v.  DAVIDSON. 

Possession  —  Sufficiency  of  evidence  for  jury.  —  Approved  in  Eureka 
Mining,  etc.,  Co.  v.  Way,  11  Nev.  183,  on  point  that  where  there  i» 
evidence  tending  to  prove  a  survey,  a  marking  of  lines  by  blazing  trees, 
building  a  mill  and  other  houses,  cutting  timber  and  wood  and  other  act» 
of  appropriate  dominion,  it  is  a  question  for  the  jury  and  not  for  the 
court  to  determine  whether  there  is  evidence  sufficient  to  establish 
plaintifTs  claim  of  possession;  cited  in  Simmons  v.  Spratt,  26  Fla.  461, 
8  So.  126,  9  L.K.A.  347,  to  point  that  as  against  a  stranger,  a  tenant 
in  common  or  joint  tenant  is  entitled  to  the  possession  of  the  entire 
joint  premises  or  any  part  thereof;  cited  arguendo  in  Mattis  v.  Boj^gs, 
19  Neb.  703,  28  N.  W.  328,  holding  in  action  for  possession  of  real 
property,  plaintiif  must  recover  on  strength  of  his  title  and  is  entitled 
to  recover  only  according  to  title  proved  on  trial. 

Cited  in  reference  note  in  50  Am.  St.  Rep.  842,  to  point  that  when- 
ever a  stranger  to  the  title  unlawfully  seized  or  held  possession  of  the 
property,  either  cotenant  might  recover  such  possession  and  procure  a 
writ  absolutely  excluding  the  intruder  from  the  possession  of  the  prop- 
erty. 
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Ejectment — By  tenant  in  common.  ^  Cited  in  Goulson  ▼.  Wing,  42 
Kan.  511,  22  Pac.  572,  to  point  that  tenant  in  common  may  bring  action 
against  one  who  has  no  title  even  though  other  tenant  in  common  is 
not  joiner;  Gushing  v.  Miller,  62  N.  H.  526,  to  point  that  in  ejectment 
tenant  in  common  can  recover  the  entire  property  from  one  who  has 
no  title;  Dolph  y.  Barney,  5  Ore.  215,  upholding  instruction  that  tenant 
in  common  of  real  property  may  recover  entire  property  in  ejectment 
against  stranger;  Mather  v.  Dunn,  11  S.  Dak.  200,  74  Am.  St.  Rep. 
788,  76  N.  W.  923,  to  point  that  co-tenant  of  real  property  is  entitled  to 
possession  as  against  stranger  to  title;  Hannegan  v.  Roth,  12  Wash. 
698,  44  Pac.  257,  to  point  that  tenant  in  common  can  recover  entire 
property  as  sole  plaintiff. 

Cited  in  reference  note  in  6  L.R.A.(N.S.)  714,  to  the  point  that  in 
Nevada  one  tenant  in  common  may  recover  the  entire  property  in  eject- 
ment against  a  itranger. 

4  Nev.  420-426.    ICASON  ▼.  HACKSTT. 

Cited  in  reference  notes  in  18  L.RJ^.(N.S.)  1002,  to  point  that  the 
general  rule  of  law  would  compel  every  man  who  has  a  share  in  the 
profits  of  a  trade  to  bear  the  losses  as  a  partner;  18  LJIJI.(N.S.)  1017, 
distinction  appears  to  be  well  established  between  an  agreement  to 
share  the  profits,  and  an  agreement  with  an  agent  to  allow  him  a  cer- 
tain share  of  the  profits  as  compensation,  and  the  doctrine  seems  to  be 
sustained  by  the  weight  of  American  authority,  that  one  who  partici- 
pates in  the  profits  of  a  trade  or  business,  and  has  an  interest  in  the 
profits,  is  chargeable  as  a  partner  with  respect  to  third  persons;  but  if 
he  is  only  entitled  to  receive  a  certain  sum  of  money  in  proportion  to 
a  given  quantum  of  the  profits  as  a  compensation  for  his  labor,  he  is 
not  thereby  liable  to  be  charged  as  a  partner;  18  L.R.A.(N.S.)  1018,  it 
is  ahvays  proper  to  look  to  the  particular  circumstances  of  the  case 
to  ascertain  whether  participation  in  the  profits  of  a  trade  is  not  merely 
a  compensation  for  services,  or  something  else  than  an  interest  in  the 
profits  as  profits;  18  L.R.A.(N.S.)  1033,  a  Aon tract  of  employment  be- 
tween a  master  and  his  servant,  or  a  principal  and  his  agent,  which 
provides  for  the  payment  of  a  part  of  the  employer's  profits  to  the 
servant  or  agent  as  compensation  merely  for  labor  and  services,  docs 
not  create  a  partnership.  It  gives  the  employee  none  of  the  rights  of  a 
partner  in  the  business,  and  imposes  upon  him  none  of  a  partner's 
liabilities;  18  L.RJ^.(N.S.)  1034,  in  principal  case  the  court  adopted 
as  the  correct  rule  a  statement,  respecting  the  receipt  of  profits  as  a 
compensation  for  services,  of  a  writer  in  American  Law  Review,  vol.  2, 
p.  203,  October  1867,  and  January  1868,  which  was  quoted  as  follows: 
Whether  this  compensation  is  fixed  as  so  much  money,  or  is  to  be  as- 
certained in  proportion  to  the  profits,  it  does  not  cease  to  be  compen- 
sation for  the  services  of  an  agent  as  agent, — at  least  so  long  as  such 
agent  is  neither  held  out  to  the  world  as  a  partner,  nor  does  any  act 
soflScient  to  induce  third  persons  to  believe  him  an  actual  partner. 
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4  Her.  426-428.    SCOTT  r.  HAINES. 

WroQC  reaflon  for  correct  jiidciiieat.  —  Approved  in  Thomas  v.  SolU- 
▼an,  13  Nov.  249,  on  the  point  that  a  wrong  reason  will  not  Titiate  or 
Affect  a  correct  judgment  or  result. 

Judgment  reversed  when. — Cited  in  Burch  t.  Southern  Pae.  Go.  104 
Pac  (Ner.)  239,  to  point  that  appellate  court  should  substitute  its  judg- 
ment for  that  of  trial  court  but  should  interfere  only  where  upon  all  the 
evidence  it  is  clear  a  wroog  conclusion  was  reached. 

4  Nev.  429-435.    HENDERSON  v.  COOVER. 

Liability  on  official  bond — General  and  special  svreties.  —  Cited  in 
Johnson  v.  Chamberlain,  18  App.  Div.  499,  46  N.  Y.  Supp.  135,  to  point 
that  in  suit  on  trustees  bond,  sureties  can  not  be  held  liable  for  failure 
to  turn  over  to  assessor  money  received  in  consideration  of  attempted 
transfer;  People  v.  Huffman,  182  UL  399,  55  N.  E.  983,  to  point  that  in 
absence  of  statute  to  contrary,  general  bondsmen  to  guardian,  etc,  are 
not  liable  for  special  act  requiring  special  bond;  Madison  County  v. 
Johnston,  51  Iowa,  155,  50  N.  W.  493,  to  point  that  sureties  for  general 
guardian  of  bond  are  not  liable  for  misappropriation  of  proceeds  of  sale 
made  on  order  of  court  where  special  bond  for  special  sale  is  required 
by  law;  State  v.  Harbridge,  43  Mo.  App.  19,  to  point  that  sureties  on 
general  bond  of  guardian  are  not  liable  for  performance  of  special  trust 
for  which  statute  requires  special  bond;  Broad  v.  City  of  Paris,  66  Tex. 
121,  18  S.  W.  343,  to  point  that  general  sureties  on  bond  of  city  treas- 
urer cannot  be  held  liable  for  defalcation  for  special  fund  where  special 
bond  is  required  for  trust;  Board  of  Supervisors  v.  Ehlers,  45  Wis.  293, 
to  point  that  general  surety  to  an  officer  is  required  to  perform  duty 
which  is  special  in  its  nature  and  is  required  to  give  special  bond,  and 
in  absence  of  declaration  that  the  bondsmen  should  also  be  liable,  no 
such  liability  attaches  to  them;  Findley  v.  Findley,  42  W.  Va.  384,  26 
S.  E.  437,  to  point  that  if  general  bondsmen  of  guardian  are  liable  for 
conversion  in  sale  of  land,  it  is  only  secondarily  so,  doubting  but  not 
overruling  Reed  v.  Hedges,  16  W.  Va.  167. 

Cited  in  reference  note  in  33  L.R.A«  761,  to  point  that  principal  case, 
which  was  an  action  against  the  sureties  on  a  guardian's  general  bond 
for  the  proceeds  of  the  sale  of  real  estate,  it  was  held  that  said  real 
estate  could  not  be  legally  sold  until  the  guardian  gave  an  additional 
bond,  under  Nev.  Laws  1861,  p.  2601,  §  32,  declaring  that  every  guardian 
authorized  to  sell  land  shall,  before  the  sale,  give  bond  to  sell  according 
to  law  and  account  for  the  proceeds. 

4  Nev.  435-436.    KEYSER  v.  TAYLOR. 

No  citation. 

4  Nev.  436-437.    NEIL  t.  DANIEL. 
No  citation. 


119  NOTKS  ON  KSVADA  REPORT&      4  N«y.  437-455 

4  HcT.  437-445.    FLANNEST  T.  AHDSRSOH. 

Open  accoiuiU  — Ho  interest  oa.  — Followed  in  Skinker  ▼.  Clute,  9 
Nev.  345,  on  point  that  under  Keyada  statute,  [Comp.  Laws,  i  327]  in 
the  absence  of  an  express  contract  thereto  in  writing,  interest  is  not 
recoverable  upon  money  due  upon  an  open  account;  but  that  interest  is 
allowed  upon  balance  upon  settlement  from  the  date  on  which  such 
balance  is  ascertained. 

Finding  —  Presvmption  in  favor  of,  on  appeal  —  Followed  in  Lamance 
V.  Bymee,  17  Ner.  201,  30  Pac.  701,  on  point  that  where  findings  are 
within  the  issues  raised  by  the  pleadings,  in  the  absence  of  any  state- 
ment of  the  testimony  that  can  be  considered,  an  appellate  court  will 
presume  that  the  eridence  was  sufficient  to  justify  the  findings. 

Ho  statement  on  appeal -— Errors  considered.  —  Followed  in  In  re 
Quinn's  Estate,  27  Nev.  175,  74  Pac  6,  on  point  that  where  there  is  no 
statement  properly  authenticated,  errors  appearing  on  the  face  of  the 
judgment-roll  only  can  be  considered  on  the  appeal. 

4  Her.  445-447.  STATE  EX  EEL.  COMBIHATIOH,  ETC.,  MIH.  CO.  t. 
CURLES. 

Cited  in  reference  note  in  89  Am  Dec.  740,  to  point  that  mandamus 
will  not  issue  where  the  party  has  an  adequate  remedy  by  appeal.  The 
function  of  an  appeal  or  writ  or  error  cannot  be  usurped  by  the  writ 
of  mandamus. 

Cited  in  reference  note  in  15  Eng.  Rul.  Cas.  136. 

4  Her.  447-455.    HARPER  r.  MALLORY. 

Joint  debtors  —  Default  against  one,  proceeding  as  to  others.  — Dis- 
tinguished in  Evans  v.  Cook,  11  Nev.  73,  referred  to  as  going  far  in 
denying  leave  to  defend  after  default,  and  holding  that  where  a  defend- 
ant is  severally  liable  a  separate  judgment  against  him  may  be  entered 
upon  his  default,  leaving  the  action  to  proceed  against  his  co-defend- 
ants; followed  in  State  v.  Consolidated,  etc.,  Min.  Co.  13  Nev.  202,  on 
the  point  of  opening  defaults  where  there  is  excusable  neglect. 

Default  — Opened  when. —Cited  in  Horton  v.  New  Pass,  etc.,  Min. 
Co.  21  Nev.  189,  27  Pac.  378,  in  discussing  the  rules  regarding  opening 
defaults,  declaring  Howe  v.  Coldren,  4  Nev.  171,  as  enforcing  all  the 
strictness  of  the  common  law  system  of  pleading  and  practice,  and  the 
principal  case  as  recognizing  the  mere  liberal  principles  of  reformed 
pleading;  and  in  dis.  op.  of  Murphy,  J.,  on  p.  191,  to  point  that  the 
panting  or  refusing  of  a  motion,  to  set  aside  defaults  has  always  been 
held  to  be  a  matter  within  the  sound  legal  discretion  of  the  trial  court, 
end  appellate  court  will  not  disturb  the  decision  except  there  has  been  an 
abuiie  of  discretion. 

Cited  in  reference  notes  in  58  Am.  Dec.  390,  as  to  what  does  not  con- 
stitute ''surprise,  mistake,  inadvertence  or  excusable  mistake"  within  a 
statute;  80  Aol  St.  Rep.  266;  and  96  Am.  St.  Rep.  108,  neglect  of  the 
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attorney  U  the  neglect  of  the  client,  and  that  no  mistake,  inadTertenoe, 
or  neglect  attributable  to  an  attorney  can  be  auooessfully  used  as  a 
•ground  for  relief,  unless  it  would  have  been  excusable  if  attributable 
to  the  client.  The  acts  and  omissions  of  the  attorney  in  such  case 
are  those  of  the  client. 

4  Ney.  455-461,  97  Am.  Dec.  546.    ROSE  y.  TSEADWAY. 

Contract  between  pre-emptors.  Followed  in  Treadway  y.  Wilder,  S 
Nev.  97,  holding  that  the  rule  announced  in  the  principal  case  to  the 
effect  that  a  contract,  by  which  one  party  entitled  to  pre-empt  certain 
land  agrees  to  make  no  claim  in  consideration  of  which  the  other  party 
agrees  to  pre-empt  a  larger  tract  and  after  obtaining  title  to  convey 
the  smaller  tract  to  the  first  party  is  neither  in  contravention  of  the 
pre-emption  laws  nor  within  the  statute  of  frauds,  may  be  considered 
to  have  become  a  rule  of  property  in  this  state;  cited  in  Miles  ▼.  John- 
son, 18  Utah,  435,  56  Pac.  300,  to  point  that  where  several  settlements 
made  in  public  lands  on  joint  entry  equity  will  compel  entry  man  to 
convey  proportionate  share  on  being  paid  or  expending  proportionate 
share  of  expenses. 

Parties  and  pleadings.  —  Cited  in  Gulling  v.  Washoe  County  Bank,  28 
Nev.  486,  82  Pac.  802,  in  discussing  adverse  relations  of  parties,  defense 
to  action,  and  necessary  pleadings  to  be  filed  by. 

Ejectment  —  Equitable  defense.  —  Cited  in  reference  note  in  73  Am. 
Dec  599,  to  point  that  defense  of  equitable  title  may  be  interposed  in 
action  in  ejectment. 

4  Nev.  462-468.    LINN  ▼.  UINOR. 

Gold-coin  jndgment  —  "Specific  contract  law."  —  Followed  in  Jones 
V.  Childs,  8  Nev.  126,  on  point  that  where  contract  is  to  pay  in  gold 
coin  judgment  may  be  entered  up  for  payment  in  gold  coin. 

Cited  in  reference  notes  in  87  Am.  Dec.  126;  and  29  L.R.A.  516,  to 
point  that  some  of  the  states,  among  them  California,  Nevada,  and  Ore- 
gon, passed  what  were  known  as  ''specific-contract  laws"  which  pro- 
vided that  when  contracts  were  made  payable  in  a  specific  kind  of 
money,  judgment  should  be  entered  for  the  amount  due  in  the  kind  of 
money  specified  in  the  contract,  was  held  unconstitutional  and  in  con- 
flict with  the  acts  of  Congress. 

Duty  to  correct  errors  —  Stare  decisis.  —  Cited  in  Board  of  Oomr's  v. 
Allman,  142  Ind.  595,  42  N.  E.  212,  39  L.R.A.  74,  as  to  when  it  is  the 
duty  of  the  court  to  correct  its  own  error,  and  the  doctrine  of  stare 
decisis  cannot  be  successfully  invoked  to  perpetrate  them;  Green  t. 
Tenold,  14  N.  D.  56,  103  N.  W.  402,  to  point  that  where  question  invol- 
ving private  and  public  rights  has  been  passed  on  it  is  the  duty  of  the 
court  to  examine  question  judicially  where  properly  called  upon;  Gibbs  v. 
Gibbs,  26  Utah,  397^  73  Pac  647,  to  point  that  where  former  prior 
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decision  is  dearly  erroneous  or  whatever  cause  of  injurious  and  unjust 
action  and  no  injurious  results  will  likely  follow,  it  is  the  imperatiye 
duty  of  the  court  to  OTcrrule  it;  cited  arguendo  in  Kimball  t.  City  of 
GrantsvUle,  19  Utah,  397,  57  Pac.  9,  45  L.RJL  636,  in  determining  that 
doctrine  of  stare  decisis  is  not  an  inflexible  rule,  and  that  there  are 
occasions  where  it  becomes  the  duty  of  the  court  to  re-eicamine  ques- 
tions involved,  and  again  subject  them  to  judicial  scrutiny;  and  when 
there  has  been  but  a  single  decision,  which  is  clearly  erroneous,  or  where 
the  questionable  matter  was  not  necessarily  involved  in  the  case,  or 
where  the  points  involved  were  decided  contrary  to  well-established 
legal  principals,  or  where  it  appears  that  the  facts  and  conditions  were 
materially  different,  or  where  it  is  manifest  the  law  has  been  errone- 
ously decided,  the  doctrine  of  stare  decisis  ought  not  to  be  applied. 

4  Ney.  469-472.    HOWS  t.  HOWE. 

Husband  and  wife  —  After-acquired  property.  —  Cited  in  Cralle  ▼. 
Cralle,  79  Va.  193,  to  point  that  no  claim  can  arise  on  part  of  either 
consort  to  after-acquired  property  of  the  other. 

4  Nev.  473-491.    SIHE  t.  HOWARD. 

Trustee  —  Mortgage  to  bona  fide  party,  lien. «- Cited  in  Fair  v.  How- 
ard, 6  Nev.  306,  to  point  that  where  one  holds  land  in  trust  for  another, 
having  the  legal  title  and  no  declaration  of  trust  being  upon  record,  and 
mortgages  the  same  to  secure  his  individual  debt,  the  mortgagee  oc- 
cupies the  position  of  a  bona  fide  purchaser,  and  his  lien  is  superior  to 
the  equitable  interest  of  the  cestui  que  trust. 

Contract  to  convey  —  Executive  on  conditions.  —  Cantwell  v.  Crawley, 
1S8  Mo.  64,  86  S.  W.  254,  in  discussing  whether  contract  to  convey  was 
executive  in  character  and  provisional  only  on  stipulated  conditions. 

4  Nev.  491-493.    STATS  t.  FIRST  NAT.  BANK. 
No  citation. 

4  Nev.  494-504.    WHITMAN,  ETC.,  IHN.  CO.  v.  TRITLE. 

Trover  —  Demand.  —  Followed  in  Ward  v.  Carson  River,  etc.,  Co.  13 
Kev.  62,  on  point  that  where  there  has  been  an  actual  conversion  of  per- 
sonal property,  no  demand  is  necessary  in  order  to  maintain  an  action 
of  trover;  the  taking  of  property  under  an  invalid  sale,  with  intent  to 
convert  it  to  one's  own  use,  amounts  to  conversion,  notwithstanding  the 
purchaser  took  the  property  in  good  faith;  cited  in  Velzian  v.  Lewis,  15 
Ore.  546,  3  Am.  St.  Rep.  184,  16  Pac.  635,  to  point  that  demand  is  not 
necessary  in  action  in  trover  and  conversion;  Rosum  v.  Hodges,  1  S.  D. 
308,  47  N.  W.  142,  9  L.R.A.  819,  to  point  that  question  of  intent  and 
good  faith  in  party  receiving  possession  from  a  wrongful  taker,  where  the 
owner  has  been  guilty  of  no  negligence,  cannot  have  any  bearing  upon 
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the  right  of  recovery  in  a  civil  action  for  the  property  or  its  value; 
Walley  v.  Deseret  Nat  Bank,  14  Utah,  320,  47  Fke.  151,  to  point  that 
refusal  to  surrender  possession  in  response  to  demand  is  not  of  itself 
conversion;  it  is  only  evidence  of  conversion,  and  like  other  acts  is  open 
to  explanation. 

4  Nev.  504-624.    MITCHEtL  t.  O'NEALS. 

Kesvltant  tmst  —  Limitatioiis.  —  ated  in  Gale  v.  Harby,  20  Fla.  201, 
as  to  taking  case  out  of  statute  of  limitations  in  result  in  trust;  Hol- 
gate  V.  Downer,  8  Wyo.  344,  57  Pac  921,  to  point  that  mere  promise 
that  another  should  share  in  proceeds  of  enterprise  where  such  other  fur- 
nished no  capital  or  labor  or  otherwise  promotes  same  is  void. 

Cited  in  reference  note  in  115  Am.  St.  Rep.  412,  to  point  that  to 
make  partnership  agreement  valid  there  must  be  a  valid  eonsideratioiii 
this  may  be  founded  on  mutual  promises  or  contributions  of  money, 
etc 

Cited  in  reference  note  in  16  Eng.  Rul.  Cas.  261. 

4  Kev.  524-526.    STATE  EX  REL.  BULL  ▼.  SN0D6RASS. 

Constitutional  construction  —  "Vacant"  applies  to  new  as  well  as  old 
offices.  — Cited  in  State  v.  Irwin,  5  Nev.  125,  to  point  that  there  is  no 

technical  or  peculiar  meaning  to  the  word  "vacant"  in  §  8,  art.  V.,  Nev. 
Const.;  it  means  empty,  unoccupied,  without  an  incumbent;  and  it 
applies  to  new  offices  never  filled  [created,  as  in  this  instance,  by  erect- 
ing a  new  county],  as  well  as  to  old  ones  vacated  by  death,  resignation, 
or  otherwise;  cited  in  Cone.  op.  Bigelow,  J.,  in  State  v.  Torreyson,  21 
Nev.  526,  34  Pac.  873,  in  declaring  that  notwithstanding  the  language 
of  constitution  that  an  officer  shall  be  elected  by  the  people,  which 
must  be  generally  followed,  it  could  hardly  have  been  the  intention  that 
this  should  apply  under  any  and  all  circumstances,  for  it  takes  time  to 
(>all  an  election;  and  it  would  often  block  the  wheels  of  government  tor 
an  office  to  remain  vacant  until  an  election  could  be  held  and  the  result 
ascertained,  even  if  one  could  be  held  at  all  without  the  office  being 
first  filled;  cited  in  Ex  parte  Amos  51  Ala.  60,  to  point  that  judge  of 
circuit  court  can  only  be  elected  by  the  people  or  appointed  by  the 
governor  to  fill  vacancy. 

4  Nev.  526-533.    6RELLET  v.  HEILSHORH. 

Constructive  notice  —  Creature  of  statute.  —  Followed  in  Adams  v. 
Haker,  24  Nev.  168,  77  Am.  St.  Rep.  799,  51  Pac  254,  on  point  that 
constructive  notice  is  entirely  a  creature  of  statute;  cited  in  State  ex 
rel.  Nevada  Title  &  Trust  Co.  v.  Grimes,  29  Nev.  85,  124  Am.  St.  Rep. 
883,  84  Pac.  1073,  5  L.R.A.(N.S.)  561,  to  point  that  caveat  emptor 
ruling,  in  absence  of  special  agreement,  it  is  just  and  essential  thai 
purchaser  or  encumbrancer  be  allowed  to  inspect  record. 
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4  9eT.  534-550^  97  An.  Dec.  550.    OPHIR  SILVXS  MIH.  CO.  t.  CAS- 
PSRTES. 

Trior  appropriation''  — Porce  of  early  dedaioaa  aa  to.  — Cited  in 
Vansickle  ▼.  Haines,  7  Nev.  289,  to  point  that  early  decisions  of  Nevada 
and  California,  holding  that  priority  of  appropriation  gave  a  right  to 
use  the  water,  were  made  in  cases  where  there  was  no  title  to  the  soil, 
and  have  no  hearing  in  cases  where  absolute  title  has  been  acquired. 

Cited  in  reference  notes  in  43  Am.  Dec.  279,  to  point  that  property 
in  the  water  of  a  stream  upon  the  public  lands  may  be  acquired  by 
mere  appropriation  for  mining  or  other  beneficial  purposes,  and  that  the 
first  appropriator  is,  to  the  extent  of  his  appropriation,  the  owner  as 
against  all  the  world  except  the  government;  10  LHJIl.  487,  as  between 
persons  who  claim  the  water  of  a  stream  flowing  through  the  public 
landy  merely  by  the  prior  appropriation  of  the  water  itself  or  by  a  prior 
location  upon  the  land,  he  has  the  best  right  who  is  first  in  time. 

—  Extent  of  rights,  subsequent  appropriation.  — Cited  in  Barnes  v. 
Sabron,  10  Nev.  233,  to  point  that  first  appropriator  of  water  of  stream 
running  through  public  lands,  has  the  right  to  insist  that  the  water 
flowing  therein  shall,  during  the  irrigation  season,  be  subject  to  his 
reasonable  use  and  enjoyment,  to  the  full  extent  of  his  original  appro- 
priation and  beneficial  use;  this  is  the  extent  of  his  rights;  subsequent 
appropriators  have  the  unquestioned  right  to  appropriate  the  remainder 
of  the  water  running  in  such  stream;  Sieber  v.  Frink,  7  Colo.  153,  2 
PacL  908,  and  Colorado  Land,  etc,  Co.  v.  Rocky  Ford  Canal,  etc.,  Co. 
3  Colo.  App.  553,  34  Pac.  583,  to  point  that  although  appropriation  of 
water  is  not  considered  complete  until  actual  diversion  or  use,  but 
where  work  is  prosecuted  in  reasonable  diligence  right  relates  back  to 
time  when  first  steps  were  taken  to  procure  it;  Union  Mill,  etc.,  Co.  v. 
Ferris,  Fed.  Cas.  No.  14371,  2  Sawy.  176,  discussing  rights  and  obli(;a- 
tions  of  prior  appropriator  of  water;  Hewitt  v.  Story,  64  Fed.  515.  30 
L.R.A.  270,  in  brief  rteum(^  of  the  principles  applicable  to  appropriation 
of  water  for  beneficial  use  in  Pacific  states  and  territories,  and  the 
things  required  to  perfect  and  protect  the  right,  and  extent  or  right 
acquired;  and  holding  appellant  nor  his  predecessors  ever  acquired  any 
right  by  appropriation  to  the  extent  of  water  claimed;  Union  Mill,  etc., 
Co.  T.  Dangberg,  81  Fed.  95,  discussing  rights  under  appropriation  of 
water  and  use  to  be  made  of  water;  Union  Mill,  etc.,  Co.  v.  Dangberg, 
81  Fed.  109,  discussing  the  point  as  to  time  when  right  to  water  by 
appropriator  commences;  Geddis  v.  Parrish,  1  Wash.  591,  21  Pac.  315, 
as  to  ownership  of  corpus  of  water  and  right  to  have  it  flow  in  stream. 

Cited  in  reference  notes  in  50  Am.  St.  Rep.  700,  to  point  that  to  con- 
stitute a  valid  appropriation  of  water,  it  must  be  made  for  some  bene- 
ficial purpose  then  existing  or  contemplated;  60  Am.  St.  Rep.  810,  if 
notice  is  not  provided  for  by  statute,  or,  if  provided  for,  is  not  given, 
the  title  of  the  appropriator  by  relation  must  be  regarded  as  com- 
mencing at  the  time  when  he  began  hia  dam,  ditch,  flume,  or  other 
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appliance  by  means  of  which  his  appropriation  is  effected,  provided  he 
prosecutes  his  enterprise  to  success  and  with  reasonable  diligence. 

Diligence  required  of  appropriator.  —  Cited  in  Rodgers  ▼.  Pitt^ 

129  Fed.  941,  as  to  diligence  required  in  appropriation  of  water;  Cole 
V.  Logan,  24  Ore.  309,  33  Pac.  570,  as  to  facts  required  of  party  appro- 
priating water  to  point  that  unusual  or  extraordinary  facts  are  not 
required  but  only  such  as  are  usual,  ordinary  and  reasonable. 

Cited  in  reference  notes  in  43  Am.  Dec.  281,  to  point  that  the  notice 
of  an  intent  to  appropriate  and  the  commencement  of  the  work  must 
be  followed  up,  with  reasonable  diligence,  until  the  work  is  completed; 
43  Am.  Dec.  281,  the  right  of  the  prior  appropriator  takes  effect  by 
relation  to  the  commencement  of  his  work,  if  it  is' prosecuted  to  com- 
pletion with  reasonable  diligence,  and  the  rights  of  intervening  appro- 
priators  are  shut  out;  60  Am.  St.  Rep.  810,  the  principal  case  is  the 
only  known  attempt  to  prescribe  any  general  test  by  which  to  deter- 
mine the  diligence  required  of  an  appropriator;  30  L.R.A.  676,  a  rea- 
sonable time  is  allowed  in  which  to  complete  an  appropriation  of  water, 
and  whether  or  not  reasonable  diligence  has  been  used  depends  upon  all 
the  circumstances  of  the  case,  but,  matters  which  will  excuse  delay 
must  be  incident  to  the  enterprise  and  not  to  the  person,  such  as  lack 
of  capital  or  illness  of  appropriator. 

CommoA  law.  — Cited  in  Clough  v.  Wing,  2  Ariz.  382,  17  Pac.  456, 
as  to  common  law  never  having  been  adopted,  not  suited  to  conditions 
in  Arizona. 

4  Nev.  551-558.    IffANDLEBAUM  v.  SUSSELL. 

Cited  in  reference  notes  in  39  L.R.A.  494,  to  point  that  Nevada  stat- 
utes authorizing  persons  complying  with  their  requirements  to  make 
and  construct  all  proper  and  necessary  booms  along  the  stream  of 
water  for  the  driving  of  logs,  provided  they  shall  not  interrupt  the  free 
navigation  of  the  stream;  41  L.R.A.  497,  a  provision  for  appraisement 
of  damages  for  injuries  caused  by  running  logs  down  a  stream  applies 
only  to  a  natural  and  necessary  injury,  and  not  to  those  caused  by 
negligence,  and  for  the  latter  a  common  law  action  will  lie. 
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5  HCT.  15-36.    STATE  ez  reL  ASH  ▼.  PASKIIISON. 

Statutory  constnictioii  —  UneonstitiitioiiAlity.  —  Followed  in  Gibson 
V.  Mason,  6  Nev.  299,  on  point  that  a  statute  cannot  be  declared  unoon- 
atitutional  unless  it  be  clearly,  palpably,  and  plainly  in  conflict  with 
some  provision  of  the  constitution. 

Constitation,  borrowed  clause  —  Construction.  <->  Followed  in  Hess  v. 
P®SSr>  7  ^^y*  27,  to  point  that  where  a  constitutional  provision  has  boen 
borrowed  from  another  state,  after  its  meaning  has  been  judicially 
determined  by  that  state,  the  construction  so  put  upon  it  is  deemed 
adopted  with  the  language. 

Statutory  construction  —  Borrowed  statute,  presumption.  —  Cited  in 
Hunter  v.  Truckee  Lodge,  14  Nev.  36,  to  point  that  when  there  is  rea- 
son to  presume  that  the  legislature  in  adopting  the  statute  of  another 
state  has  knowledge  of  the  construction  which  has  been  put  upon  it  by 
the  highest  courts  of  the  state  from  which  it  is  borrowed,  that  construc- 
tion is  presumed  to  have  been  adopted  along  with  the  statute;  but 
there  are  exceptions  to  this  rule:  First,  when  the  language  of  the 
statute  is  so  plain  it  will  admit  of  but  one  construction,  another  and 
an  absurd  construction  will  not  be  given  simply  because  it  has  been  so 
construed  in  another  state;  and  second,  when  the  decision  of  the 
court  containing  the  construction  had  not  been  published  at  the  time 
when  adopted;  cited  in  Gossage  v;  Crown  Point,  etc.,  Min.  Co.,  14  Nev. 
157,  to  the  point  that  where  an  adopted  statute  exists  in  substantially 
the  same  form  in  two  states  at  the  time  of  its  adoption,  and  one  of 
those  states  had  already  construed  it  and  the  other  did  not  construe  it 
until  after  its  adoption  by  the  third  state,  as  between  the  constructions 
in  the  other  two  states  the  presumption  of  law  is  in  favor  of  the  con- 
struction which  had  been  given  at  time  of  adoption  by  such  third  state. 

Powers  —  Liability  of  abuse  no  reason  against  exercise.  — Cited  in  die. 
op.  of  Hawley,  J.,  in  State  V.  California  Min.  Go.  16  Nev.  267,  to  point 
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that  the  fact  that  a  power,  wherever  lodged,  may  be  abused,  is  no  argu- 
ment against  its  exercise. 

"Incnrriag  indebtedness"  ^  Appropriating  revenues  not.  —  Cited  in 
In  re  State  Warrants,  6  S.  Dak.  623,  66  Am.  St.  Rep.  852,  62  N.  W. 
103,  to  point  that  appropriation  from  assessed,  but  not  yet  collected, 
revenues  of  state  and  issuance  of  warrants  in  evidence  thereof,  is  not 
incurring  indebtedness  within  the  meaning  of  the  constitution ;  Western 
Town-Lot  Co.  v.  Lane,  7  8.  Dak.  9,  62  N.  W.  986,  to  point  that  war- 
rants issued  upon  a  fund  to  be  created  by  a  tax  which  has  been  duly 
levied  do  not  constitute  a  debt  within  the  meaning  of  the  constitution ; 
Board  of  Commissioners  v.  Keene,  etc..  Bank,  108  Fed.  614,  47  C.  C.  A. 
464,  to  point  that  warrant  issued  upon  a  fund  to  be  creatted  by  a  tax 
which  has  been  duly  levied  do  not  constitute  a  debt  within  the  meaning 
of  the  constitution;  Stein  v.  Morrison,  9  Ida.  451,  76  Pac  254,  dis- 
cussing the  meaning  of  the  term  "debt"  and  holding  that  appropria- 
tions made  from  revenue  provided  for  the  payment  does  not  constitute 
a  debt  within  the  meaning  of  the  constitution;  State  v.  Kenney,  10 
Mont.  495,  26  Pac.  386,  as  to  the  duty  of  state  auditor  to  issue  war- 
rants for  claims  duly  allowed,  payable  out  of  an  appropriation  to  be 
created  by  tax-levy;  Darling  v.  Taylor,  7  N.  Dak.  543,  76  N.  W.  767, 
to  point  that  revenues  of  state  assessed  and  in  process  of  collection 
may  be  considered  constructively  in  the  treasury  and  may  be  appro- 
priated and  treated  as  though  actually  physically  present. 

Cited  in  reference  notes  in  23  LJt.A.  406,  to  point  that  a  munici- 
pality which  has  reached  its  financial  limit  may  anticipate  the  collec- 
tion of  the  revenue  appropriated  to  its  use  by  drawing  warrants  against 
taxes  levied  but  not  yet  collected,  thus  virtually  appropriating  and 
using  the  amount  drawn  to  the  holder  of  the  warrant;  42  L.R.A.  37, 
claims  were  allowed  [in  numerous  cases]  where  such  claims  were 
asserted  under  an  appropriation;  42  L.RA..  49,  claims  for  expenses  may 
be  allowed  where  same  provided  for  by  statute,  and  were  denied  where 
the  appropriation  was  exhausted,  and  where  the  expenses  were  not 
authorized  by  statute,  and  where  the  certificate  of  the  proper  board 
had  not  been  obtained. 

Statute  —  Adopted  from  ttiother  state,  construction.  —  Cited  in  In  re 
Morrill,  Fed.  Cas.  No.  9821,  2  Sawy.  356,  to  point  that  where  the 
statute  of  another  state  is  adopted,  which  has  been  interpreted  by  the 
highest  courts  of  that  state,  the  interpretation  is  presumed  to  have 
been  also  adopted. 

"Practice"  construction,  force  of.  — Cited  in  Board  of  CommYa 

v.  Bunting,  111  Ind.  146,  12  N.  E.  151 ;  State  v.  Harrison,  116  Ind.  309, 
19  N.  E.  150;  Hovey  v.  State,  119  Ind.  389,  21  N.  E.  890;  and  Board  of 
Comm'rs  v.  Gwin,  136  Ind.  572,  36  N.  E.  241,  22  LJLA.  409,  to  point 
that  practical  construction  given  to  a  statute  has  always  been  regarded 
by  the  courts  as  equivalent  to  a  positive  law;  courts  cannot  shake  a 
principle  which  in  practice  has  so  long  and  so  extensively  prevailed. 
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Gted  in  reference  note  in  13  Am.  8t.  Rep.  146,  to  point  that  practical 
exposition  is  of  controlling  influence  whenever  there  is  need  of  inter- 
pretation of  the  language  of  a  statute,  it  is  equivalent  to  positive  law. 

5  Her.  36^«3.    CARDINAL  ▼.  EDWARDS. 

Lien  for  keeping  animal  —  Lost  by  parting  with  possession.  —  Af- 
firmed in  Estey  t.  Ck>oke,  12  Nev.  280,  on  point  that  the  statutory  lien 
for  keeping  an  animal  is  lost  when  the  possession  is  parted  with. 

Conditional  sale  — Vesting  of  title.  — Cited  in  Central  Loan  &  Trust 
Co.  V.  Campbell  Commission  Co.  6  Okla.  412,  49  Pac.  63,  to  point  tliat 
where  property  is  sold  and  delivered  on  condition,  title  shall  not  vest 
unless  price  agreed  upon  is  paid  within  a  specified  time,  vendee  has 
no  attachable  interest  in  property  until  performance  of  condition; 
Russell  v.  Harkness,  4  Utah,  206,  7  Pac.  869,  holding  that  under  terms 
of  contract  between  parties,  title  to  property  did  not  pass  until  pay- 
ment according  to  the  terms  of  the  notes  given  therefor. 

Cited  in  reference  note  in  18  Am.  Dec.  461,  to  point  that  whenever 
a  condition  precedent  attaches  to  a  contract  of  sale,  and  the  condition 
is  not  waived  by  an  absolute  and  unconditional  delivery,  no  title 
passes  to  the  vendee  until  he  performs  the  condition  or  the  seller 
waives  it. 

5  Nev.  43-44,  STATE  ▼.  WILSON. 

Appeal  —  Errors  not  considered  when.  ^- Followed  in  State  v.  Wallin, 

6  Nev.  281,  on  point  that  alleged  error  in  ruling  of  trial  court  on 
motion  [in  this  case  for  a  continuance]  cannot  be  considered  by  the 
appellate  court,  if  the  affidavits  are  not  properly  in  the  transcript, 
and  there  is  no  bill  of  exceptions  nor  a  statement  on  appeal;  cited  in 
State  V.  Bronzo,  30  Nev.  312,  96  Pac.  1001,  to  point  that  where 
nothing  appeared  in  record  showing  upon  what  trial  court  acted,  all 
presumptions  are  in  favor  of  regularity. 

Method  of  taking.  —  Cited  in  Smith   v.  Wells   Estate  Co.   29 

Nev.  416,  91  Pac.  316,  to  point  that  method  of  taking  appeal  is 
purely  statutory  that  by  analogy  bill  of  exception  properly  settled 
and  signed  by  judge  and  record  complying  with  statute  will  be  con- 
sidered. 

5  Nev.  44-7a    ROBINSON  ▼.  IMPERIAL  SILVER  MIN.  CO. 

Robinson  v.  Imperial  Silver  Min.  Go.  6  Nev.  78,  same  case  upon 
petition  for  rehearing. 

Ejectment  —  Prior  possefsiOB,  what  sufficient  —  Followed  in  Lynch 
V.  LawBon,  8  Nev.  163,  on  point  that  in  ejectment,  where  plaintiff 
relies  upon  prior  possession  alone,  he  must  show  such  possession  as 
would  warrant  maintaining  an  action  in  trepass;  cited  in  Eureka  Min. 
Co.  V.  Way,  11  Nev.  176,  to  point  that  in  action  affecting  land,  where 
plaintiff  relies  solely  on  poesessioBy  an  actual  and  continued  occupation 
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of  land  must  be  shown,  and  subjection  to  will  and  conirol  of  com- 
plainant; followed  in  State  ▼.  Central  Pac.  R.  Co.  21  Nev.  258,  30  Pac. 
688,  on  point  that  actual  possession  means  a  subjection  to  the  will 
and  dominion  of  the  claimant,  and  is  usually  evidenced  by  occupation, 
by  a  substantial  inclosure,  by  cultiyation,  or  by  appropriate  use, 
according  to  the  particular  locality  and  quality  of  the  property; 
cited  in  Silver  Peak  Mines  ▼.  Valcalda,  79  Fed.  889,  sustaining  instruc- 
tion as  to  what  facts  are  necessary  to  be  established  to  entitle  party 
to  recover  upon  actual  possession  solely;  Valcalda  v.  Silver  Peak  Mines, 
86  Fed.  94,  29  C.  C.  A.  591,  to  point  that  in  ejectment  where  pos- 
session is  relied  on,  it  must  be  actual  and  complete. 

Cited  in  reference  note  in  30  L.R.A.  675,  to  point  that  the  mere 
appropriation  or  location  of  a  mill- site  is  not  an  appropriation  of 
water  enough  to  run  the  mill. 

Mines  and  mining  —  Wrongful  adverse  possession,  assessment  work. 
—  Cited  in  Utah  Min.  etc.,  Co.  v.  Dickert,  etc.,  Co.  6  Utah,  207,  21 
Pac  1011,  5  LJt.A.  270,  to  point  that  whereby  adverse  possession  a  min- 
ing claim  is  taken  and  held  wrongfully,  the  rightful  owner  is  excused 
from  doing  the  assessment  work  during  the  time  of  such  adverse  pos- 
session; cited  arguendo  in  Slavoman  Min.  Co.  v.  Perasich,  7  Fed.  335, 
7  Sawy.  217,  holding  that  relocators  in  actual  possession  after  for- 
feiture cannot  be  ousted  forcibly  by  original  locators  for  the  purpose 
of  resuming  work,  although  relocators  have  not  yet  filed  on  claim. 

Error  in  charge,  assuming  facts  —  Not  ground  for  reversal  when. — 
Cited  in  Gaudette  v.  Travis,  11  Nev.  161,  to  point  that  error  on  part 
of  court  in  assuming  as  a  fact  a  matter  regarding  which  if  it  had  been 
submitted  to  the  jury  and  they  had  found  otherwise,  no  court  would 
have  hesitated  to  set  the  verdict  aside,  under  such  circumstances,  the 
inadvertent  assumption  of  the  facts  by  the  court  was  not  such  an  error 
as  to  justify  reversal. 

Statute  of  limitations  —  Foreign  corporation  cannot  plead.  —  Fol- 
lowed in  State  v.  Central,  etc.,  R.  Co.  10  Nev.  81;  and  Barstow  v.  Union 
Consol.  S.  Min.  Co.  10  Not.  386,  on  point  that  foreign  corporation 
is  not  entitled  to  plead  the  statute  of  limitations  in  a  personal  action; 
and  on  p.  387  in  last  case  held  the  expression  ''cause  of  action,"  as 
used  in  §  21  of  statute  of  limitations,  applied  to  real  estate  as  well  as 
to  personal  property,  and  declined  to  review  the  decision  in  principal 
case  adhering  to  it  upon  doctrine  of  stare  decisis;  and  in  Sutro  Tunnel 
Co.  V.  Segregated  Belcher  Min.  Co.  19  Nev.  125,  7  Pac.  273,  adding  that 
§  21  was  inserted  for  the  purpose  of  creating  an  exception  to  the  gen- 
eral rule  as  to  the  time  when  the  cause  of  action,  whatever  it  might 
be,  should  be  commenced,  and  applies  to  all  cause  of  action,  and  to 
foreign  corporations  as  well  as  to  persons  absent  from  the  state;  cited 
in  Blair  v.  Silver  Peak  Mines,  84  Fed.  738,  to  point  that  foreign 
corporation  cannot  plead  statute  of  limitations;  Hanchett  v.  Blair, 
100  Fed.  827i  to  point  that  a  foreign  corporation  cannot  plead  the 
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statute  of  limitationB  as  to  suit  to  foreclose  mortgage  on  property 
situated  within  state;  PennsyWania  Go.  ▼.  Sloan,  1  IlL  App.  370,  to 
point  that  foreign  corporations  cannot  plead  statute  of  limitations; 
Colonial,  etc.,  Mortg.  Co.  ▼.  Northwest  Thresher  Go.  14  N.  D.  163,  116 
Am.  St.  Rep.  642,  103  N.  W.  917,  70  LJCJl.  817,  to  point  that  a 
foreign  corporation  comes  within  the  proTision  of  a  statute  of  limita- 
tions which  excepts  absentees  from  its  operations;  Bums  v.  White 
Swan  Min.  Co.  35  Ore.  308,  57  Fac.  638,  to  point  that  foreign  cor- 
porations cannot  plead  statute  of  limitations  as  har  to  suit;  Union 
Consolidated,  etc,  Min.  Co.  ▼.  Taylor,  100  U.  S.  41,  25  L.  ed.  542,  to 
point  that  statute  of  limitations  of  Nevada  except  foreign  corpora- 
tions from  their  protection. 

aud  in  reference  note  in  18  L.R.A.  524,  to  point  that  a  foreign 
oorporation  cannot  plead  the  statute  of  limitations. 

^-^•Ho&-re8idents  caanot  plead. -— Cited  in  Bumes  ▼.  Crane,  1  Utah, 
182,  to  point  that  statute  of  limitations  does  not  run  in  favor  of 
non-residents. 

5  HeT.  81-84.    PECK  ▼.  BROWN. 

Fixtnre  — When  house  is  not  a. ^Followed  in  Brown  ▼.  Lillie,  6 
liev,  252,  on  point  that  a  personal  chattel  cannot  be  considered  as  an 
incident  to  the  land,  even  as  between  vendor  and  venaee,  so  as  to 
pass  by  a  conveyance  of  the  realty;  and  that  a  house  that  was 
neither  annexed  to  the  soil,  nor  an  intention  to  make  it  a  permanent 
structure  is  not  a  fixture  and  will  not  pass  by  a  conveyance  or  patent 
of  the  land. 

5  Nev.  84-90.    HILGER  ▼.  EDWARDS. 

Workman  — Cannot  enforce  lien,  when.  — Cited  in  Hillsburg  v. 
Harrison,  2  Colo.  App.  302,  30  Pac.  357,  to  point  that  workman  cannot 
enforce  lien  for  labor  where  he  refuses  to  perform  his  contract  accord- 
ing to  its  terms. 

5  Her.  90-93.    LITTLE  ▼.  CITRRIE. 

Action  agaiBft  non-resident- Affidavit  for  puhlieation.  —  Followed 
In  Boy  ▼.  Whitford,  9  Nev.  373,  on  point  that  to  obtain  legal  service 
by  publication  of  summons  against  a  non-resident  it  must  appear 
by  affidavit  that  the  defendant  is  a  non-resident  and  that  a  cause 
of  action  exists  against  him;  if  the  affidavit  merely  states  conclusions 
of  law  it  is  insufficient,  and  judgment  void;  cited  in  Victor  Mill  &  Min. 
Co.  V.  Justice  Court  of  Tp.  18  Nev.  24,  1  Pac.  832,  to  point^that  the 
probative  facts  set  out  in  the  affidavit  must  be  sufficient  to  justify 
tlie  court  in  being  satisfied  of  the  existence  of  the  ultimate  facts 
reqfiiired  by  statute  before  it  has  jurisdiction  to  order  service  of  sum- 
mons by  publication;  Coffin  v.  Bell,  22  Nev.  183,  68  Am.  St.  Rep. 
788,  37  Fnc  241,  to  point  that  where  constructive  service  of  summons 
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is  relied  upon  to  sustain  a  judgment,  a  strict  eonpliance  with  the 
provisions  of  the  statute  is  required;  and  on  p.  184  to  point  that 
the  order  should  be,  not  that  summons  issue,  but  that  service  be  made 
by  publication  of  the  summons;  and  in  Pratt  v.  Stone,  25  Nev.  373, 
60  Pac.  515,  to  point  until  proper  service  of  summons  by  publication 
is  complete,  the  justice  (or  court)  cannot  acquire  jurisdiction  of  person 
of  defendant,  except  by  voluntary  appearance,  and  if  he  enters  judg- 
ment by  default  before  service  is  complete,  he  exceeds  his  jurisdic- 
tion, and  the  judgment  is  void.  An  appeal  lies  from  such  a  judgment, 
but  it  may  be  annulled  on  certiorari. 

5  Nev.  93-99.    TINKUM  v.  CNEALE. 

Joint  contract  —  Judgment  against  one  bar  as  to  others.  —  Followed 
in  Stevenson  v.  Mann,  13  Nev.  274,  on  point  that  where  the  contract 
sued  on  is  joint,  and  plaintiff  voluntarily  consents  to  a  judgment 
against  one  of  two  or  more  defendants,  the  other  defendants  may  rely 
upon  that  judgment  as  a  bar  to  that  or  any  other  action  on  the 
contract;  approved  in  Hinman  v.  Cutler,  Fed.  Cas.  No.  6,524,  2  I>owell, 
364,  on  point  that  in  action  against  joint  defendants,  right  to  contribu- 
tion from  codefendants  may  be  ascertained  and  established  by  same 
judgment;  cited  in  Hickcock  v.  Bell,  46  Tex.  616,  to  point  that  on 
suggestion  of  bankruptcy  of  the  plaintiff  and  proper  showing,  trial 
of  a  cause  may  proceed  to  judgment  against  the  sureties  on  bond  on 
appeal,  if  no  error  is  found  in  the  record  and  furtlicr  proceedings 
against   the   bankrupt   bo    staid. 

5  Nev.  99-102.    STATE  v.  AH  LOL 

Declarations  of  defendant  —  Admissible  when.— Cited  in  State  ▼. 
Stewart,  9  Nev.  120,  to  point  that  to  make  declarations  of  defendant 
admissible  in  evidence  they  must  be  a  part  of  the  res  gestee;  to 
become  such  they  must  have  been  made  at  the  time  the  act  was  done, 
which  they  are  supposed  to  characterize,  and  have  been  well  calculated 
to  unfold  the  nature  and  quality  of  the  facts  they  are  intended  to 
explain,  and  so  to  harmonize  with  them  as  obviously  to  constitute 
one  transaction;  Coffin  v.  Bradbury,  3  Ida.  786,  35  Pac.  720,  to  point 
that  whether  declarations  made  after  occurrence  of  litigated  issue 
should  be  admitted  as  evidence  in  behalf  of  party  making  them,  were 
in  sound  dscretion  of  trial  court;  Louisville,  etc.,  Ry.  Co.  v.  Buck, 
116  Ind.  577,  9  Am.  St.  Rep.  883,  19  N.  E.  458,  2  LR.A.  526,  to  point 
that  declarations  which  are  the  natural  emanations  or  outgrowth  of  the 
act  or  occurrence  in  litigation,  although  not  precisely  concurrent  in 
point  of  time,  if  they  were  yet  voluntarily  and  spontaneously  mnde 
so  nearly  contemporaneous  as  to  be  in  the  presence  of  the  transaction 
which  they  illustrate  and  explain,  and  were  made  under  such  circum- 
stances as  necessarily  to  exclude  the  idea  of  design  or  deliberation, 
must  be  admissible  as  a  part  of  the  act  or  transaction  itself;  Chris- 
topherson  v.  Chicago,  M.  &  St.  P.  R.  Co.  135  Iowa,  418,  124  Am.  St. 
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Rep.  284,  109  N.  W.  1080,  to  point  that  admissibility  of  declarations 
under  circumstances  of  particular  case  is  largely  with  in  discretion  of 
trial  judge. 

Instructions  —  Refusal  not  error  when.  —  Followed  in  State  y. 
Douglas,  26  Kev.  205,  65  Pac.  804,  on  point  that  it  is  not  error  to 
refuse  instructions,  if  there  is  no  evidence  before  the  court  making 
them  applicable,  even  though  such  instructions  contain  correct  state- 
ments of  the  principles  of  the  law. 

Robbery  — Indictment  for.  — Cited  in  Boles  ▼.  State,  68  Ark.  38,  22 
S.  W.  887,  to  point  that  indictment  for  robbery  must  allege  that  prop- 
erty taken  belonged  to  the  person  robbed  or  to  a  third  person; 
State  ▼.  Adams,  58  Kan.  367,  49  Pac.  81,  to  point  that  in  accusa- 
tion of  robbery  it  is  not  necessary  that  property  belonged  to  person 
robbed;  it  is  sufficient  if  it  belonged  to  third  person. 

Cited  in  reference  note  in  67  L.R.A.  849,  to  the  point  that  an  indict- 
ment for  robbery  charging  a  taking  from  the  person  of  a  married  woman 
and  laying  the  property  in  her  husband,  is  good  as  against  the  con- 
tention that,  to  constitute  the  offense  of  robbery,  the  property  must 
be  taken  from  the  person  of  the  real  owner;  the  gist  of  the  offense 
being  the  violent  taking  of  the  property  from  the  person  of  another 
against  his  will. 

ETidence.  —  Cited  in  Metropolitan  K.  Co.  v.  Collins,  1  App.  D.  C. 

388,  as  to  admissibility  in  trial  of  an  indictment  for  robbery  of  declara- 
tions made  by  perHon  immediately  after  being  robbeil,  description  of  per- 
son and  address  of  assailant;  State  v.  Smilh,  26  Wash.  357,  67  Pac.  71, 
to  point  that  declarations  of  person  robbed,  when  of  the  res  gestae 
are  admissible  in  evidence. 

5  Hey.  102-111.    WESTERN  UNION  TEL.  CO.  y.  ATLANTIC  ft  PAC. 
TEL.  CO. 

Monopoly  —  Statute  conferring,  yoid.  —  Cited  in  Pensacola  Tel.  Co.  v. 
\¥estem  Union  Tel.  Co.  Fed.  Cas.  No.  10,960,  2  Woods,  643,  holding  so 
much  of  act  of  legislature  as  attempted  to  give  exclusive  right  to 
telegraph  company,  is  null  and  void. 

Cited  in  reference  notes  in  24  L.RA..  165,  to  point  that  the  state 
cannot  by  the  grant  of  an  exclusive  franchise,  prevent  the  use  of  a 
poet-road  by  any  telegraph  company  which  has  accepted  the  act  of 
Congress;  but  proof  of  such  acceptance  is  necessary,  and  a  letter 
purporting  to  be  from  the  postmaster -general,  which  is  not  authenti- 
cated, is  not  sufficient  proof;  while  the  letter,  if  authentic,  may  be 
sufficient,  the  proper  proof  would  be  a  certified  copy  of  the  acceptance 
filed  under  seal  of  the  government;  24  L.R.A.  311,  foreign  corporation 
operating  a  telegraph  line  between  states,  and  which  has  accepted  the 
act  of  Confess  of  July  24,  1866,  giving  it  the  privilege  of  using  post- 
roads,  cannot  be  excluded  from  a  state;  and  the  attempt  of  a  state  to 
grant  an  exclusive  franchise  for  telegraph  business  is  yoid. 
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Contract   ^Yiag  void.  ^  Cited  in  Western  Union  TeL  Co.  ▼. 

American  Union  TeL  Co.  66  Ga.  163,  38  Am.  Rep.  781,  holding  contract 
between  railroad  and  telegraph  company,  giving  latter  the  excluuTe 
privilege,  ia  against  public  policy  and  void. 

Cited  in  reference  note  in  60  LJLA.  645,  to  the  point  that  telegraphy 
is  commerce. 

5  Nev.  111-132.    STATE  EX  REL.  CLARKE  ▼.  IRWIH. 

Local  and  special  legislation  —  Validity,  review  by  court.  —  Fol- 
lowed in  Hess  v.  Pegg,  7  Nev.  28;  and  Evans  ▼.  Job,  8  Nev.  338,  <m 
point  that  primarily  the  legislature  must  decide  whether  or  not,  in 
a  given  case,  a  general  law  can  be  made  applicable;  that  decision  may 
be  reviewed,  and  upheld  or  reversed  by  the  courts,  but  presumptively, 
the  decision  of  the  legislature  is  correct;  and  in  Evans  v.  Job,  8  Kev. 
338,  it  is  further  held  that  where  a  local  or  special  law  has  been  passed 
in  reference  to  matter  affecting  a  portion  of  the  people  only,  it  wUl 
be  presumed  to  be  valid  until  facts  are  presented  showing  beyond  any 
reasonable  doubt  that  a  general  law  is  applicable;  cited  in  State  v. 
Lytton,  99  Pac.  (Nev.)  856,  cited  in  construing  statute  (L.  1907,  p. 
335)  providing  for  issuing  county  bonds  for  building  courthouse;  State 
V.  County  Commissioners,  19  Fla.  529,  to  point  that  unless  it  mani- 
festly appears  that  a  general  law  could  have  been  made  applicable, 
a  special  law  must  stand;  State  v.  Robbins,  51  Mo.  88,  passing  upon 
Stats.  1868,  p.  263,  authorizing  coimty  to  levy  special  tax  for  purpose 
of  paying  debts;  McGill  v.  State,  34  Ohio  St.  248,  to  point  that 
principal  case  denying  it  to  be  a  question  for  legislature  to  determine 
whether  an  act  can  be  made  general  or  not,  cites  and  seems  to  rest 
upon  Thomas  v.  Board  of  Commerce,  5  Ind.  4,  which  latter  case  is 
directly  overruled  by  Gentile  v.  State,  29  Ind.  409. 

Cited  in  reference  note  in  14  L.R.A.  666,  to  point  that  it  is  first 
for  the  legislature,  but  finally  for  the  courts,  to  determine  whether  or 
not  a  general  law  could  be  made  applicable. 

—^-Definitions  and  distinctions,  general  statute.  —  Cited  in  Youngs 
▼.  Hall,  9  Nev.  222,  to  point  that  the  words  "public  or  general"  on  the 
one  hand,  and  "private  or  special"  on  the  other,  as  applied  to  statutes 
are  convertible  terms;  so  that  the  word  "special"  when  used  is  as 
much  the  antithesis  of  "public"  as  it  is  of  "general."  A  statute  to  be 
general  must  be  operative  alike  upon  all  persons  similarly  situated; 
but  it  need  not  be  applicable  to  all  the  counties  of  the  state;  State  v. 
California  Hin.  Co.,  15  Nev.  249,  to  point  that  a  law  which  applies 
to  an  individual  or  to  a  number  of  individuals  selected  out  of  a  class 
to  which  they  belong,  only,  is  a  special  and  not  a  general  law;  dis- 
tinguished in  State  v.  Consolidated  Virginia  Min.  Co.  16  Nev.  442,  in 
holding  unconstitutional  an  act  seeking  to  suspend  a  general  law  as  to 
penalties  for  non-payment  of  taxes,  and  restrictive  operation  of  act 
so  that  it  could  include  but  a  portion  of  a  class  of  non-taxpayera 
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mmilarly  ritnated;  cited  in  Sawyer  v.  Dooley,  21  Nev.  399,  32  Pac. 
440,  to  point  that  a  law  requiring  all  railroads,  however  owned,  to  be 
■mieoBcd  by  the  state  board,  and  all  other  property  by  county  assessors, 
as  to  railroads,  is  a  general  and  not  a  special  law  because  it  applies  to 
all  railroads  within  the  state,  which  constitute  a  distinct  class  or  species 
of  property,  concerning  which  it  was  proper  to  adopt  a  different  plan 
of  assessment  from  that  applicable  to  other  kinds  of  property. 

Incorporation  of  municipality  —  Act  naming  initiatory  board.  —  Af- 
firmed in  State  ex  rel.  Roeenstock  v.  Swift,  11  Nev.  138,  on  point  that 
under  the  constitution  of  the  state,  the  naming  in  the  act  of  incor- 
poration of  the  persons  who  are  to  constitute  the  provisional  or  in- 
itiatory board  of  trustees  is  not  the  exercise  of  a  power  intrinsically 
executive;  cited  in  State  v.  Torreyson,  21  Nev.  524,  34  Pao.  872,  to 
point  that  by  admission  of  constitution  requiring  regents  shall  be  elected 
by  people,  relator  took  himself  out  of  rule  in  principal  case;  cited  in 
cone  op.  of  Bigelow,  J.,  in  State  t.  Torreyson,  21  Nev.  526,  34  Pac. 
873,  to  point  that  principal  case  was  one  of  the  exceptions  provided 
for  appointment  and  was  upheld;  distinguished  as  not  applicable  in 
State  ex  rel.  Mack  v.  Torreyson,  21  Nev.  525,  526  and  527,  34  Pac.  873, 
to  a  case  where  the  legislature  increased  the  number  of  trustees  of 
the  state  university  and  named  persons  for  the  new  positions  to  hold 
beyond  the  next  general  election. 

Power  —  Liability  to  abuse,  no  argument  against  •— Followed  in 
State  T.  Galifomia  Min.  Cki.  16  Nev.  257,  on  point  that  the  fact  that 
a  power,  wherever  lodged,  may  be  abused,  is  no  argument  against 
either  its  existence  or  appropriate  exercise. 

Officers^ Mode  of  filling,  ^'elected,"  'Vacancy/'  etc.  — Followed  in 
SUte'v.  Arrington,  18  Nev.  419,  4  Pac.  740;  and  State  ex  rel.  Mack  v. 
Torreyson,  21  Nev.  523,  34  Pac.  872,  on  point  that  the  word  "elected*' 
used  in  §  20,  art.  IV  of  constitution,  in  its  ordinary  signification,  car- 
ries with  it  the  idea  of  a  vote,  generally  popular,  sometimes  more  re- 
stricted, and  cannot  be  held  the  synonym  of  any  other  mode  of  filling 
a  position;  and  the  legislature  cannot  adopt  any  other;  and  on  p. 
420,  in  holding  county  assessor  necessary  officer,  within  the  meaning 
of  §  32,  art.  IV  of  constitution,  an3^  must  be  elected  by  the  people, 
that  the  legislature  has  no  power  to  extend  the  term  of  such  officers 
beyond  the  time  for  which  they  were  elected,  except  temporarily  in 
cases  of  emergency;  cited  in  State  v.  Askew,  48  Ark.  89,  2  S.  W.  351, 
to  point  that  office  is  vacated  by  death,  resignation  or  removal  and 
that  one  newly  created  becomes  ipso  facto  vacant  on  creation;  Wick- 
ersham  ▼.  Murphy,  93  Cal.  38,  28  Pae.  793,  15  L.R.A.  108,  holding  same 
aa  principal  case,  adding  that  no  latitude  of  construction  can  justify 
the  reading  of  "elected"  as  the  synonym  of  "sppointed;'*  People  v. 
Rneker,  5  Colo  464,  to  point  that  "vacancy"  applies  to  office  created  and 
not  filled  by  incumbent;  Sabin  v.  Curtis,  3  Ida.  667,  32  Pac.  1131,  to 
point  that  where  any  county  is  created,  officers  are  to  be  elected 
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at  the  next  general  biennial  election  following  auch  creation;  Smith  y. 
Moore,  90  Ind.  316,  to  point  that  courts  never  use  the  word  "elected" 
as  including  ^'qualified";  Robertson  v.  State,  109  Ind.  108,  10  N.  E. 
596,  to  point  that  there  must  be  (1)  a  vacancy  in  oflfice  and  (2)  no 
provision  made  by  constitution  for  filling  the  office  before  the  governor 
is  authorised  to  appoint;  State  v.  Harrison,  113  Ind.  444,  3  Am.  St. 
Rep.  663,  16  N.  E.  388,  to  point  that  when  constitution  or  laws  provide 
office  shall  be  filled  by  election  without  other  specification,  presumption 
is  election  is  by  the  people;  State  ex  rel.  Hovey  v.  Noble,  118  Ind. 
366,  10  Am.  St.  Rep.  r43,  21  N.  £.  250,  4  L.RJ^.  109,  to  point  that 
where  legislature  creates  a  supreme  court  commission,  conceding  the 
tribunal  the  act  seeks  to  establish  is  a  court,  then  the  instant  the  act 
takes  effect  the  offices  of  the  judges  of  that  court  were  vacant,  and  the 
governor  alone  was  empowered  to  fill  the  vacancies;  but  holding  that 
under  Indiana  Const,  art.  VII.,  §  1,  the  legislature  cannot  create  a 
supreme  court  commission  for  the  transaction  of  judicial  business; 
Hovey  v.  State,  119  Ind.  403,  21  N.  E.  24,  to  point  that  executive  has 
no  power  of  appointment  to  public  office  except  as  it  may  relate  to 
those  who  assist  in  his  personal  executive  duties,  beyond  such  as  is 
expressly  conferred  by  the  constitution  and  laws;  cited  m  dis.  op.  of 
Elliott,  C.  J.,  in  State  v.  Hyde,  121  Ind.  43,  22  N.  £.  652,  to  point 
that  principal  case  said,  perhaps  too  strongly,  that  "in  the  constitu- 
tion of  the  state  of  Nevada,  the  appointing  power  of  the  legislature 
is  neither  cut  up  by  the  roots,  nor  in  any  manner  hampered  with,  save 
where  the  constitution  itself,  or  the  Federal  constitution  provides  for 
filling  a  vacancy;"  Moreland  v.  Millen,  126  Mich.  388,  85  N.  W.  885, 
to  point  that  a  newly-created  office  which  is  not  filled  by  the  tribunal 
creating  it,  becomes  vacant  on  the  instant  of  its  creation;  State  v. 
O'Leary,  64  Minn.  210,  66  N.  W.  265,  to  point  that  a  prospective  ap- 
pointment to  fill  a  vacancy  sure  to  occur  in  public  office,  made  by  officer 
or  body  empowered  at  the  time  to  fill  the  vacancy  when  it  arises,  in 
the  absence  of  the  law  forbidding  it  is  a  valid  appointment  and  vests 
title  to  office  in  appointee;  State  v.  ^layhew,  21  Mont.  100,  52  Pac. 
984,  to  point  that  legislature  in  creating  new  counties  or  towns,  etc.» 
might  elect  or  appoint,  or  provide  for  election  or  appointment,  of  the 
officers  necessary  to  put  such  governmental  agencies,  etc.  in  motion; 
State  ▼.  Harris,  1  N.  Dak.  194,  45  N.  W.  1102,  construing  the  word 
"vacancy"  in  office;  State  ex  rel.  Standish  v.  Boucher,  3  N.  Dak.  395, 
56  N.  W.  144,  21  L.R.A.  544,  to  point  that  all  power  of  appointment 
to  office  is  not  an  implied  executive  function  in  cases  where  the  con- 
stitution is  silent  upon  the  question;  and  holding  that  under  N.  Dak. 
Const.  §  78  the  appointing  power  of  the  governor  is  confined  to  filling 
vacancies  in  offices  in  cases  where  no  other  mode  is  provided  by  the 
constitution  or  laws  for  filling  the  same;  Cline  v.  Greenwood,  10  Ore. 
239,  to  point  that  an  existing  office  without  an  incumbent  is  vacant, 
and  governor  may  fill  by  appointment,  unless  election  or  other  mode 
is  plainly  indicated;   State  ▼.  Compson,  34  Ore.  28,  54  Pac.  350,  to 
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point  that  under  Oregon  oonatitution  legislature  may  fill  vacancies  in 
office;  State  v.  Compeon,  34  Ore.  32,  54  Pac  351,  defining  the  word 
"appointment;"  DriscoU  t.  Jones,  1  S.  Dak.  19,  44  N.  W.  729,  the 
«ourt  saying  that  it  is  not  able  to  apprehend  any  tangible  distinction 
claimed  to  have  been  discovered  in  the  principal  case  between  Stall  v. 
Messmore,  14  Wis.  192;  and  Stocking  ▼.  State,  7  Ind.  329,  discussed 
at  length  in  the  principal  case;  Farquharson  v.  Yeargin,  24  Wash. 
554,  64  Pac.  719,  holding  appointment  of  county  commissioners  by  the 
j^ovemor  was  not  in  contravention  of  the  constitution. 

Cited  in  reference  notes  in  33  Am.  Rep.*  777,  as  to  whether  a 
''vacancy"  can  occur  in  an  ofiice  which  has  never  been  filled;  93  Am. 
St.  Rep.  109,  to  point  that  Thomas  v.  Board  of  Commissioners,  6  Ind. 
4,  was  followed  in  principal  case  but  that  it  was  overruled  long  since. 

Statutes,  constitutionality  of  —  Presumption  and  intendment.  —  Fol- 
lowed in  State  ex  rel.  Dunn  v.  Board  of  Commr's,  21  Nev.  238,  29  Pac. 
975;  and  State  ex  rel.  Norcross  r.  Board  of  Commissioners,  22  Nov. 
411,  41  Pac.  149,  on  point  that  every  possible  presumption  and  intend- 
ment will  be  indulged  in  favor  of  the  constitutionality  of  a  statute, 
and  the  courts  will  interfere  in  case  of  clear  and  unquestioned  violation 
of  the  fundamental  law,  only. 

5  Nev.  132-141.    STATE  t.  McCLUES. 

Evidence  —  Reasonable  doubt.  —  Followed  in  State  v.  Pierce,  8  Nev. 
301,  on  point  that  there  is  this  distinction  between  evidence  tending  to 
prove  guilt  and  that  tending  to  mitigate  or  disprove,  whether  it  come 
from  the  prosecution  or  defense:  that  tending  to  prove  guilt  must  be 
established  beyond  a  reasonable  doubt;  that  tending  to  mitigate  or 
disprove,  by  a  preponderance  of  testimony,  and  if  upon  the  whole  evi- 
dence from  both  sides,  there  is  any  reasonable  doubt  of  guilt  in 
existence  or  degree,  the  defendant  is  entitled  to  the  benefit  of  that 
doubt,  either  to  acquit  or  reduce  the  grade  of  the  crime;  cited  on  p. 
302  to  point  that  a  preponderance  of  evidence  is  all  that  is  required 
in  favor  of  defendant;  he  is  not  required  to  establish  to  the  satis- 
faction of  the  jury  by  preponderating  proof  that  there  were  eircum- 
Htanoes  to  mitigate,  justify  or  excuse;  and  on  p.  304  wliere  it  is  said 
that  it  was  perhaps  unnecessary  to  attempt  to  add  anything  to  tho 
exhaustive  reasoning  in  the  principal  case,  but  that  it  was  done  in 
hope  that  a  unison  of  ruling  might  be  produced  between  supreme  and 
nisi  prius  courts;  Anderson  v.  Territory,  9  Arix.  55,  76  Pac.  638,  to 
point  that  in  a  prosecution  for  homicide  when  state  makes  out  a  prima 
facie  case,  defense  must  prove  circumstances  of  mitigation  or  execu- 
tion sufficient  to  raise  a  reasonable  doubt  in  minds  of  jury;  cited  in 
Hill  V.  People,  1  Colo.  453,  to  point  that  where  defense  on  charge  of 
homicide  is  based  upon  facts  and  circumstances  growing  out  of  the 
charge  itself,  the  burden  of  proof  remains  on  the  government  through- 
out; Landis  v.  State,  70  Ga.  658,  48  Am.  Rep.  588,  holding  instruction 
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AS  to  alibi  ernmeoiUy  which  required  the  proof  to  be  eo  stroag  ae  to 
convince  the  jorors'  minds  beyond  reasonable  donbi  of  its  truth. 

atcd  in  reference  note  in  19  L.R.A.(N.S.)  488,  to  pmnt  thai  bj 
statute  when  the  homicide  is  proved  by  the  state,  and  no  cireumstaDOss 
of  mitigation,  excuse  or  justification  are  shown,  the  burden  of  estab- 
lishing such  mitigation,  excuse,  or  justification  devolves  upon  the 
defendant;  but  nothing  is  said  about  the  degree  of  proof  necessary 
to  be  adduced  by  him  to  maintain  his  defense,  he  is  not  required  to 
establish  the  facts  constituting  his  defense  beyond  a  reasonable  doubt, 
nor  by  evidence  preponderating  over  that  produced  sgainst  him  by  the 
state,  but  only  to  raise  such  doubt  in  the  mind  of  the  jury  that  they 
cannot  be  satisfied  of  his  guilt  beyond  a  reasonable  doubt. 

5  Nev.  141-147.    STATE  EX  SEL.  FORD  r.  HOOVES. 
No  citation. 

6  Nev.  147-154.    DOUGLASS  v.  KAYOR,  ETC.,  VIRGINIA  CITT. 

Corporations — Right  to  issue  negotiable  paper. — Cited  in  Cause  t. 
Clarksville,  Fed.  Cas.  No.  6,276,  5  DHL  166,  to  point  that  principal  ease 
adopts  without  examination  the  erroneous  doctrine  in  Kelley  v.  Mayor, 
etc.,  Brooklyn,  4  Hill  <N.  T.)  263,  in  which  it  is  held  that  independent 
of  statutory  provision,  corporations,  private  and  municipal  may  issue 
negotiable  paper  for  a  debt  contracted  in  the  course  of  business. 

Cited  in  reference  note  in  30  Am.  Dec.  193,  to  point  that  after  a 
debt  has  been  contracted  in  the  legitimate  pursuit  of  corporate  power, 
the  corporation  may  evidence  the  debt  by  writing,  a  doctrine  recog- 
nized quite  universally. 

County  Commissioners — Contracts  by.  —  Cited  in  Hight  v.  Board  of 
Commissioners,  68  Ind.  677,  to  point  that  board  of  county  commission- 
ers are  confined  in  making  contracts  to  powers  expressly  granted  and 
implied  powers  incidental  and  necessary,  and  if  it  makes  contracts  for 
these  purposes,  it  will  be  bound  to  perform  them  the  same  as  indi- 
viduals. 

County  indebtedness  —  Interest  on.  —  Cited  in  San  Patricio  County 
V.  McClane,  68  Tex.  244,  to  point  that  county  court  is  authorised  to 
pay  interest  upon  indebtedness  incurred  in  improvement  it  was  ex- 
pressly authorized  to  make. 

Cited  in  reference  note  in  61  Am.  St.  Rep.  830,  to  point  that  instead 
of  borrowing  money  to  pay  for  something  which  it  is  authorized  to 
purchase,  or  to  do  work  which  it  is  authorized  to  have  done,  a  munici- 
pality may  purchase  such  property  or  have  such  work  done  upon 
credit  and  there  appears  to  be  more  authority  to  sustain  its  action  in 
so  doing  than  there  is  for  a  direct  borrowing  of  money. 

5  Nev.  154-161.    EX  PARTE  HILL. 
Cited  in  reference  note  in  37  Am.  Dec  203,  to  point  that  a  writ  of 
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habeas  eorpoB  cannot  be  used  to  release  a  prisoner  held  by  yirtue  of 
process  issued  from  a  court  of  the  United  States. 

5  Her.  161-189.    ESTATE  OF  MILtSKOVICH,  CASE  HO.  1. 

Administrator^  purchasing  claim  —  May  maintain  suit  against  estate, 
where.  —  Qted  in  Forth  v.  Wyatt,  17  Ner.  183,  30  Pac.  828,  to  point 
that  in  a  case  where  an  administrator  has  not  attempted  to  take  any 
advantage  or  gain  any  profit  by  the  transaction  in  which  he  engaged, 
e.  g.  purchasing  a  claim  against  the  estate  to  prevent  suit  being  brought 
be  my  maintain  an  action  on  the  claim. 

Contest  for  administration  —  Attorneys  fees  not  allowed.  ^  Followed 
in  Bowman  ▼.  Bowman,  27  Nev.  419,  76  Pac.  636,  on  point  that  at- 
torneys' fees  cannot  be  allowed  successful  applicant  for  letters  of  ad- 
ministration. 

Cited  in  reference  note  in  33  LJtJL  668,  to  point  that  on  objection 
made  to  the  charge  of  the  executor  for  expenses  in  transporting  the 
body  to  another  state  for  burial  on  the  ground  that  it  was  excessive, 
it  seems  to  have  been  assumed  that  the  reasonable  expense  incurred  in 
such  removal  is  a  proper  part  of  the  funeral  expenses. 

Note  executed  out  of,  payable  in  state  •— Lex  fori  — Cited  in  Drake 
T.  Found  Treasure  Min.  Co.  53  Fed.  476,  to  point  that  note  executed 
out  of  the  state  made  payable  in  the  state,  cause  of  action  arises  within 
the  state  and  is  to  be  governed  by  the  laws  of  the  state. 

5  Hot.  18&-190.    ESTATE  OF  UXLLENOVICH,  CASE  NO.  2. 

Executors  ^  Unauthorised  loan.  — Cited  in  Young  v.  Cannon,  2  Utah, 
588,  to  point  that  where  executors  retained  money  for  interest  on  loan 
which  they  were  not  authorized  to  make,  amount  should  be  put  into 
receiver's  hands  until  decided  whether  they  are  entitled  to  same  or 
not;  Ralfson  v.  Cannon,  3  Utah,  235,  2  Pac.  206,  to  point  that  admin- 
istrator has  no  authority  to  borrow  money  to  pay  for  the  erection  of 
a  house  upon  the  lands  which  he  holds  for  the  purpose  of  administra- 
tion. 

6  Nev.  190-194.    WEBSTER  ▼.   FISH. 
No  citation. 

5  Ner.  194-201.    STATE  EX  SEL.  HOOTEN  ▼.  McKINNEY. 

Office — Mandamus  to  try  title.  —  Cited  in  Ewing  v.  Turner,  2  Okla. 
104,  35  Pac.  954,  holding  that  mandamus  will  not  lie  to  try  title  to 
public  office. 

Cited  in  reference  notes  in  89  Am.  Dec.  735,  to  point  that  mandamus 
lies  to  compel  delivery  of  books,  records,  papers,  etc.,  pertaining  and 
belonging  to  an  office  to  the  person  properly  entitled  to  their  custody; 
31  L.BJL  346,  where,  by  Tirtue  of  an  act  of  the  legislature,  certain 
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records  and  suits  should  have  been  transferred  to  another  county, 
mandamus  will  lie  to  compel  the  county  clerk  to  transfer  such  records; 
47  L.R.A.  518,  where  mandamus  was  sought  to  compel  the  transfer  of 
pending  actions  from  one  county  to  a  new  one  formed  from  pnrt  of 
the  old  one,  and  the  defense  was  that  the  statute  was  unconstitutional, 
the  court  did  not  consider  the  right  to  raise  that  question,  but  held 
the  act  constitutional,  and  issued  the  writ;  58  L.R.A.  853,  writ  of 
mandamus  will  issue  from  the  supreme  court  in  the  exercise  of  original 
jurisdiction. 

5  Nev.  201-206.    COSBEXT  y.  JOB. 

Cited  in  Corbett  v.  Swift,  6  Nev.  195,  being  an  appeal  on  another 
phase  of  the  principal  case. 

Appeal  —  From  findings,  none  except  on  statement.  —  Approved  in 
Imperial  S.  Min.  Co.  v.  Barstow,  5  Nev.  253;  Alderson  v.  Gilmore,  13 
Nev.  85,  and  Poujade  v.  Ryan,  21  Nev.  451,  33  Pac.  660,  on  point  that 
findings  will  not  be  considered  on  appeal  unless  embodied  in  a  state- 
ment; cited  in  Reno  W.  L.  &  L.  Co.  v.  Osburn,  25  Nev.  68,  56  Pac.  946, 
to  point  that  the  formal  decision  required  to  be  filed  after  the  trial  of 
an  issue  of  fact  by  the  court  under  §  182  of  the  Practice  Act  is  differ- 
ent from  the  written  opinion  of  the  court  mentioned  in  §  340  of  same 
act,  and  latter  properly  in  the  record;  Kirman  v.  Johnson,  30  Nev.  152, 
93  Pac.  502,  as  to  waiver  of  technical  objection  by  failure  to  except; 
Adams  v.  Rogers,  102  Pac.  (Nev.)  699,  to  point  that  findings  of 
district  court  cannot  be  considered  on  appeal  unless  embodied  in  state- 
ment of  case. 

Statement    on.   Statute    regulating,   compliance.  —  Followed   in 

Ellis  V.  Central  Pac.  R.  Co.  5  Nev.  257,  on  point  that  statute  regulating 
statement  on  appeal  must  be  strictly  complied  with;  Meadow  Valley 
Min.  Co.  V.  Dodds,  6  Nev.  264;  Bowker  v.  Goodwin,  7  Nev.  137;  Clarke 
▼.  Lyon  County,  8  Nev.  190;  Neil  v.  Wynecoop,  9  Nev.  48;  Sherman  v. 
Shaw,  9  Nev.  152;  Irwin  v.  Samson,  10  Nev.  283;  Baum  v.  Meyer,  16 
Nev.  92;  State  v.  Central  Pac.  R.  Co.  17  Nev.  268,  30  Pac.  889;  Earles 
V.  Gilham,  20  Nev.  48,  14  Pac.  587;  Roberts  v.  Webster,  25  Nev.  95,  57 
Pac.  180;  Schwartz  v.  Stock,  26  Nev.  150,  65  Pac.  355;  Quinn  v.  Quinn, 
27  Nev.  174,  74  Pac.  6,  statement  not  considered  where  it  contains  no 
assignment  or  specifications  of  the  errors  to  be  ruled  on;  Bowker  v. 
Goodwin,  7  Nev.  137;  and  Quinn  v.  Quinn,  27  Nev.  174,  74  Pac.  6,  and  be 
properly  authenticated;  Clarke  v.  Lyon  County,  8  Nev.  190,  objection 
not  appearing  to  have  been  made  in  the  court  below,  and  not  set  forth 
in  the  assignment  of  errors  on  appeal,  will  not  be  considered;  Neil  v. 
Wynecoop,  9  Nev.  48,  cases  of  contest  for  public  lands  under  act  of 
March  4,  1871,  being  governed  by  the  provisions  of  the  Practice  Act  so 
far  as  applicable  (Stats.  1871,  p.  135,  §  12),  a  statement  on  motion  for 
a  new  trial  in  such  cases,  which  contains  no  sf^ciflcation  of  error,  is  in- 
sufficient; Sherman  v.  Shaw,  9  Nev.  152,  where  the  statement  does  not 
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specify  the  particular  errors  relied  upon,  it  will  be  disregarded;  Irwin  ▼. 
Samson,  10  Nev.  283,  a  transcript  containing  an  abstract  of  the  minutes 
reciting  in  detail  the  orders  of  the  court  and  proceedings  during  the 
trial,  presented  independently  in  the  apparent  order  of  the  trial  and  pro- 
ceedings, does  not  constitute  a  statement  on  appeal,  and  must  be 
disregarded;  Baum  v.  Meyer,  16  Nev.  92,  where  it  is  not  shown  that 
the  statement  on  appeal  was  filed  with  the  clerk,  or  that  a  copy  of 
it  was  served,  or  that  it  was  agreed  to,  or  settled  by  the  judge,  it  does 
not  comply  with  any  of  the  requirements  of  the  statute,  and  cannot 
be  considered;  State  v.  Central  Pac.  R.  Co.  17  Nev.  268,  30  Pac.  889, 
opinion  of  district  judge,  filed  after  his  decision  upon  a  motion  for  a 
new  trial,  cannot  be  considered  by  the  appellate  court  unless  embodied 
m  a  statement  where  the  opposite  party  has  had  an  opportunity  of 
Amending  or  correcting  the  same;  Bliss  v.  Grayson,  24  Nev.  461,  56 
Pac  243,  a  copy  of  the  judgment-roll  is  not  to  be  annexed  to  a  copy 
of  the  statement,  unless  the  appeal  be  taken  from  the  judgment,  on 
appeal  from  an  order  alone,  the  statement  may  contain  all  matter 
necessary  for  explanation  of  the  grounds  urged  for  a  new  trial  (dis. 
op.  of  Bonnifield,  C.  J.) ;  Schwartz  t.  Stock,  26  Nev.  150,  65  Pac.  355, 
a  claim  of  error  on  part  of  trial  court  in  refusing  to  allow  appellant 
to  rebut  by  his  own  testimony  the  testimony  of  certain  witnesses  who 
were  sworn  and  testified  in  the  case,  will  not  be  considered  where  the 
action  of  the  court,  in  the  premises  is  not  assigned  as  error;  Quinn 
r.  Quinn,  27  Nev.  174,  74  Pac.  6,  where  there  is  no  statement  properly 
authenticated,  errors  appearing  on  face  of  judgment-roll  only  can  be 
considered  on  appeal. 

Cited  in  reference  note  in  90  Am.  Dec.  525,  to  point  that  on  appeal 
from  judgment  without  statement  of  fact,  nothing  will  be  considered 
but  the  judgment  roll. 

S  Nev.  206-219.    WILCOX  ▼.  WILLIAMS. 

Statute  of  Umitatioaa-— Taking  ease  ovt  ot  — Followed  in  Taylor 
V.  Hendrie,  8  Nev.  246,  on  point  that  part  payment  is  not  sulficient 
as  a  new  promise  to  take  a  case  out  of  the  operation  of  the  statute  of 
limitations;  cited  in  Kirk  v.  Williams,  24  Fed.  449,  as  to  writing  of 
name  and  date  on  a  past-due  note,  sufficient  to  take  it  out  of  the 
statute  of  limitations;  Keljy  v.  Leacliman,  3  Ida.  634,  33  Pac.  45,  to 
point  that  statute  of  limitations  acts  upon  remedy  only  and  not  upon 
the  debt;  Kelly  v.  Leachman,  3  Ida.  637,  33  Pac.  46,  to  point  thst 
a  general  acknowledgment  is,  where  nothing  is  said  to  prevent  it,  a 
funeral  promise  to  pay  and  to  be  implied;  Burnes  v.  Simpson,  9  Kan. 
667;  and  Moline  Plow  Co.  y.  Witham,  52  Kan.  192,  34  Pac.  753,  to 
point  that  where  statutes  fix  a  limitation  that  has  already  run  and  yet 
give  reasonable  time  in  which  action  may  be  commenced  before  stat- 
ttte  operates,  are  constitutional;  Sibert  v.  Wilder,  16  Kan.  181,  22  Am. 
Rep.  280,  to  point  that  acknowledgment  of  debt,  to  take  case  out 
of  statute  of  limitations,  muat  be  made  to  the  creditor  or  lomeone  act- 
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ing  for  him,  and  not  to  a  stranger,  and  upon  which  the  creditor  is  to 
act  or  confide;  Hanson  ▼.  Towle,  19  Kan.  281,  to  point  that  there 
must  be  an  unqualified  and  direct  admission  of  a  present  subsisting 
debt  upon  which  party  is  liable,  and  which  he  is  willing  to  pay  to 
take  case  out  of  statute;  Dezell  y.  Thayer,  2  Kan.  App.  590,  44  Pac. 
687,  to  point  th&t  a  written  acknowledgment  of  an  existing  liability 
to  remove  bar  of  statute,  must  be  unqualified  and  direct  admission 
of  a  present  subsisting  debt  on  which  the  party  is  liable;  Halladay  ▼. 
Weeks,  127  Mich.  365,  86  N.  W.  800,  to  point  that  where  an  acknowl- 
edgment or  promise  is  conditional  it  cannot  avail  to  take  case  out  of 
statute  except  upon  proof  of  performance  of  condition;  Kuhn  v.  Mounts 
13  Utah,  116,  44  Pac.  1039,  in  holding  that  new  promise  by  writing  to 
pay  upon  contingency  happening,  coupled  with  acknowledgment  of  debt, 
is  sufficient  to  bar  statute  upon  proof  contingency  has  happened. 
Cited  in  reference  notes  in  10  Am.  Dec  573,  to  point  that  where 
a  conditional  promise  is  relied,  performance  of  the  condition  must  be 
averred  and  proved;  95  Am.  Dec.  175,  acknowledgment  to  take  case 
out  of  operation  of  statute,  must  be  clear,  explicit,  and  direct  to  the 
point  that  it  is  due;  39  Am.  St.  Rep.  739,  statute  of  limitations  are 
now  very  generally  regarded  as  statutes  of  repose,  and  not  merely 
statutes  of  presumption  of  payment;  such  statutes  act  upon  the 
remedy  merely  and  not  upon  the  debt;  102  Am.  St.  Rep.  773,  statement 
"I  feel  ashamed  of  it  standing  so  long"  does  not  imply  promise  to 
pay  the  debt  to  which  it  referred;  102  Am.  St.  Rep.  775,  acknowledg- 
ment of  a  debt  accompanied  by  a  promise  to  pay  under  certain  terms  or 
conditions  is  sufficient  to  toll  the  statute,  provided  that  the  terms  or 
conditions  are  performed  or  fulfilled;  111  Am.  St.  Rep.  461,  while 
Statute  of  limitations  effects  remedy  only,  if  the  operation  of  the 
statute  has  been  to  create  title  by  prescription,  that  title  is  not  subject 
to  legislative  impairment,  and  therefore  the  statute  may  be  success- 
fully interposed  as  to  a  defense  to  an  action  instituted  after  its  repeal, 
where  such  defense  is  necessary  to  the  defense  of  a  prescriptive 
title.  In  all  other  cases,  the  statute  in  force  when  the  action  is 
commenced  must  control;  5  L.R.A.  743,  acknowledgment  in  writing 
must  clearly  relate  to  the  particular  debt,  must  identify  it  and  must 
amount  to  a  promise  to  pay  it,  or  it  will  be  insufficient;  48  L.R.A. 
630,  law  of  the  forum  always  governs  the  remedy,  and  that  the  stat- 
ute of  limitations  applies  to  a  remedy  only,  and  not  to  a  right  or  ob- 
ligation that  it  was  doubted  at  one  time  whether  such  rule  would 
apply  when  the  statutory  bar  had  fully  run  against  the  contract  where 
made,  but  that  the  better  opinion  now  is  that  such  fact  makes  no 
difference  and  that  the  rule  is  unchanged  except  when  such  statute  by 
its  terms  and  conditions  extinguishes  and  modifies  the  claim  itself. 

Replevin  from  IT.  S.  Marshal  —  Duty  of  state  court.  —  Cited  in  Parks 
V.  Wilcox,  6  Colo.  602,  to  point  that  where  replevin  suit  is  commenced 
in  state  court  against  marshal  for  goods  seized  by  him  under  process 
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of  Federal  eourt,  the  authority  and  duty  of  the  state  court  ia  to  order 
return  of  goods  to  marshaL 

5  HeT.  219-224.    SONET  ▼.  BXTCKLAND. 
Ko  citation. 

5  Nev.  224-^33.    YELLOW  JACKET  SILVER  MQI.  CO.  ▼.  STEVEN- 
SON. 

CoxporatioBS — Liability  upon  contracts.— Approved  in  Ellis  ▼.  Cen- 
tral Pae.  B.  Co^  6  Key.  256,  as  to  rule  n^arding  the  liability  of  cor- 
porations upon  contract. 

Cited  in  reference  note  in  23  Am.  Dec.  746,  to  point  that  a  ratifica- 
tion of  an  unauthorized  lease  made  by  the  president  of  a  corporation 
is  not  to  be  presumed  from  a  receipt  of  rent  therefrom  by  the  corpora- 
tion, unless  they  knew  of  the  lease,  and  personal  knowledge  of  its 
existence  by  a  minority  of  the  members  of  the  board  of  trustees  is  not 
sufficient  to  charge  the  corporation. 

—— Trustees  may  bind,  when. — Cited  In  Hillyer  ▼.  Overman  Silver 
Min.  Co.  6  Nev.  57,  to  point  that  the  trustees  of  a  corporation  can  bind 
it  when  they  are  together  as  a  board  and  acting  as  such,  only;  Bald- 
win ▼.  Ganfield,  26  Minn.  55,  1  N.  W.  270,  to  point  that  the  governing 
body  of  a  corporation,  as  such,  are  agents  of  the  corporation  only  as 
a  board  and  can  act  as  a  board  not  individually. 

—  Superintendent  mining  company,  authority.  — Cited  in  Lonkey 
V.  Succor  Mill  &  M.  Co.  10  Nev.  19,  to  point  that  the  superintendent 
of  a  mining  corporation  has  no  authority,  by  virtue  of  his  position, 
without  the  consent  or  knowledge  of  the  corporation,  to  change  the 
terms  of  a  written  contract  made  by  the  board  of  trustees. 

Demand  for  annual  election,  how  made.  —  Discussed  arguendo  in 

State  V.  Wright,  10  Nev.  170,  holding  demand  for  annual  election  need 
not  be  made  upon  the  board  of  trustees  when  in  session ;  a  demand  upon 
each  individual  trustee  sufficient. 

Unauthorized  act  of  agent,  ratification.  —  Cited  in  Edwards  v. 

Carson  Water  Co.  21  Nev.  491,  34  Pac.  389,  to  point  that  when  it  is 
sought  to  charge  a  corporation  with  the  ratification  of  an  unauthorized 
act  of  an  agent  by  reason  of  its  acceptance  of  some  benefit  or  ad- 
vantage from  it,  it  should  appear  that  such  benefit  was  accepted  with 
full  knowledge  of  the  character  of  the  act  [adhered  to  on  second  appeal, 
23  Nev.  42] ;  on  p.  506  in  dis.  op.  of  Bigelow,  J.,  it  is  declared  that  the 
language  of  Lewis,  C.  J.,  quoted  on  p.  491  [from  which  foregoing  ab- 
stract made]  "is  not  law,  nor  was  it  decided  so  to  be  in  that  case;" 
it  is  dictum,  and  the  opinion  shows  that  the  judge  writing  it  had 
doubts  of  its  correctness;  this  language  of  Bigelow,  J.,  is  quoted; 
Wright  T.  Oarson  Water  Co.,  23  Nev.  43,  42  Pae.  197,  on  second  appeal, 
facts  not  having  changed  was  affirmed,  Bigelow,  J.,  dissenting,  and  on 
p.  52  says:     "The  court  held  that  the  evidence  showed  that  only  two 
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of  the  trustees  knew  of  the  note,  and  the  extract  from  the  caM  of 
Yellow  Jacket  Co.  ▼.  Stevenson,  was  introduced  for  the  purpose  of 
showing  that  such  knowledge  of  the  part  of  a  board  was  not  sufiicient. 

5  Ner.  233^238.    HOPPER  ▼  PARKINSON. 

Homestead  —  Purchase  money.  —  Cited  in  Johnson  County  Say.  Bank 
T.  Carroll,  109  Iowa,  579,  80  N.  W.  685,  as  to  homestead  right  against 
purchase  money;  Nichols  v.  Overacker,  16  Kan.  594,  as  to  mortgage  of 
homestead  by  husband  for  purchase  money;  Roby  y.  Bismarck  Nat. 
Bk.  4  N.  Dak.  162,  50  Am.  St.  Rep.  633,  59  N.  W.  721,  to  point  that 
mortgage  of  homestead  to  secure  purchase  money  executed  by  fee- 
owner,  need  not  be  signed  by  husband  or  wife  of  such  owner. 

Cited  in  reference  notes  in  99  Am.  Dec.  574,  to  point  that  until  the 
purchase-money  is  paid,  the  vendee  has  not  such  estate  in  the  land  as 
will  support  the  homestead  right,  as  against  the  party  to  whom  such 
money  is  due;  45  Am.  St.  Rep.  385,  no  homestead  right  can  be  ac- 
quired in  land  upon  which  the  purchase  money  is  unpaid,  either  in 
whole  or  in  part,  as  against  the  party  to  whom  such  purchase  money 
is  due.  Altliough  it  is  impressed  with  the  homestead  character,  it  re- 
mains subordinate  to  the  lien  for  its  unpaid  purchase  price,  whetlier 
created  by  mortgage  or  otherwise,  until  removed  in  a  lawful  manner, 
and  may  be  subjected  to  forced  sale  to  satisfy  such  lien  so  long  as  it 
exists;  86  Am.  St.  Rep.  175,  no  homestead  right  can  be  acquired  in 
property  as  against  the  purchase  money  unless  the  lien  therefor, 
whether  created  by  mortgage  or  existing  by  way  of  a  vendor's  lien,  l:n> 
been  relieved  in  some  lawful  way;  86  Am.  St.  Rep.  176,  homestead  riglii 
cannot  attach  as  against  a  mortgage  executed  to  the  vendor  contempo 
raneously  with  the  sale  of  the  land,  to  secure  the  payment  of  the  pur- 
chase money. 

5  Key.  238  —  244.    TODMAN  t.  PURDT. 

No  citation.. 

6  Ney.  244  —  262.    MEAGHER  y.  COUNTY  OF  STOREY. 

Statute  —  Unauthorized  by  constitution.  —  Cited  in  State  y.  Tufiy, 
20  Nev.  428,  19  Am.  St.  Rep.  374,  22  Pac.  1054,  to  point  that  an  act  of 
the  legislature,  not  authorized  by  the  state  constitution  at  the  time 
of  its  passage,  is  absolutely  null  and  void;  it  has  no  binding  authority, 
no  vitality,  no  existence;  and  is  not  validated  by  a  subsequent  adop- 
tion of  an  amendment  to  the  constitution  authorizing  it;  and  cited  in 
People  ex  rel.  McClelland  v.  Roberts,  148  N.  Y.  371,  42  N.  £.  1083,  31 
IfcR.A.  403,  to  point  that  a  statute  which  was  unconstitutional  at  time 
of  its  passage  cannot  be  reviewed  and  infused  with  new  life  by  a  sub- 
sequent constitutional  amendent;  cited  in  Milliken  v.  City  Council.  54 
Tex.  392,  38  Am.  Rep.  629,  to  point  that  conviction  under  an  uncon- 
stitutional law  is  not  merely  erroneous  but  illegal  and  void. 
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Cited  in  reference  notes  in  64  Am.  Dec.  61,  to  point  tliat  an  uncon- 
stitutional statute  affords  justification  or  protection  to  no  one;  64  Am« 
Dec.  54,  where  a  court  or  office  is  established  by  a  legislative  act  ap- 
parently valid,  and  the  court  has  gone  into  operation,  or  the  office  is 
filled  and  exercised  under  the  act,  it  is  a  de  facto  court  or  office,  and 
its  legality  cannot  be  called  in  question  collaterally,  or  except  in  a 
direct  proceeding  for  state  purposes;  21  L.R.A.  142,  acts  performed  by 
a  city  recorder  as  a  committing  magistrate  are  valid  as  to  third  per- 
sona although  the  statute  authorizing  him  to  act  was  unconstitutional. 

De  facto  officer  —  Acts  of,  valid  as  to  whom.  —  Cited  in  Walcott  v. 
Wells,  21  Nev.  57,  37  Am.  St.  Rep.  478,  24  Pac.  370  9  L.R.A.  64,  to  the 
point  that  acts  performed  by  a  city  recorder  as  a  committing  majj^js- 
trate,  although  the  statute  authorizing  him  to  so  act  is  unconstitu- 
tional and  void,  are  to  be  regarded  as  the  acts  of  a  de  facto  officer,  and 
valid  as  to  third  persons  and  the  public;  Parker  v.  State,  133  Ind.  200, 
32  N.  K  843,  18  L.R.A.  575,  to  point  that  one  elected  or  appointed  to 
an  office  under  an  unconstitutional  statute,  before  it  is  adjudged  to 
be  ao,  is  an  officer  de  facto;  Boales  v.  Ferguson,  55  Neb.  569,  76  N.  W. 
19,  to  point  that  an  unconstitutional  act  of  the  legislature  is  as  In- 
effectual as  though  it  had  never  been  passed. 

Cited  in  reference  note  in  63  Am.  St.  Rep.  187,  to  point  that  public 
act  performed  without  legal  authority  valid,  thus  constituting  an  office 
"de  facto." 

Cannot  recover  salary.  —  Cited  in  Runkle  y.  United  States,  19 

Ct.  CI.  419,  to  point  that  an  officer  de  facto  cannot  recover  balary  for 
the  time  he  fills  the  office  and  discharges  the  duties  thereof;  (jarfield 
Tp.  v.  Crocker,  63  Kan.  274,  65  Pac.  274,  holding  that  no  action  lies 
by  an  officer  de  facto  for  recovery  of  salary;  Kimball  v.  Alcorn,  45  Miss. 
159,  to  point  that  when  law  under  which  county  office  is  held  is  un- 
constitutional, party  inducted  into  it  cannot  recover  a  salary;  Selby 
V.  City  of  Portland,  14  Ore.  251,  58  Am.  Rep.  307,  12  Pac.  380,  to 
point  that  principal  case  merely  holds  that  de  facto  officer  cannot 
recover  compensation  for  services  while  occupying  the  office. 

Appeals  —  Statutes  goveniing.  —  Cited  in  Town  of  La  Fayette  v. 
Clark,  9  Ore.  227,  in  discussing  question  whether  statute  governing 
appeals  from  judgments  of  justices,  apply  to  and  govern  the  recorder 
of  a  town  sitting  as  a  town  magistrate. 

5  Hev.  252-255.    IMPERIAL  SILVER  MIN.  CO.  ▼.  BARSTOW. 

Findings  —  Reviewed  on  appeal  when.  —  Followed  in  Bowker  v.  Hood- 
win,  7  Nev.  137,  on  point  that  no  fact  found  by  the  trial  court  will 
be  reviewed  on  appeal,  unless  it  be  shown  by  the  statement  on  motion 
for  a  new  trial  that  all  the  evidence  adduced  to  sustain  it  is  contamcd 
in  the  record;  Alderson  v.  Gilmore,  13  Nev.  85,  findings  of  the  trial 
judge  cannot  be  considered  unless  they  are  included  in  the  ntatenient 
of  the  case;  Nesbitt  v.  Chisholm,  16  Nev.  40,  where  finding  of  facts  and 
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concluaionB  of  law  are  contained  in  the  transcript,  but  are  not  em- 
bodied in  statement  on  motion  for  new  trial,  they  cannot  be  considered 
on  appeal;  Boyd  t.  Anderson,  18  Nev.  349,  4  Pac.  498,  findings  are  no 
part  of  the  judgment-roll;  there  is  no  provision  for  their  introduction 
into  the  transcript,  which  is  the  record  for  the  consideration  of  the 
appellate  court  under  special  certificate;  therefore,  they  must  appear,  if 
at  all,  by  means  of  a  statement;  Ponjade  v.  Ryan,  21  Nev.  451,  33  Pac 
660,  on  appeal  from  order  overruling  motion  for  new  trial,  where  the 
findings  of  fact  are  not  included  in  the  statement  on  the  motion,  nor 
in  any  manner  identified,  they  cannot  be  considered;  cited  in  Adams  ▼. 
Rogers,  102  Pac  (Ner.)  699,  to  point  that  findings  of  district  court 
cannot  be  considered  on  appeal  unless  embodied  in  statement  of  case. 

Appeal  —  Statement  on  motion  for  new  triaL  —  Cited  in  dis.  op.  of 
Beatty,  J^  in  Williams  ▼.  Rice,  13  Nev.  242,  disagreeing  on  holding 
that  under  the  Nevada  Practice  Act,  where  an  appeal  is  taken  from 
the  judgment  only,  a  statement  that  had  been  prepared  and  used  as  a 
statement  on  motion  for  a  new  trial  cannot  be  considered  as  a  state- 
ment on  appeal;  followed  in  Beck  v.  Thompson,  22  Nev.  117,  36  Pac. 
564,  papers  not  made  part  of  the  statement  on  motion  for  new  trial, 
nor  otherwise  identified  as  provided  by  statute,  cannot  be  considered 
upon  appeal;  e.  g.  notice  of  motion  of  intention  to  move  for  new  trial; 
and  on  p.  118  to  point  that  if  paper  had  been  properly  copied  into 
the  statement  it  would  perhaps  have  been  considered,  upon  the  princi- 
ple that  the  statement  is  to  contain  everything  necessary  for  the  pre- 
sentation of  the  grounds  for  new  trial,  and  for  which  no  other  method 
of  bringing  before  the  court  has  been  provided. 

Statement  on  appeal  —  What  to  contain.  —  Cited  in  dis.  op.  of  Bon- 
nifield,  J.,  in  Bliss  t.  Grayson,  24  Nev.  460,  56  Pac  242,  in  disclosing 
that  it  is  not  the  pleadings,  depositions,  etc.,  simply  on  file  in  the 
case,  but  such  pleadings,  depositions,  etc.,  as  are  read  or  referred  to  on 
the  hearing  of  the  motion  in  the  trial  court,  in  connection  with  the 
statement  on  motion  for  new  trial  that  constitutes  the  statement  on 
appeal. 

Cited  in  reference  note  in  90  Am.  Dec.  525,  to  point  that  on  appeal 
from  judgment  without  statement  of  fact,  nothing  will  be  considered 
but  the  judgment-roll. 

5  Nev.  255-258.    ELLIS  v.  CENTRAL  PAC.  R.  CO. 

Cited  in  reference  note  in  20  L.R.A.  697,  to  point  that  a  railroad 
company  is  liable  for  surgical  attendance  on  a  party  injured  by  it* 
train,  when  it  undertook  and  assumed  all  the  medical  aid  that  his  caae 
might  require,  and  the  services  were  rendered  with  the  knowledge  and 
acquiescence  of  the  agent  having  the  matter  in  charge. 

5  Not.  258-^63.    CALDWELL  T.  GREELT. 
Statement  on  motion  for  nev  trial  —  Insnffidency  of  evidence. — Fol* 
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lowed  in  Sheiman  ▼.  Sliaw,  9  Nev.  152,  on  point  that  statement  on 
motion  for  new  trial  for  insufficiency  of  evidence  to  support  verdict, 
must  affirmatively  show  that  it  contains  all  the  material  evidence  pro« 
dneed  at  the  trial,  or  it  will  not  be  considered  on  appeal;  Lamance  v. 
Byrnes,  17  Nev.  201,  30  Pac  701,  must  state  the  particulars  in  which 
the  evidence  is  insufficient  to  sustain  verdict  or  findings,  or  it  will  be 
disregarded. 

SpedficatioA  of  errors.  —  Followed  in  Earles  ▼.  Gilham,  20  Nev. 

48,  14  Pac  587,  on  point  that  statement  on  motion  for  new  trial  must 
contain  speckfieation  of  particular  errors  relied  upon. 

Statement  on  appeal  —  Necessaty  where.  —  Cited  in  State  ▼.  Central 
Pac  R.  Co.,  17  Nev.  269,  30  Pac.  889,  to  point  that  any  matter  arising 
subsequent  to  the  judgment,  and  which  cannot  properly  be  presented 
on  the  statement  of  motion  for  new  trial,  it  must  be  presented  by 
statement  on  appeal. 

Papers  not  part  of  record,— Cited  in  Beck  v.  Thompson,  22  Nev. 

117,  36  Pac.  564,  to  point  that  papers,— e.  g.  notice  of  motion  for  new 
trial, — ^not  made  part  of  the  statement  on  motion  for  new  trial,  nor 
otherwise  identified  as  required  by  statute,  cannot  be  considered  upon 
appeal;  Smith  Table  Co.  v.  Madsen,  30  Utah,  317,  84  Pac.  892,  discus- 
sing the  purpose  of  statement  on  appeal. 

What  constitutes.  —  Cited  in  dls.  op.  of  Bonnifield,  J.,  In  Bliss 

V.  Grayson,  24  Nev.  460,  56  Pac.  242,  to  point  that  the  statement  on 
motion  for  a  new  trial,  in  connection  with  the  pleadings,  depositions, 
etc.,  read  or  referred  to  on  the  hearing  of  said  motion,  constitutes  the 
statement  on  appeal. 

Implied  finding  —  Error  proceeding  on.  —  Cited  in  Weliand  v.  Wil- 
liams, 21  Nev.  235,  29  Pac  404,  to  point  that  to  constitute  error  upon 
an  implied  finding  there  must  have  been  a  request  for  an  express  find- 
ing upon  the  point,  or  it  must  be  assigned  as  error  that  the  implied 
finding  is  not  supported  by  the  evidence. 

Irregularities  —  Waiver  by  failure  to  object.  —  Cited  in  Ennor  v. 
Raine,  27  Nev.  215,  74  Pac  8,  to  point  that  irregularities  are  waived 
by  failure  to  make  objection. 

5  Nev.  263-268.    HcWILLUMS  T.  HERSCHMAN. 

Statonent  on  motion  for  new  trial  —  Authentication.  —  Cited 
arguendo  in  White  v.  White,  6  Nev.  26,  in  holding  that  where  a  state- 
ment on  motion  for  a  new  trial  is  not  authenticated  in  the  mode  pre- 
flcribed  by  statute;  it  is  ground  for  denying  the  motion. 

Objections  to.  Waiver.  —  Cited  in  Twist  v.  Kelly,  11  Nev.  381, 

to  point  that  by  failure  to  object  to  statement  on  motion  for  new  trial 
party  waives  rights  to  take;  cannot  be  made  in  appellate  court  for 
first  time. 

Specification  of  errors.  —  Followed  in  Earles  r.  Gilham,  20  Not. 
10 
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48,  14  Pac.  587,  on  point  that  statement  on  motion  for  new  trial  mnat 
specify  the  particular  errors  relied  on. 

Waiver  of  objection  —  Burden  of  proof  of.  —  Followed  in  Iowa  Hin> 
ing  Co.  V.  Bonanza  Min.  Co.,  16  Nev.  71,  on  point  that  it  is  the  duty 
of  a  person  wishing  to  avoid  the  consequences  of  error  in  legal  pro- 
ceedings, upon  the  ground  of  the  waiver  of  the  opposite  party,  to 
show  such  waiver,  and  not  upon  the  person  insisting  upon  it  to  es- 
tablish a  negative. 

5  Nev.  268-279.    HEALET  v.  IMPERIAL  FIRE  INS.  CO. 

Contract  of  insurance.  —  Cited  in  Laclede  Fire-Brick  Mfg.  Co.  v. 
Hartford,  etc.,  Co.  60  Fed.  360,  9  C.  C.  A.  1,  as  to  insufficiency  of  evi- 
dence regarding  inspectors  apparent  authority  to  make  or  modify  con- 
tract of  insiu'ance  on  behalf  of  insurance  company;  Burlington  Ins. 
Co.  V.  Gibbons,  43  Kan.  20,  19  Am.  St.  Rep.  118,  22  Pac.  1012,  aa  to 
insured  being  bound  by  conditions  on  face  of  policy;  Rothschild  v. 
American  etc.  Ins.  Co.  62  Mo.  363,  to  effect  that  no  distinction  is  to  be 
taken  between  policy  in  renewal  and  an  original  policy  of  insurance; 
Grubbs  v.  North  Carolina  Home  Ins.  Co.  108  N.  C.  484,  23  Am.  St.  Rep. 
62,  13  S.  E.  239,  cited  as  to  waiver  of  condition  in  policy  of  in- 
surance by  agent;  New  Orleans  Ins.  Assn.  v.  Griffin,  66  Tex.  233,  18  S. 
W.  505,  as  to  condition  in  insurance  policy  as  to  notice  of  other  in- 
surance and  compliance  with  such  condition. 

Cited  in  reference  note  in  107  Am.  St.  Rep.  122,  to  point  that  agent 
of  an  insurance  company,  in  the  absence  of  any  evidence  showing  the 
delegation  to,  or  exercise  by,  him  of  further  authority,  that  he  has 
not  power  to  waive  breaches  of  condition  subsequently  arising,  such  as 
the  obtaining  of  additional  insurance  where  there  is  no  claim  that 
notice  thereof  was  brought  home  to  the  insurer. 

5  Nev.  279-281.    COUNTY  OF  WHITE  PINE  v.  ASH. 

No  citation. 

6  Nev.  281-283.    COVINGTON  ▼.  BECKER. 

Appeal  —  Conflicting  Evidence.  —  Followed  in  Clark  v.  Nevada  Land 
&  M.  Co.  6  Nev.  206,  on  point  that  a  judgment  will  not  be  disturbed 
on  appeal  as  being  against  evidence,  where  there  is  a  substantial  con- 
flict of  evidence;  unless  there  be  such  a  decided  preponderance  against 
it  as  to  create  a  conviction  of  mistake  or  misconduct;  and  Geremia  v. 
Mayberry,  14  Nev.  200,  court  of  appeal  cannot  reverse  the  finding  of 
a  jury  on  the  ground  that  it  is  against  evidence,  unless  the  preponder- 
ance against  it  is  so  great  as  to  satisfy  the  court  that  there  was  ei- 
ther an  absolute  mistake  on  the  part  of  the  jury,  or  that  they  acted 
under  the  influenee  of  prejudice,  passion  or  corruption. 

Substantial  evidence  supporting  judgment.  —  Cited  in  Lewis  t. 

WileoXf  6  Nev.  217,  to  point  that  appellate  court  will  not  disturb 
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a  verdfei  or  a  finding  hj  a  judge  in  an  action  at  law,  if  there  is  sub- 
stantial evidence  to  sustain  it;  Toomstone  Mill  etc.  Co.  v.  Way  Up 
Mtn.  Co.  1  Ariz.  458,  25  Pac  795,  to  point  that  neither  the  verdict  of 
a  jury  nor  finding  of  fact  will  he  disturbed  where  there  is  substantial 
evidence  to  sustain  same,  unless  errors  of  law  have  occurred  requiring 
reversal. 

''Prior  appropriation  — Early  Nevada  and  California  casea.  — Cited 
in  Vansickle  v.  Haines,  7  Nev.  289,  in  declaring  that  the  early  deci- 
sions of  Nevada  and  California,  holding  that  priority  of  appropriation 
gives  a  right  to  the  use  of  water,  were  made  in  cases  where  there  was 
no  title  to  the  soil,  and  have  no  bearing  in  case  where  absolute  title 
has  been  acquired. 

Settler  on  government  land  —  No  riparian  rights  to  water.  —  Cited 
in  Lake  T.  Tolles,  8  Nev.  291,  to  point  that  a  mere  possessor  of  unsur- 
veyed  government  land  has  no  riparian  rights  to  the  use  of  streams  of 
water  flowing  through  it;  Lux  v.  Haggin,  69  Cal.  433,  10  Pac.  778,  in 
holding  certificates  of  purchase  not  even  prima  facie  evidence. 

Cited  in  reference  notes  in  90  Am.  Dec.  542,  to  point  that  mere  lo- 
cator on  unsurveyed  government,  or  public  lands,  with  nothing  but  pos- 
sessory rights,  has  no  riparian  rights  in  a  stream  of  water  flowing 
through  such  land;  30  L.R.A.  €78,  a  settler  on  public  lands  as  such 
can  claim  no  riparian  rights  in  the  streams  running  through  the  land. 

Injunction  —  When  granted.  —  Cited  in  Fahian  v.  Collins,  3  Mont.  225, 
discussing  when  courts  of  equity  will  interfere  by  injunction. 

5  Ner.  283-315.    GIBSON  t.  MASON. 

Statutory  construction  —  Annulling  or  setting  aside.  — Cited  in 
Humboldt  County  v.  County  Comm'rs  Churchill  County,  6  Nev.  40,  to 
point  that  no  court  has  a  right  to  annul  or  set  aside  a  law,  except 
upon  constitutional  grounds;  Commissioners  Leavenworth  County  v. 
Miller,  7  Kan.  510,  12  Ajo.  Rep.  425,  as  to  constitutional  validity  of 
acts  granting  municipal  aid  to  railroad  companies;  State  v.  Pond,  93 
Mo.  648,  6  S.  W.  484,  in  discussing  question  whether  the  "Wood  law" 
is  a  delegation  of  legislative  power;  Wright  v.  Cunningham,  115  Tenn. 
462,  91  S.  W.  297,  discussing  the  question  ^vhether  statute  of  1895  sus- 
pends a  general  law  for  the  benefit  of  particular  individuals  in  viola- 
tion of  constitution,  article,  XI,  §  8. 

Cited  in  reference  notes  in  59  Am.  Dec.  783,  to  point  that  statutes 
authorizing  municipal  corporations  to  loan  their  credit  to  railroads,  or 
to  donate  their  bonds  or  money,  are  sustained;  59  Am.  Dec.  786,  stat- 
ute authorizing  municipal  aid  to  railroads  is  not  unconstitutional  with- 
in the  provision  of  constitution  that  citizen  should  not  be  deprived  of 
his  property  without  due  process  of  law;  59  Am.  Dec.  787,  where  the 
constitution  prohibits  counties,  cities,  towns,  or  other  municipal  cor- 
porations from  becoming  stockholders  in  or  loaning  their  credit  to  any 
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oorporation,  the  legislature  is  not  prevented  from  authorizing  such 
bodies  to  aid  railroads  by  loaning  their  credit,  donations,  or  otherwise; 

Intent  of  legislature.  —  Cited  in  Ex  Parte  Siebenhauer,  14  Nev. 

368,  to  point  that  in  order  to  reach  the  intention  of  the  legislature, 
courts  may  modify,  restrict  or  extend  the  meaning  of  the  words  used 
in  a  statute  to  meet  the  evident  intention  the  legislature  had  in  view 
when  it  was  enacted;  Board  of  Commissioners  v.  Anderson,  68  Fed.  343» 
15  0.  C.  A.  471,  cited  to  point  that  statute  is  to  be  construed  as  will 
best  answer  and  subserve  the  intention  which  the  legislature  had  in 
view  at  time  of  its  enactment 

Province  of  the  court.  —  Cited  in  State  v.  California  Min.  Co.  15 

Nev.  258,  to  point  that  the  supreme  court  has  the  power  to  Iceep  the 
legislature  within  the  terms  and  plain  import  of  the  constitution;  there 
its  duty  ends;  whether  the  power  of  the  legislature  was  reasonably 
or  unreasonably  exercised;  whether  a  statute  be  wise  or  unwise,  expedi- 
ent or  inexpedient,  is  not  for  the  court  to  decide. 

Cited  in  reference  note  in  59  Am.  Dec.  789,  to  point  that  judiciary 
may  declare  act  of  legislature  unconstitutional,  but  to  make  it  void, 
it  must  violate  the  constitution  clearly  and  plainly  in  such  manner  as 
to  leave  no  doubt. 

Eminent  domain  —  Public  use  criterion  of  validity.  —  Cited  arguendo 
in  Dayton  Gold  etc  Min.  Co.  v.  Seawell,  11  Nev.  403,  holding  that 
when  the  legislative  power  of  appropriation  of  private  property  of  a 
citizen  is  attempted  to  be  exercised,  the  true  test  of  its  validity  is, 
whether  or  not  the  use  for  which  the  property  is  to  be  appropriated 
is  a  "public  use,"  within  the  meaning  of  the  words  as  used  in  §  8,  art. 
I.  of  the  constitution. 

Cited  in  reference  notes  in  22  L.R.A.(N.S.)  24,  to  point  that  the 
property  of  an  individual  can  be  taken  from  him  against  his  will  by 
right  of  eminent  domain,  when  it  is  required  for  a  public  use  only.  It 
is  indispensable  that  the  use  shall  be  a  public  one.  The  public  use  for 
the  property  taken  alone  justifies  its  appropriation.  The  power  of 
eminent  domain  does  not  exist  for  any  other  purpose  than  to  serve 
public  uses;  22  L.R.A.(N.S.)  119,  it  has  been  held  in  every  state  in  the 
Union,  where  a  railroad  has  been  built,  that  it  is  a  public  work,  and, 
as  a  consequence,  the  right  to  take  private  property  against  the  will  of 
the  owner,  for  the  purpose  of  securing  a  way  (paying  a  just  compensa- 
tion therefor),  has,  in  every  instance  in  which  a  railroad  has  been  built 
in  the  United  States,  been  granted. 

Taxation  —  By  state,  an  attribute  of  its  sovereignty.  —  Cited  in  Ex 
Parte  Robinson,  12  Nev.  275,  to  point  that  power  to  tax  all  property 
and  business  within  the  state  is  an  essential  attribute  of  its  sovereign- 
ty; there  is  no  restraint  upon  its  exercise  within  constitutional  limits; 
State  V.  Central  Pacific  R.  Co.  21  Nev.  264,  30  Pac.  690,  no  limitation 
upon  the  power  except  as  restricted  by  the  state  constitution  or  that 
of  the  United  States;  Gold  Hill  v.  Caledonia,  etc,  Min.  Co.  Fed.  Caa. 
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No.  5,512,  5  Sawj.  575,  diseoBsing  the  only  restrictions  on  power  to 
levy  taxes. 

Cited  in  reference  note  in  59  Am.  Dec.  789,  to  point  that  taxes  are 
pecuniary  charges  imposed  by  legislature  for  public  purposes. 

Summary  process  for  collection.  —  Cited  in  Sawyer  ▼.  Dooley, 

21  NeY.  394,  32  Pae.  438,  to  point  that  §  8,  art.  I,  of  constitution  of 
Nevada,  does  not  prohibit  the  collection  of  taxes  by  summary  process 
instead  of  by  regular  proceedings  in  court. 

Political  power  in  people.  — Cited  in  Koehler  v.  Hill,  60  Iowa,  617, 
15  N.  W.  616,  to  point  that  maxim  which  lies  at  foundation  of  our 
government  is  that  all  political  power  originates  with  the  people. 

Registrar  of  deeds  —  Character  of  office.  —  Cited  in  Commissioners 
Leavenworth  County  T.  Miller,  7  Kan.  523,  12  Am.  Rep.  425,  discussing 
the  question  whether  registrar  of  deeds  was  public  officer  or  strictly 
a  private  individuaL 

Incompetent  evidence  —  Refusing  instruction.  —  Cited  in  In  re  Union 
Depot,  etc..  Transfer  Co.  31  Minn.  299,  47  Am.  Rep.  789,  17  N.  W. 
627,  discussing  admission  of  incompetent  evidence  and  refusal  to  give 
proper  instruction  in  condemnation  by  railroad  under  power  of  eminent 
domain. 

5  Her.  315-317.    STATE  T.  WALSH. 

Harder  —  Threats  against  unnamed  person,  identification.  —  Distin- 
guished in  concur,  op.  of  Beatty,  C.  J.,  in  State  ▼.  Hymer,  15  Nev.  56, 
declared  not  to  have  denied  that  where  a  person  not  named  is  threat- 
ened, his  identity  may  be  proved  by  circumstances — the  implication 
being  that  it  may  be;  but,  it  was  held  in  that  case  the  facts  proved 
did  not  tend  to  how  that  tue  threats  (if  there  were  threats  to  kill) 
were  directed  to  the  person  killed;  cited  in  Central  Pac.  Ry.  Co.  v. 
Evans,  111  Fed.  79,  to  eflfect  that  board  of  county  commissioners  is  an 
inferior  tribunal  of  limited  jurisdiction  and  it  must  appear  the  ac- 
tion complained  of  was  in  conformity  with  the  provision  giving  it  power 
power  to  act  in  the  premises. 

5  Ner.  817-323.  STATE  T.  BOARD  OF  COHM'RS  WASHOE  COUN* 
TY. 

County  Commissioners-- Tribunal  of  limited  and  special  powers.— 
Cited  in  State  ex  rel.  Swift  v.  County  Com'rs  Ormsby  County,  6  Nev. 
97,  to  the  point  the  board  of  county  commissioners  being  a  tribunal 
of  special  and  limited  Jurisdiction,  whenever  power  to  do  a  particular 
act  is  questioned  the  record  must  exhibit  affirmatively  all  the  facts 
necessary  to  give  authority  to  do  the  act  complained  of;  when  thin  is 
not  done,  the  presumption  is  against  its  jurisdiction;  State  v.  Cen- 
tral Pac.  R.  Co.  9  Kev.  89,  to  point  that  the  board  of  county  com- 
missioners being  an  inferior  tribunal  of  special  and  limited  Jurisdic- 
tion it  must  aJffirmatively  appear  that  the  action  of  the  board  in 
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compromising  a  claim  for  taxes  was  in  conformity  to  some  provi- 
sion of  the  statute  giving  to  the  board  that  power,  else  its  order  is 
without  authority  of  law  and  void;  State  v.  Board  of  County  Commis- 
sioners, 12  Nev.  19,  to  point  that  the  jurisdiction  of  the  board  to 
make  an  order  must  be  affirmatively  shown;  Johnson  v.  Eureka  Coun- 
ty, 12  Nev.  31,  that  nothing  in  regard  to  its  proceedings  is  to  be  pre- 
sumed in  its  favor,  and  that  the  records  must  affirmatively  show  the 
necessary  jurisdictional  facts. 

Certiorari  —  Return,  what  may  contain.  —  Cited  in  State  ex  rel. 
Thompson  v.  Board  of  Equalization,  7  Nev.  92,  to  point  that  on 
certiorari  in  those  cases  where  the  law  requires  an  officer  or  court  to 
reduce  the  evidence  taken  before  it  to  writing,  and  it  is  done,  the  evi- 
dence may  properly  be  embodied  in  the  return  to  the  writ,  and  the 
court  of  review  will  look  into  the  evidence  for  certain  purposes. 

Extent  of  inquiry  on.  —  Followed  in  Phillips  v.  Welch,  12  Nev. 

169,  to  point  that  the  inquiry  under  the  writ  cannot  be  extended  any 
further  than  is  necessary  to  determine  whether  the  inferior  tribunal 
has  exceeded  its  jurisdiction  or  has  regularly  pursued  its  authority; 
Cited  on  p.  183,  to  point  that  principal  case  approved  Whitney  v.  Board 
of  Delegates,  14  Colo.  500,  which  decided  that  a  writ  of  certiorari  brings 
up  everything  necessary  to  determine  the  question  of  jurisdiction, 
not  only  that  which  is  technically  record  but  everything  in  the  nature 
of  record  including  the  evidence  in  regard  to  jurisdictional  facts  where 
their  existence  is  in  question;  followed  in  In  re  Wixom,  12  Nev.  222, 
on  point  that  the  review  upon  certiorari  extends  only  to  the  question 
whether  the  inferior  tribunal  has  kept  within  its  jurisdiction,  and  that 
mere  errors  not  involving  any  excess  of  authority  will  not  be  inquired 
into;  cited  in  Kapp  v.  District  Court,  103  Pac.  (Nev.)  236;  and  State 
V.  Second  Judicial  Dist.  Court,  105  Pac.  (Nev.)  1024,  to  point  that  on 
certiorari  the  inquiry  will  not  be  extended  further  than  to  determine 
whether  inferior  tribunal  had  jurisdiction  to  make  order  complained  of. 

Board  of  equalization  —  Equalizing  where  no  statement.  —  Cited  in 
State  V.  Board  of  Equalization,  7  Nev.  97,  to  point  that  where  a  rail- 
road failed  without  legal  excuse  to  furnish  the  assessor  on  demand  a 
statement  of  taxable  property  as  required  by  the  statute,  the  board  of 
equalization  has  no  jurisdiction  to  determine  whether  there  is  a  legal 
excuse  or  not  and  have  no  authority  to  equalize  the  tax  assessed; 
State  V.  Sadler,  21  Nev.  17,  23  Pac.  800,  that  the  board  of  equalization 
has  no  jurisdiction  to  act  unless  it  is  shown  that  the  complaining  party 
furnished  a  statement  to  the  assessor  as  provided  by  law,  or  that  no 
demand  was  made  for  such  statement;  and  that  the  burden  of  proof 
is  upon  the  tax- payer  to  show  that  such  statement  was  furnished  or 
that  no  demand  therefor  was  made;  Copper  Queen,  etc,  Min.  Co.  v. 
Board  of  Equalization,  7  Ariz.  371,  65  Pac.  151,  to  point  that  board  of 
equalization  is  a  tribunal,  but  limited  in  special  powers  and  when  au- 
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thority  dne  particular  act  is  questioned,  record  must  aiBrmatively  show 
facts  necessary  to  give  authority  due  act  complained  of. 

—  Authority  must  appear.  —  Followed  in  State  v.  Central  Pac  R. 
Co.  21  Nev.  176,  26  Pac.  226,  on  point  that  it  is  essential  to  the 
validity  of  an  act  of  the  board  of  equalization  that  it  should  be  au- 
thorized  by  some  provision  of  statute;  otherwise  the  act  is  null  and 
void;  State  v.  Ernst,  26  Nev.  124,  65  Pac.  7,  its  acts  must  comply  with 
the  provisions  of  the  statute  creating  it;  it  can  exercise  such  powers 
as  are  expressly  granted,  only. 

Town  government  Act  1873  —  Affidavit  by  '^az-payei  of  County,** 
iJisoffident.  —  Cited  in  Morgan  v.  Eureka  County  ComYs,  9  Nev.  367, 
to  point  that  under  town  government  act  (Stats.  1873,  p.  74,  §  16)  pro- 
viding for  the  filing  of  certain  affidavits  by  a  resident  and  tax-payer 
of  such  town  or  city,  an  affidavit  stating  affiant  to  be  "a  resident  and 
tax- payer  of  the  county"  is  insufficient. 

Affidavit  —  To  chattel  mortgage,  need  not  be  signed.  —  Cited  in  Lutz 
T.  Kinney,  23  Nev.  283,  46  Pac.  258,  to  point  that  an  affidavit  attached 
to  a  chattel  mortgage  need  not  be  subscribed;  that  the  verification  is 
sufficient  prima  facie  evidence,  and  can  be  overcome  by  evidence  that 
the  affidavit  was  not  in  fact  sworn  to,  only. 

Cited  in  reference  note  in  42  Am.  Dec.  63,  to  point  that  affidavits 
must,  under  assignment  laws,  be  made  by  an  agent,  attorney,  or  the 
like,  the  affiant  must  swear  that  he  is  agent,  or  the  like,  and  it  is  not 
sufficient  to  describe  himself  by  annexing  to  his  name  in  the  body  of 
the  affidavit  the  word  "agent"  or  other  descriptive  term. 

Board  County  Commissioners  —  Limited  powers.  —  Cited  in  People  v. 
Brown,  23  Colo.  431,  48  Pac.  663,  to  point  that  board  of  county  com- 
missioners is  tribunal  and  limited  in  special  jurisdiction  and  there  is 
no  presumption  in  favor  of  regularity  of  proceedings. 

Affidavit  —  Statutory  provision  as  to  who  may  make.  —  Cited  In 
Hinkle  v.  Lovelace,  204  Mo.  223,  102  S.  W.  1019,  120  Am.  St.  Rep.  698, 
11  L.R.A.(N.S.)  734,  to  point  that  where  statute  specifically  points  out 
who  may  make  a  certain  affidavit,  it  can  be  made  by  no  other  than 
those  specified. 

5  Nev.  323^29.    STATE  ex  rel.  McGUIRE  v.  WATTSRMAN. 

Mandamus  —  Officer  functus  officio.  —  Cited  in  State  v.  Kirman,  17 
Nev.  381,  30  Pac.  1076,  to  point  that  writ  of  mandamus  to  compci  a 
registry  agent  to  issue  challenges  to  persons  whose  names  were  char^rd 
to  have  been  improperly  upon  the  registry,  was  withheld  by  the  court 
upon  the  ground  that  the  office  of  the  registry  agent  had  expired,  and 
thereby  he  had  lost  all  jurisdiction  over  the  subject-matter;  Boody  v. 
Watson,  64  N.  H.  199,  9  Atl.  822,  to  point  that  mandamus  cannot  is- 
sue to  an  officer  where  his  authority  to  act  has  expired  by  limitation 

«f  law. 
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6  Vey.  329-^37.    STATE  ex  ret  CHEALE  t.  McCLnrTOK. 

Statutory  conttructioiL  —  Followed  in  State  ez  reL  Copeland  ▼. 
Woodbury,  17  Nev.  345,  30  Pac.  1008,  to  point  that  it  ia  the  duty  of 
the  court  to  carry  out  the  apirit  of  the  atatute  and  give  force  and 
effect  to  the  intention  of  the  legislature,  when  the  real  object  of  the 
statute  ia  dear  and  unmistakable,  notwithstanding  inconveniences  and 
uncertainties,  which  may  arise  in  its  application;  cited  in  In  Be  Moore, 
68  Cal.  283,  9  Pac  166,  discussing  whether  fact  administrator  waa  sent 
to  insane  asylum  created  an  absolute  vacancy  in  the  administratorship 
of  the  estate;  Brown  v.  Duffua,  66  Iowa,  199,  23  N.  W.  398,  cited  to 
point  that  auditor  being  guaranteed  a  term  of  two  years  by  constitu- 
tion, cannot  be  removed  except  in  method  provided  by  that  instrument. 

5  Ner.  337-341.    STATE  ▼.  McGINNIS. 

State  V.  McGinnis,  6  Nev.  109,  same  case  on  a  second  appeaL 

Appeal  —  Instruction^  error  in  copjring  into  transcript.  —  Followed 
in  Calquhoun  v.  Wells  Fargo  &  Co.  21  Nev.  460,  33  Pac  978,  to  the 
point  that  the  appellate  court  must  presume  tnat  an  instruction  com* 
plained  of  waa  asked  or  given  in  the  form  in  which  it  appeared  in  the 
transcript. 

Instmction,  erroneous  —  Right  of  court  to  state  testimony.  —  Cited 
in  State  ▼.  Bum  Hi,  27  Nev.  55,  71  Pac.  536,  to  point  that  under  Nevada 
constitution,  art.  VI.  §  12,  an  instruction  which  assumes  facts  in  dia- 
pute,  or  that  are  not  admitted,  are  erroneous;  but  that  the  court  haa 
a  right  during  the  trial  to  state  the  testimony  or  what  a  witness  said, 
without  assuming  whether  it  is  true,  leaving  the  jury  to  draw  its  own 
conclusions  as  to  what  it  establishes. 

Cited  in  reference  note  in  87  Am.  Dec.  102,  to  point  that  court  cannot 
charge  jury  in  respect  to  facta,  nor  express  an  opinion  as  to  the  weight 
of  evidence 

6  Not.  341-349.    YIRGINIA  &  T.  S.  CO.  ▼.  BOARD   OF  COITRS 
ORHSBT  COUNTY. 

County  commissioners  —  Power  in  equalizing  taxes.  —  Followed  in 
State  ex  rel.  Mason  v.  Ormsby  County  Commissioners,  7  Nev.  395,  on 
point  that  under  act  of  1867  (Stats.  1867,  p.  Ill)  providing  for  sup- 
plemental assessments,  the  board  of  county  commissioners  is  empow- 
ered to  modify,  equalize  or  discharge  any  assessment  upon  proper  ap- 
plication of  the  party  in  interest. 

5  Not.  349-^58.    SHERWOOD  ▼.  SISSA. 

Transcript  not  containing  all  evidence  —  Presumption.  —  Cited  In 
Caples  V.  Central  Pac.  K.  Co.  6  Nev.  271,  to  point  that  on  objection 
evidence  is  insufficient  to  support  judgment  where  the  record  does  not 
show  that  all  the  facts  were  not  proved,  in  the  absence  of  an  affirma- 
tive showing,  appellate  court  is  controlled  by  the  presumption  of  law 
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thftt  mil  tlie  faets  necessary  to  support  the  verdiet  and  judgment  were 
properly  and  snf9ciently  proved;  State  t.  Parsons,  7  Nov.  61»  on  ob- 
jection on  a  criminal  appeal,  that  verdict  not  justified  by  evidence,  will 
not  be  considered  if  the  bill  of  exceptions  and  statement  fail  to  show 
afBrmatively  that  they  contain  all  the  evidence  tending  to  prove  the 
facts,  as  to  which  an  insufficiency  of  evidence  is  alleged;  Bowker  v. 
Goodwin,  7  Nev.  137;  and  White  Pine  Co.  v.  Herrick,  19  Nev.  311,  10 
Pae.  216,  no  fact  found  by  the  court  below  will  be  reviewed  on  appeal, 
unless  it  be  shown  by  the  statement  on  motion  for  new  trial  that  all 
the  evidence  adduced  to  sustain  it  is  embodied  in  the  record;  Libby 
▼.  Dalton,  9  Nev.  27,  this  rule  rests  upon  the  ground  that  it  is  in- 
cumbent upon  the  party  seeking  a  reversal  affirmatively  to  show  error, 
and  on  failure  of  appellant  to  show  the  statement  contains  all  the 
evidence,  appellate  court  presumes  every  essential  fact  to  sustain  the 
judgment  or  order  was  fully  proved;  Quinn  ▼.  Quinn,  27  Nev.  176,  74 
Pae.  6,  any  fact  necessary  to  support  the  order  or  judgment  is  pre- 
sumed to  have  been  proved  in  the  absence  of  an  affirmative  showing  to 
the  contrary. 

Evidence  — Book  as  by  consent.  — Followed  in  Jones  ▼.  Gammans,  11 
Nev.  254,  on  point  that  where  a  court  was  sitting  as  a  jury  and  a 
book  was  before  it  as  evidence  by  consent  of  parties,  for  the  court  to 
treat  it  as  not  evidence,  was  error. 

(^ted  in  reference  note  in  52  LJIA..  552,  to  point  that  in  an  action 
on  an  account  in  which  the  entries  in  plaintiff's  books  were  received 
in  evidence  without  objection,  and  in  which  the  court  charged  the  jury 
that  having  been  thus  received,  they  were  proof,  if  uncontradicted,  to 
show  the  transactions  and  prices  therein  entered  it  was  held  that,  al- 
though the  entries  might  not  have  been  admissible  if  objected  to  at  the 
proper  time,  the  charge  was  correct. 

Unobjected  to.  —  Followed  in  Dalton  r.  Dalton,  14  Nev.  427,  to 

point  that  evidence  admitted  without  objection  in  the  trial  court  it  was 
duty  of  that  court  to  give  it  full  value;  it  will  be  too  late  to  object 
on  appeal;  cited  in  Langworthy  v.  Coleman,  18  Nev.  445,  5  Pae.  68,  to 
point  that  parol  testimony  as  to  conveyance  of  land  having  been  ad- 
mitted without  objection  in  trial  court  it  cannot  be  contended  on  ap- 
peal that  there  was  no  evidence  of  such  conveyance;  Vietti  v.  Nesbitt, 
22  Nev.  397,  41  Pae.  153,  to  point  that  secondary  or  hearsay  evidence 
admitted  without  objection,  no  advantage  can  be  taken  of  that  fact 
afterwards;  the  court  or  jury  bound  to  consider  it;  Watt  v.  Nevada 
Cent.  R.  Co.  23  Nev.  163,  62  Am.  St.  Rep.  772,  44  Pae.  424,  to  point  that 
evidence  may  tend  to  prove  the  issues  in  a  case  and  yet  be  incompe- 
tent; if  admitted  without  obiection  full  weight  must  be  given  to  it  in 
considerint?  the  question  whether  or  not  the  evidence  is  sufficient  to 
sustain  the  findings. 
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5  Ner.  358-^69.    VIRGINIA  &  T.  R.  CO.  ▼.  ELLIOTT. 

Eminent  domain.  —  Affirmed  with  view  of  settlement  of  qnestion  in 
Virginia  &  T.  R.  Co.  ▼.  Henry,  8  Ney.  176,  on  point  that  the  decision 
of  commissioners  in  estimating  the  compensation  to  be  paid  for  lands 
taken  for  railroad  purposes  will  not  be  set  aside  if  there  be  any 
substantial  testimony  to  support  it;  cited  in  Byrnes  v.  Douglas,  83  Fed. 
48,  27  C.  C.  A.  399,  to  point  that  every  intendment  is  in  favor  of  the 
correctness  of  the  report  of  commissioners  in  eminent  domain  pro- 
ceedings; Sullivan  v.  Board  of  Supervisors,  61  Miss.  283,  in  sustaining 
instructions  to  jury  in  eminent  domain  proceedings;  In  re  Union  Depot, 
etc.,  Transfer  Co.  31  Minn.  299,  47  Am.  Rep.  789,  17  N.  W.  627,  as  to 
incompetency  of  evidence  and  error  in  refusal  of  instructions  in  emi- 
nent domain  proceedings;  State  v.  District  Court,  42  Minn.  266,  44  N.  W. 
61,  to  point  that  court  when  satisfied  valuation  inadequate  might  refer 
matter  to  same  or  a  new  commission  as  it  might  determine  for  another 
appraisement. 

Cited  in  reference  notes  in  9  L.R.A.  295,  to  point  that  statute  limit- 
ing the  extent  of  land  that  may  be  taken  for  railroad  depots  and 
grounds  does  not  limit  the  amount  that  may  be  taken  from  individ- 
uals; 2  L.R.A.  611,  in  estimating  the  value  of  property  taken  for 
public  use,  it  is  the  market  value  of  the  property  which  is  to  be  con- 
sidered; that  is  the  fair  value  of  the  property  as  between  one  who 
wants  to  purchase  and  one  who  want  to  sell,  not  what  could  be  ob- 
tained for  it  under  pecular  circumstances,  nor  its  speculative  value, 
nor  a  value  obtained  in  the  necessity  of  another;  nor,  on  the  other 
hand,  is  it  to  be  limited  to  that  price  which  the  property  would  bring 
when  forced  off,  at  auction  under  the  hammer.  It  is  what  it  would 
bring  at  a  fair  public  sale  when  one  party  wanted  to  sell  and  the  other 
to  buy;  11  L.R.A.(N.S.)  945,  question  as  to  the  quantity  of  land  neces- 
sary to  a  railroad  company,  for  a  depot  and  other  railroad  purposes,  is 
to  be  determined  by  the  court  upon  the  evidence  produced;  11  L.R.A. 
(X.S.)  1000  in  arriving  at  the  amount  of  compensation  which  a  rail- 
road company  is  to  pay  for  land  taken  for  railroad  purposes,  all  ele- 
ments should  be  considered  which  enhance  its  present  worth  except  the 
fact  that  it  is  necessary  or  indispensable  that  the  railroad  company 
should  have  it;  22  L.R.A.(N.S.)  128  where  landowner  resists  on  ground 
land  sought  not  necessary  for  purposes  avowed,  matter  is  to  be  deter- 
mined by  the  court  from  the  evidence. 

Statutory  construction  —  Inclusion  and  Exclusion.  —  Cited  in  In  re 
Bailey's  Estate,  103  Pac.  (Nev.)  234,  applying  the  maxim  expressio 
unius  est  exclusio  alterius  to  the  interpretation  of  statute  containing 
certain  enumerations. 

5  Ney.  369-374.    DAVIES  t.  HcKSEBY. 

Elector  —  Qnalificationa  of  power  of  legislatvre  to  change.  —  Followed 
in  State  ex  rel.  Whitney  ▼.  Findley,  20  Nev.  200,  19  Pae.  241,  on  pc^nt 
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that  it  M  not  within  power  of  legislature  to  deny,  abridge,  extend,  or 
change  the  qualifications  of  a  voter  as  prescribed  by  constitution  of  the 
state;  distinguished  in  Shepherd  t.  Grimmett,  3  Ida.  412  (2  Idaho, 
1131),  31  Pac.  796,  holding  that  the  Idaho  "test  oath  law"  of  February 
25,  1891,  is  not  an  ex  post  facto  law  nor  in  the  nature  of  a  bill  of  at- 
'tainder  and  constitutional;  Morris  v.  Powell,  125  Ind.  314,  25  N.  E. 
227,  9  L.RJL  332,  to  point  that  if  citizen  fixes  his  character  as  a  voter 
by  a  residence  for  the  time  designated  by  the  constitution,  the  in- 
cidents inseparably  connected  with  that  character,  are  beyond  the  touch 
of  the  legislature;  Cougar  v.  Timberlake,  148  Ind.  45,  62  Am.  St.  Rep. 
487,  46  N.  £.  341,  37  L.R.A.  650,  to  the  point  that  the  privilege  of 
voting  does  not  exist  in  the  absence  of  grant  from  the  people  or  their 
authorized  representatives, — i.  e.  in  the  absence  of  constitutional  or 
legislative  grant. 

Cited  in  reference  notes  in  87  Am.  Dec.  64,  to  point  that  where  the 
constitution  prescribes  the  qualifications  of  voters,  whoever  has  the 
same  has  a  constitutional  right  to  vote,  and  of  this  right  he  cannot 
be  deprived  by  legislative  enactment;  97  Am.  Dec.  264,  when  constitu- 
tion of  state  has  prescribed  qualifications  for  voters,  and  defined  the 
qualifications  of  an  officer,  it  is  not  competent  for  the  legislature  to 
add  to  or  in  any  way  alter  such  prescribed  and  defined  qualifications, 
unless  the  power  to  do  so  is  expressly  or  by  necessary  implication 
<H>nf erred  upon  it  by  the  constitution  itself;  25  L.R.A.  483,  legislature 
cannot  require  test  oath  of  loyalty  from  a  voter  not  provided  for  as 
to  his  qualifications  by  the  constitution  which  authorizes  the  legislature 
to  prescribe  other  oaths  as  a  test  of  electoral  qualification. 

Australian  ballot  law  —  Failure  to  remove  slip.  —  Cited  arguendo  in 
Lynip  v.  Buckner,  22  Nev.  438,  41  Pac.  764,  30  L.R.A.  357,  in  holding? 
that  failure  of  the  inspectors  of  election  through  wilful  fraud  or  in- 
nocent mistake,  to  remove  the  slip  from  an  Australian  ballot,  should 
not  have  caused  the  rejection  of  the  ballot.     (Belknap,  J.,  dissenting). 

Statutory  pardon,  amnesty.  —  Cited  in  State  v.  Eby,  170  Mo.  523, 
71  8.  W.  61,  holding  that  compliance  with  the  "Beer  Compromiso  Act" 
constituted  a  statutory  pardon  or  amnesty. 

Constitutional  law  —  Imposing  impossible  conditions.  —  Cited  in  Rey- 
nolds V.  Randall,  12  R.  I.  525,  holding  Gen.  Stats.,  Ch.  164,  §  6,  uncon- 
stitutional because  it  takes  away  a  right  by  refusing  the  remedy  ex- 
cept under  an  impossible  condition. 

5  Nev.  374-^77.    BROWN  v.  JONES. 

Injunction  — Costs  allowable.  —  Cited  in  Boiling  v.  Tate,  65  Ala.  428, 
39  Am.  Rep.  5,  holding  that  expenses  of  motion  were  reasonably  and 
properly  incurred  as  a  direct  consequence  of  injunction  and  were  properly 
allowed  in  the  course  thereof;  Bucki  &  Son  Lumber  Co.  v  Fidelity,  etc., 
Co.  109  Fed.  397,  44  C.  C.  A.  436,  as  to  recovery  of  attorney's  fees  as 
eost  in  injunction  proceedings;  \^ttich  v.  O'Neal,  22  Fla.  5974,  to  point 
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that  party  in  action  on  bond  can  recover  attorney's  fee  in  injanetion 
proceedings;  Wittich  v.  O'Neal,  22  Fla.  600;  and  Underbill  v.  Spencer, 
25  Kan.  73,  to  point  that  obligation  has  been  incurred  for  attorney's 
fee,  although  not  absolutely  paid,  party  is  entitled  to  recover  same  in 
suit  on  bond,  excepting  in  California. 

Cited  in  reference  notes  in  77  Am.  Dec  169,  to  point  that  the  rule 
in  an  action  for  damages  upon  an  injunction  bond  for  the  wrongful 
suing  out  of  the  suit  is,  that  a  reasonable  attorney's  fee  for  defend- 
ing against  the  writ  and  procuring  its  dissolution  may  be  recovered; 
16  L.R.A.(N.S.)  76,  is  not  necessary  in  order  to  recover  counsel  fees 
as  part  of  the  damages  sustained  by  the  issuing  of  an  injunction,  that 
they  shall  have  been  actually  paid,  it  is  sufficient  that  the  legal  ob- 
ligation to  pay  them  shall  have  been  incurred. 

6  Nev.  377-383.    STATE  ▼.  GARDNER. 

Doing  forbidden  act  —  Intent  immaterial.  —  Overruled  in  State  ▼. 
Zichfeld,  23  Nev.  315,  62  Am.  St.  Rep.  800,  46  Pac.  805,  34  L.RJL  787, 
holding  that  when  the  statute  forbids  the  doing  of  a  certain  thing, 
and  is  silent  concerning  the  intent  with  which  it  is  done,  a  person 
who  does  the  forbidden  act  is  guilty  although  he  has  no  wrongful  in- 
tent beyond  that  which  is  involved  in  the  simple  doing  of  the  act; 
dted  in  People  v.  O'Brien,  96  Cal.  178,  31  Pac.  47,  State  v.  Keller,  8 
Idaho,  706,  70  Pac.  1053;  and  Leggatt  v.  Prideaux,  16  Mont.  208,  50 
Am.  St.  Rep.  498,  40  Pac.  378,  as  to  effect  on  criminal  liability  of  officer 
to  settle  suit  against  party  for  doing  business  without  license  and  to 
give  them  paper  purporting  to  be  license,  upon  payment  of  fee;  Gard- 
ner V.  People,  2  Cow.  Cr.  (N.  Y.)  180,  remarking  that  while  principal 
case  tends  to  support  views  of  plaintiff  in  error,  it  was  evident  that  a 
majority  of  the  courts  struggled  in  that  case  to  relieve  defendant  from 
the  harsh  punishment  for  a  comparatively  innocent  act. 

Cited  in  reference  notes  in  11  L.R.A.  809,  to  point  that  innocently  is- 
suing a  liquor  license  in  an  unauthorized  form  is  not  punishable;  13 
L.R.A.  135,  essence  of  every  offense  is  the  wrongful  intent  with  which 
it  is  done,  and  without  which  it  cannot  exist. 

5  Nev.  383-389.    MAYENBAUM  T.  MURPHY. 
No  citation. 

5  Nev.  389-399.    FREDERICK  v.  HAAS. 

Trust  —  Parol  evidence  to  establish  requisites.  —  Cited  in  Dalton  t. 
Dal  ton,  14  Ney.  428,  in  holding  that  parol  evidence  to  defeat  a  deed  and 
establish  a  trust,  must  be  clear  and  certain,  and  even  then  should  be 
received  with  great  caution. 

"Grub-Stake"  contract  —  Trust,  Enforcement  —  CSted  in  Morrow  t. 
Matthew,  10  Ida.  432,  79  Pac.  200,  in  holding  that  courts  will  not  re- 
fuse to  enforce  a  "grub-stack"  agreement  simply  because  complainant 


167  NOTES  ON  NEVADA  BEFOKTS.      5  Ney.  899-440 

eaanoi  prodnoe  preponderance  of  evidence,  eetablished  to  moral  certain- 
ty and  precluding  all  reasonable  doubt;  Southmayd  ▼.  Soutlunaydy  4 
Hont.  Ill,  5  Pac  321,  diacuABing  question  whether  findings  should  be  the 
result  of  trust  or  trust  by  operation  of  law  touching  mining  claim. 

Qted  in  reference  note  in  61  Am.  Dec  769,  to  point  that  in  the  first 
and  most  important  class  of  resulting  trust,  viz.,  where  the  trust 
arises  in  favor  of  the  party  furnishing  the  consideration,  it  has  long 
been  well  settled  that  parol  evidence  is  admissible  to  establish  the 
facts  necessary  to  create  the  trust,  or  out  of  which  it  results. 

5  Nev.  89»-415.    STATE  ez  reL  LEWIS  t.  DORON. 

Statutory  Construction —- Rule  for.  —  Followed  in  Virginia  ft  T.  R. 
Go.  V.  County  Commissioners,  6  Nev.  73,  on  point  that  in  construing  a 
statute  it  is  the  duty  of  the  court  to  seek  the  legislative  intent,  and 
reach  the  object  sought  to  be  expressed  and  accomplished;  this  is  to  be 
done,  if  possible,  from  the  language  of  the  statute,  and  when  that  is 
clear  and  unambiguous,  inquiry  stops;  Odd  Fellows  Savings  Bank  v. 
Quillen,  11  Nev.  118,  where  the  language  of  the  act  is  clear,  plain,  sim- 
ple, unambiguous,  and  susceptible  of  but  one  construction  when  all  its 
provisions  are  taken  and  compared  together,  there  is  nothing  left  for 
the  court  to  construe. 

Superintendent  public  instruction — Hotel  biUiy  auditing. — Cited  in 
State  V.  La  Grave,  23  Nev.  92,  42  Pac.  797,  in  expressing  opinion,— but 
not  deciding  point,  because  not  raised, — ^hotel  bills  of  superintendent  of 
public  instruction,  as  part  of  traveling  expenses,  must  be  audited  by 
the  comptroller  before  claimant  entitled  to  warrant. 

Constitutional  construction.  — Cited  in  Moore  v.  Orr.  80  Nev.  470, 
98  Pac.  402,  as  to  consideration  to  be  given  to  constitutional  debates; 
Ex  parte  Anderson,  46  Tex.  Crim.  380,  81  S.  W.  976,  to  point  that 
written  eonstitution  will  be  construed  according  to  its  purpose  and 
intent. 

5  Nev.  415-440.    STATE  ▼.  YELLOW  JACKET  SaVER  MIN.  CO. 

Appeal  —  Conflict  of  evidence.  ^^  Followed  in  Reed  v.  Reed,  4  Nev.  397, 
to  point  that  neither  the  findings  of  fact  by  a  judge  in  an  action  at  law 
nor  the  verdict  of  a  jury  will  be  disturbed  upon  appeal  on  the  ground  of 
insufRciency  of  testimony,  in  case  of  conflict,  unless  the  preponderance 
of  evidence  against  it  be  very  great  and  decided;  McLeod  v.  Lee,  14 
Nev.  401,  on  point  that  the  findings  of  a  court  are  as  conclusive  as  the 
verdict  of  a  jury;  cited  in  Arizona  Prince  Copper  Co.  v.  Copper  Queen 
Min.  Co.  2  Ariz.  14,  7  Pac.  719,  to  point  that  judgment  based  upon 
▼erdict,  where  it  is  substantial  evidence,  will  not  be  disturbed  by  ap- 
pellate court. 

Verdict  set  aside  when.  —  Followed  in  Ophir  8.  Min.  Co.  v.  Car- 
penter, 4  Nev.  648,  97  Am.  Dec.  660,  on  point  that  an  appellate  court 
will  not  disturb  a  verdict  on  objection  of  insufficiency  of  evidence,  sim- 
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ply  because  the  weight  of  evidence  appears  to  be  against  it;  but  if 
there  is  no  substantial  evidence  upon  the  side  of  the  verdict,  it  is  the 
duty  of  the  appellate  court  to  set  the  verdict  aside;  Solen  v.  Virgiaia 

6  T.  R.  Co.  13  Nev.  135,  it  is  not  the  province  of  the  appellate  court, 
as  it  is  of  the  trial  court,  to  weigh  the  evidence  in  order  to  determine 
the  preponderance  thereof;  its  duty  ends  when  it  is  discovered  that 
there  is  ample  evidence  in  the  transcript  to  justify  the  trial  court  and 
jury  in  the  conclusion  they  reached;  Geremia  v.  Ifayberry,  14  Nev.  200, 
unless  the  preponderance  against  the  verdict  is  so  great  as  to  satisfy 
the  appellate  court  that  there  was  either  an  absolute  mistake  on  the 
part  of  the  jury,  or  that  they  acted  under  the  influence  of  prejudice, 
passion,  or  corruption;  Watt  v.  Nevada  Cent.  R.  Co.  23  Nev.  165,  62 
Am.  Rep.  772,  44  Pac.  425,  where  there  is  a  substantial  conflict  in  the 
evidence  appellate  court  will  not  interfere. 

Parties  •— Plaintiff  in  delinquent  school  taxes  action. — Distinguished 
in  dis.  op.  of  Johnson,  J.,  in  State  v.  First  Nat.  Bank,  4  Nev.  493,  on 
point  that  question  whether  the  "State  of  Nevada"  is  the  proper 
party  of  plaintiff  in  a  suit  for  delinquent  school  taxes  under  Stats. 
1864-5,  p.  419,  §  35,  was  expressly  waived  by  counsel  in  principal  case. 

Verdict  —  Setting  aside  by  nisi  judge.  —  Followed  in  Phillpotts  v. 
Blasdel,  8  Nev.  66;  and  Albion  Consol.  Min.  Co.  v.  Richmond  Min.  Co. 
19  Nev.  231,  8  Pac  484,  on  point  that  the  judge  who  tried  the  cause 
should  not  hesitate  to  set  aside  a  verdict,  where  there  is  a  clear  prepon- 
derance of  evidence  against  it;  cited  in  City  of  Tacoma  v.  Tacoma 
Light,  etc.,  Co.  16  Wash.  318,  47  Pac.  747,  to  point  that  trial  judge 
should  not  hesitate  to  set  aside  verdict  where  there  is  preponderance 
of  evidence. 

Jury  —  Province  of.  — Cited  in  State  v.  Thompson,  101  Pac.  (Nev.) 
560,  to  point  that  it  is  the  province  of  the  jury  to  weigh  evidence 
and  determine  credibility  of  witnesses. 

Publication — "Once  a  week  for  six  weeks,"  construction.  —  Dis- 
approved in  Finlayson  v.  Peterson,  5  N.  Dak.  589,  57  Am.  St.  Rep. 
584,  67  N.  W.  954,  33  L.R.A.  534,  holding  that  where  the  statute 
requires  a  publication  to  be  made  "for  six  weeks"  it  must  be  made 
for  full  forty-two  days;  cited  in  Fleming  v.  Bale,  23  Kan.  93,  to  point 
that  direction  notice  being  published  "two  consecutive  weeks"  the 
probate  court  evidently  means  two  consecutive  times;  Raum  v.  Leach, 
63  Minn.  87,  64  N.  W.  1059,  in  construing  order  for  publication  of 
summons  for  "two  oonseoutive  weeks." 
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e  Her.  1&-20.    GERHAUSEfi  t.  NOKXH  BRITISH  &  M.  INS.  CO. 

Gerhauser  v.  North  British  &  M.  Ins.  Co.  7  Nev.  174,  same  case 
upon  a  second  appeal. 

Inatniction  —  Modification  of  rewriting.  —  Distinguished  in  Allison 
V.  Hagan,  12  Nev.  58,  holding  that  where  the  court  modified  an  instruc- 
tion by  erasing  the  words,  **and  the  jury  must  find  for  defendant"  with 
one  stroke  of  the  pen,  leaving  them  legible  to  the  jury,  the  appellant 
might  have  asked  leave  to  copy  the  instruction  or  to  completely  oblit- 
erate the  words  striken  out,  and  failing  to  have  done  so,  is  not  in  a 
position  to  complain  of  the  action  of  the  court,  the  instruction  being 
otherwise  correct. 

6  Hev.  20-27.    WHITE  t.  WHITE. 

Appeal  —  Authentication  of  papers.  —  Followed  in  Dean  ▼.  Pritchard, 
9  Nev.  234,  on  point  that  affidavits  used  on  hearing  of  motion  for  new 
trial,  if  not  authenticated  or  identified  in  the  manner  promoted  by 
statute,  they  cannot  be  considered  on  appeal  pnd  there  being  nothing 
before  the  court  to  show  any  foundation  for  an  order  granting  a  new 
trial  it  will  be  reversed. 

Cited  in  Borden  v.  Bender,  16  Nev.  50,  holding  that  a  certificate  of 
the  clerk  to  effect  that  no  amendments  to  the  statement  on  motion  for 
a  new  trial  have  been  filed,  is  such  an  authentication  as  is  required  by 
§  197  of  Practice  Act. 

Statement  on  motion  for  new  trial.  —  Followed  in  Truckee  Lodge 

V.  Wood,  14  Nev.  310,  on  point  that  there  being  no  settled  or  agreed 
statement  of  facts  on  motion  for  a  new  trial,  there  is  nothing  before 
the  appellate  court  except  the  judgment-roll;  Jones  v.  Adams,  18 
Nev.  60,  8  Pac.  798,  statement  on  motion  for  a  new  trial  not  being 
authenticated  in  the  mode  prescribed  by  statute  the  motion  for  new 
trial  will  be  denied,  and  the  appeal  therefrom  dismissed. 
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Statement  on  appeal.  —  Cited  in  die.  op.  of  Bonnifield,  a  J.»  in 

Bliss  V.  Grayson,  24  Nev.  460,  56  Pac.  242,  in  dedaiing  the  statement 
on  appeal  from  an  order  denying  motion  for  a  new  trial  consists  of  the 
statement  made  on  such  motion  in  connection  with  the  pleadings, 
depositions,  etc,  read  or  referred  to  on  the  hearing  of  said  motion. 

Followed  in  Quinn  v.  Quinn,  27  Nev.  174,  74  Pac  6,  holding  that 
where  there  is  no  statement  on  appeal  properly  authenticated,  only 
errors  appearing  on  the  face  of  the  judgment-roll  can  be  considerod. 

Errors  —  Waiver  of,  Presumption  against  ^  Followed  in  Iowa  Min- 
ing Co.  ▼.  Bonanza  Min.  Co.  16  Nev.  71,  on  point  that  the  burden 
is  on  seeking  benefit  from  waiver  of  error  in  proceedings  to  show 
such  waiier;  Beck  v.  Thompson,  22  Nev.  120,  36  Pac.  665,  in  the 
absence  of  an  affirmative  showing  a*  waiver  is  not  to  be  presumed. 

6  Nev.  27-30,  3  Am.  Rep.  237.    GILMAH  t.  COUNTY  OF  DOUGLAS. 
No  citation. 

6  Nev.  30-40.    HUMBOLDT      COUNTY      v.      COUNTY      COWRS 
CHURCHILL  COUNTY. 

Mandamus  —  Against  delinquent  public  officer,  demand.  —  Followed 
in  State  ex  rel.  Sears  v.  Wright,  10  Nev.  170,  holding  that  in  mandamus 
against  public  officers  who  have  failed  to  perform  duties  imposed  by 
statute,  no  previous  demand  is  necessary;  Man  v.  Liddle,  15  Nev.  276, 
where  the  law  especially  enjoins  a  duty  upon  the  county  commissioners 
or  other  public  officer,  and  leaves  them  no  discretion  in  the  premises, 
mandamus  lies  to  enforce  performance  of  the  specific  act  required; 
cited  in  State  ex  rel.  Badger  v.  City  of  New  Orleans,  49  La.  Ann.  837, 
21  So.  884,  37  L.R.A.  553,  to  point  that  when  county  commissioners 
are  required  by  a  plain  and  positive  statute  to  set  aside  a  certain 
portion  of  the  county  funds  annually  for  a  specific  purpose,  and  have 
refused  to  perform  this  duty,  they  may  be  compelled  to  act  by  man- 
damus; State  ▼.  Lawrence,  2  S.  Dak.  209,  49  N.  W.  15,  to  point  that  in 
mandamus  proceedings  where  a  duty  is  clearly  and  specifically  imposed 
by  law,  and  defendants  have  neglected  to  perform  the  duty  as  re- 
quired, no  special  denuind  is  necessary;  Fisher  v.  City  of  Charleston, 
17  W.  Va.  617,  to  point  that  in  mandamus  where  duty  sought  to  be 
enforced  is  of  a  character  that  it  could  not  be  expected  to  be  per- 
formed until  demanded,  demand  is  pre-requisite  to  writ;  but  when 
law  unconditionally  requires  the  doing  of  a  particular  act,  no  demand 
it  necessary. 

Cited  in  reference  notes  in  89  Am.  Dec.  732,  to  point  that  mandamus 
lies  to  compel  performance  of  duties  purely  ministerial  in  their  nature, 
and  so  clear  and  specific  as  not  to  call  for  the  exercise  of  any  dia* 
cretion  in  their  performance;  but  it  will  not  lie  to  compel  the  per- 
formance of  duties  or  acts  which  necessarily  require  the  exercise  of 
Judgment  or  discretion  upon  the  part  of  the  officer,  board,  or  person 
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called  upon  to  act;  58  L.RJL.  853,  it  issues  from  the  supreme  or  highest 
court  of  a  state  in  the  exercise  of  original  jurisdiction. 

When  not  lie  against  county.  —  Cited  in  Owen  v.  Nye  County, 

10  Not.  343,  to  point  that  where  the  duty  relied  upon  is  a  duty,  not 
of  the  county,  but  of  the  board  of  supervisors,  an  action  in  mandamus 
will  not  lie  against  the  county. 

Cited  in  reference  note  in  89  Am.  Dec.  737,  to  point  that  the  courts 
of  this  country  have  been  liberal  in  granting  relief  by  mandamus 
against  public  corporations  and  their  officers  in  all  cases  where  a 
plain  and  imperative  duty  is  imposed  by  law,  so  that  they  are  merely 
called  upon  to  act  in  a  ministerial  capacity,  without  having  to  exercise 
their  judgment  as  to  whether  or  not  the  duty  should  be  performed;  in 
such  cases  mandamus  is  the  only  effectual  remedy  and  is  freely 
granted;  47  L.R.A.  518,  mandamus  was  sought  to  compel  compliance 
with  a  statute  requiring  the  payment  of  a  certain  sum  to  one  county 
from  the  revenues  of  another;  the  defense  was  the  unconstitutionality 
of  the  statute;  and  the  court  did  not  consider  the  question  of  the 
right  to  raise  the  question  of  the  constitutionality  of  the  statute  on 
mandamus  but  hold  the  statute  constitutional. 

Statute — Title,  sufficiency  of.  — Cited  in  State  v.  Davis  14  Nev. 
443,  33  Am.  Rep.  563,  holding  that  a  statute  entitled:  "An  act  supple- 
mentary to  an  act  entitled  'An  act  concerning  crimes  and  punishment/ 
approved  November,  26,  1861,"  and  providing  for  punishment  of  escape, 
does  in  its  title,  express  the  subject  embraced  therein,  as  required  by 
§  17  of  art.  IV.  of  constitution;  Esser  v.  Spaulding,  17  Nev.  308,  30 
Pae.  900,  holding  §  23  of  the  salary  act  (Stats.  1881,  p.  32)  authorizing 
oounty  commissioners  to  transfer  moneys  from  the  general  fund  to  the 
salary  fund,  is  not  in  conflict  with  S  17,  art.  IV.  of  the  constitution; 
State  ex  rel.  Dunn  ▼.  Board  of  Com'rs  Humboldt  Co.  21  Nev.  238,  29 
Pae.  976,  it  is  only  the  subject  of  the  act  which  must  be  stated  in  the 
title;  matters  properly  connected  with  that  subject  need  not  be  men- 
tioned; State  ▼.  Board  of  Com'rs  Washoe  Co.  22  Nev.  412,  41  Pae. 
149,  if  they  are  mentioned  it  simply  makes  the  title  unnecessarily 
prolix;  Division  of  Howard  County,  15  Kan.  215,  to  point  that  title 
of  bill  for  creating  two  counties  out  of  one  old  county  is  but  one 
subject  sufficiently  stated  in  title;  Com'rs  of  Marion  County  t.  Com'rs 
of  Harvey  County,  26  Kan.  200,  in  holding  valid  §§  51,  52  and  63  of 
an  act  eonoeming  private  corporations  as  amended  by  Laws  1869, 
eh.  29;  Lynch  T.  Murphy,  119  Mo.  169,  24  S.  W.  776,  in  construing 
title  of  act  of  April  20,  1891,  entitled  "An  act  to  regulate  the  sale 
of  intoxicating  liquors  in  original  packages  or  otherwise"  holding  the 
words  "original  packages'*  not  to  limit  scope  of  act,  and  that  the 
words  "of  otherwise"  show  object  of  act  to  regulate  sale  of  intoxi- 
cating liquors  in  any  manner. 

Cited  in  reference  note  in  61  Am.  Dec  844,  to  point  that  the  legis- 
bture  is  not  subject  to  judidal  control  in  respect  to  the  form  or 
11 
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mode  in  which  the  'subject'  of  a  bill  shall  be  'expressed;'  if  it  is  ex- 
pressed, the  constitution  is  satisfied. 

Locals  Act  to  change  county  boundariet.  — Cited  in  Milwaukee 

County  ▼.  Isenring,  109  Wis.  20,  85  N.  W.  135,  53  LJUL  641,  to  point 
that  an  act  to  change  the  boundaries  of  two  counties  is  a  local 
statute. 

County  obligations  —  Power  of  legislature  to  give  preferences. — 
Cited  in  Esser  v.  Spaulding,  17  Nev.  305,  30  Pac.  899,  to  point  that 
the  legislature  has  power  to  direct  that  certain  claims  against  the 
county  shall  have  a  preference  over  all  others  which  are  not  similarly 
situated  as  to  give  the  holder  a  vested  right  to  money  in,  or  to  come 
into  the  treasury,  at  the  time  of  the  legislative  action. 

County  commissioners  —  Special  and  limited  powers.  —  Cited  in  State 
▼.  Boerlin,  30  Nev.  477,  98  Pac.  404,  to  point  that  boards  of  county 
commissioners  are  inferior  tribunals  of  special  and  limited  jurisdiction, 
and  that  they  can  only  exercise  such  powers  as  are  especially  granted, 
and  that,  when  the  law  prescribes  a  mode  which  they  mudt  pursue  in 
the  exercise  of  these  powers,  it  excludes  all  other  modes  of  procedure. 

County-Seat.  —  Cited  in  County  Commissioners  v.  State,  24  Fla.  275, 
4  So.  800,  to  point  that  nothing  is  more  properly  connected  with  the 
subject  of  establishing  a  county  than  making  provision  for  a  change 
of  county  seat  in  the  future. 

Legislature  —  Each  house  sale  judge  of  members.  —  Cited  in  dis. 
op.  of  Allen,  J.,  in  In  Re  Gunn,  50  Kan.  251,  32  Pac.  962,  19  LJEI.A. 
549,  in  holding  that  the  three  great  co-ordinate  departments  of  gov- 
ernment are  independent  of  each  other,  and  that  each  matter  which 
is  intrusted  to  one  of  these  departments  shall  be  determined  by  that 
department  alone,  without  interference  of  another;  that  the  house 
of  representatives  is  sole  judge  of  who  has  been  elected  to  and  entitled 
to  a  seat  therein  and  that  the  courts  have  no  jurisdiction  to  review  the 
decision  in  the  matter. 

Investigation  by.  —  Cited  in  Flint,  etc.,  Plank-Road  Co.  v.  Wood- 
hull,  25  Mich.  103,  12  Am.  Rep.  233,  to  point  that  legislature  will 
pursue  its  own  mode  in  collecting  information  as  to  violation  of  char- 
ter by  corporation  and  court  must  assume  that  the  method  was  suit- 
able and  proper  and  lead  to  correct  results  and  must  presume  proper 
information  obtained  and  will  not  suppose  legislature  to  have  acted 
improperly  unadvisedly  or  from  any  other  purpose  but  public  motives^ 
when  acting  within  the  limitation  of  its  authority;  Erskine  v.  Nelson 
County,  4  N.  Dak.  73,  58  N.  W.  350,  27  L.R.A.  703,  to  the  point  that 
comrts  are  bound  to  presume  that  the  legislature  investigated  before 
passing  a  particular  act;  that  it  acted  upon  good  and  sufficient  evi- 
dence;  and  that  this  presumption  is  conclusive. 

Inquiry  into  motiye  of.  —  Cited  in  Lynn  t.  Polk,  8  Lea  (Tenn.) 

218,  298  (opinion  of  Ewing,  special  J.)  ,  in  discussing  the  right  of  the 
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eomt  to  inquire  into  bribery  of  legislators  to  the  passage  of  an  act 
under  which  was  created  the  obligation  sought  to  be  enforced. 

Inquiry  into  motives  of.  — Cited  in  reference  note  in  51  Am.  Dee. 

€23y  to  point  that  courts  have  been  often  urged  to  inquire  into  the 
motiTes  of  legislatures  or  members,  but  this  has  as  often  been  refused, 
even  where  fraud,  bribery,  and  corruption  have  been  alleged;  impeach- 
ment and  the  ballot  are  the  proper  remedies. 

6  Nev.  4<M5.    STATE  EX  REL.  LEAIOC  v.  BLASDEL. 

De  facto  county  officers  — Acts  valid.*- Cited  in  Merchants'  Nat. 
Bank  v.  McKinney,  2  S.  Dak.  122,  48  N.  W.  846,  in  sustaining  orders 
by  board  of  county  commissioners  who  at  least  officers  de  facto,  holding 
the  same  prima  facie  valid  and  binding  upon  county  until  validity 
established. 

6  Nev.  4&-51.    WELLS,  FARGO  ft  CO.  v.  VAN  SICKLE. 

Vmym&it  in  specific  kind  of  money.  —  Cited  in  reference  note  in  87 
Am.  Dec.  126,  to  point  that  statute  providing  for  payment  in  specifie 
of  money  is  constitutional;  87  Am.  Dec.  126,  stittiife  i^  not 
to  onable  court  to  render  judgment  on  kind  of  mon^ 
stipuiaied  in  contract;  87  Am.  Dec  126,  courts  will  enturce  cu*.i.iuci; 
or  render  judgment  for  specific  kind  of  money  on  ground  that  parties 
have  specific  contract  for  payment  in  a  specific  thing,  the  kind  of  coin 
or  legal  money  named;  87  Am.  Dec.  127,  contract  for  payment  in 
'"specia"  or  its  "equivalent"  to  be  construed  as  specific,  must  specify 
m  timo  and  place  for  determination  of  what  is  the  equivalent  of  gold; 
otherwise  a  payment  in  lawful  money  would  be  sufficient;  29  L.R.A. 
621,  note  for  "gold  coin  or  its  equivalent  in  United  States  legal  tender 
notes'*  ia  valid  according  to  its  terms.  29  L.R.A.  594,  judgment  on  a 
note  payable  in  gold  coin  or  its  equivalent  should  be  rendered  accord- 
ing to  the  market  value  of  such  gold  coin  at  the  time  and  place  or 
trial  in  legal  tender  dollars,  and  that  a  judgment  simply  and  solely 
for  gold  coin  is  erroneous. 

• 

6  Kev.  51-57.    HILLYER  ▼.  OVERMAN  S.  MIN.  CO. 

Corporations,  contracts  of  —  Superintendent  no  power  to  change. —> 
Followed  in  Lonkey  v.  Succor  Mill  ft  Min.  Co.  10  Nev.  19,  on  point 
that  terms  within  contract  of  mining  corporation  cannot  be  changed 
by  superintendent  with  the  knowledge  and  consent  of  the  corporation. 

Annual  e!ection,  demand  for,  how  served.  —  Cited  in  State  v. 

Wright,  10  Nev.  170,  as  not  in  conflict  with  state  ex  rel.  Flngg  v.  Lady 
Bryan  Min.  Co.  4  Nev.  400,  and  holding  that  demand  for  annual  elec* 
tion  of  trustees  may  be  made  upon  trustees  individnally,  that  it  ia  not 
requisite  to  validity  that  it  should  be  served  and  made  upon  the 
board  when  in  session. 
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— —  Board  of  trustees  may  bind  when.  —  Cited  in  Edwards  t.  Carsoa 
Water  Go.  21  Ner.  492,  84  Pac  389,  to  point  that  trustees  represent 
corporation  only  when  assembled  and  acting  as  a  board,  and  that  a 
note  executed  by  the  trustees  acting  separately  and  not  as  a  board 
does  not  bind  the  corporation. 

Trustees  can  bind  when.  — Cited  in  Wright  t.  Carson  Water  Co. 

28  Nev.  42,  42  Pae.  197,  to  point  that  trustees  can  bind  corporation 
only  when  they  are  together  as  a  board,  and  acting  as  such;  Baldwin 
V.  Canfield,  26  Minn.  55,  1  N.  W.  270,  to  point  that  separate  action, 
individually,  of  persons  composing  governing  body  of  corporation,  is 
not  the  action  of  the  constituted  body  of  men  clothed  with  the  cor- 
porate powers. 

e  Nev.  57-63.    CAHILL  v.  HIRSCHMAN. 

Cited  in  reference  note  in  52  L.R.A.  709,  to  point  that  a  stock 
broker's  ledger  is  competent  evidence  in  rebuttal,  in  an  action  by  the 
stock  broker  to  recover  for  money  paid  for  stock  alleged  to  have  been 
purchased  for  the  defendant  by  the  plaintiff  on  his  express  order,  in 
explanation  of  a  bill  sent  by  the  plaintiff  to  the  defendant  and  to  sup- 
plement the  plaintiff's  own  testimony  that  such  bill  was  not  general 
as  claimed  by  the  defendant,  but  only  a  partial  statement  of  the 
account  as  it  existed  between  the  parties. 

6  Nev.  63-68.    FITZPATRICE  ▼.  FITZPATRICE. 

Marriage  of  minors  —  Consent,  effect  of  want  of.  —  Followed  in  State 
V.  Zichfeld,  23  Nev.  312,  62  Am.  St.  Rep.  800,  46  Pac.  804,  34  LJEI.A. 
786,  on  construction  of  §  2  of  the  marriage  statute,  and  holding 
further  that  a  marriage  within  the  prohibited  ages  without  the 
requisite  consent  first  obtained  is  valid,  notwithstanding  the  explicit 
requirements  of  the  statute  that  such  consent  shall  be  first  obtained. 

Cited  in  reference  note  in  22  L.R.A.(N.S.)  1206,  note,  to  point  that 
the  question  of  the  validity  of  a  marriage  where  the  consent  of  par- 
ents was  not  given  as  affected  by  the  provision  of  the  state  statute 
reading  "that  nothing  in  this,  act  shall  be  construed  so  as  to  make  the 
insue  of  any  marriage  illegitimate,  if  the  person  or  persons  shall  not 
be  of  lawful  age."  It  was  admitted  that  it  is  commonly  held  that 
the  lack  of  the  parents'  consent  does  not  invalidate  a  marriage,  but 
the  claim  was  made  that  the  part  of  the  statute  quoted  evidenoes  the 
intention  of  the  legislature  to  make  such  marriages  void  by  carefully 
providing  against  evil  results  to  its  issue.  The  court  held  that  the 
proviso  applied  only  to  the  issue  of  persons  not  of  lawful  age,  without 
reference  to  the  question  of  parental  consent. 

6  Nev.  68-75.    VIR6INTA  &  T.  R.  CO.  v.  C0UNT7  COMRS. 

Statutory  construction  —  Rule  where  language  plain.  —  Followed  fai 
State  V.  County  Commissioners,  6  Nev.  107,  on  point  that  where  the 
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langoAge  of  a  statute  ia  plain,  its  intention  must  be  deduced  from  such 
language,  and  the  court  has  no  right  to  go  beyond  it;  Odd  Fellows 
Savings,  etc..  Bank  t.  Quillen,  11  Nev.  118,  and  State  ex  rel.  Thompson 
V.  Washoe  Ck>unt7  Com'rs,  23  Nev.  258,  45  Pac.  533,  where  the  lan- 
guage of  the  act  is  clear,  plain,  simple,  unambiguous,  and  susceptible 
of  but  one  construction,  the  legislature  must  be  understood  to  mean 
just  what  it  has  plainly  and  explicitly  expressed,  and  there  is  nothing 
left  for  the  court  to  construe;  distinguished  in  Stockton,  etc.,  R.  Co.  v. 
Stockton,  51  Cbl.  338,  as  not  repugnant  to  the  views  announced,  that 
case  being  based  upon  statute  emphatically  requiring  act  ought  to  be 
enforced. 

Municipal  aid  to  railroad  —  Mandamus.  —  Cited  in  City  of  Madison 
▼.  Smith,  83  Ind.  518,  to  point  that  under  Rev.  Stats.  1881,  §  3153, 
decision  of  common  council  upon  question  whether  petition  signed  by 
proper  number  of  tax-payers  and  whether  railroad  is  of  character  and 
class  provided  for  in  statute  is  final;  Memphis,  etc.,  Ry.  Co.  v.  Thomp- 
son, 24  Kan.  183,  in  holding  that  railroad  had  not  complied  with  con- 
ditions under  which  bonds  had  been  issued  so  as  to  enable  delivery  by 
mandamus. 

Cited  in  reference  note  in  85  Am.  Dee.  421,  to  point  that  on  contract 
by  municipality  to  render  aid  to  railroad  in  consideration  of  fact  that 
railroad  should  be  built  in  a  specific  manner,  a  substantial  compliance 
on  the  part  of  the  railroad  is  required. 

6  Nev.  75-77.  STATE  EX  SEL.  BUCKLEY  v.  CURRY. 

Toll  roads  and  highways  ^  Destruction.  —  Cited  in  State  y.  Lake, 
8  Nev.  284,  holding  the  only  difference  between  a  toll  road  and  a  com- 
mon highway  is,  that  instead  of  being  made  at  the  public  expense  in 
the  first  instance  it  is  authorized  and  laid  out  by  public  authority  and 
made  at  the  expense  of  individuals  in  the  first  instance,  and  the  cost 
of  construction  and  maintenance  is  reimbursed  by  a  toll  levied  by 
public  authority  for  the  purpose;  and  that  every  traveler  has  the  same 
right  to  use  it,  paying  the  toll  established  by  law,  as  he  would  have 
to  use  any  other  public  highway. 

6  Nev.  77-83.    HOBART  ▼.  FORD. 

Appropriator  of  water  —  Act  Congress  July  26,  1866.^  Cited  in 
Ennor  v.  Raine,  27  Nev.  213,  74  Pac.  2,  holding  that  since  the  passage 
of  the  act  of  congress  of  July  26,  1866,  c.  262  (14  Stat,  at  L.  251),  the 
prior  appropriator  of  water  is  entitled  to  a  right  of  way  for  conveying 
his  water  along  its  natural  channel,  and  through  ditches  constructed 
prior  to  the  time  that  other  rights  attached  to  the  land  traversed  by 
these  water  courses;  and  that  all  locators,  patentees,  owners,  and 
claimants  whose  rights  are  initiated  after  the  appropriation  of  the 
water  hold  subject  to  this  easement;  Jacob  v.  Iiorenz,  98  Cal.  336, 
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33  Pac  121,  u  to  construction  of  §  9  of  Congressional  Act  of  1866 
relating  to  public  lands. 

Cited  in  reference  note  in  63  Am.  Dec  98,  as  to  intention  of  Con« 
gresB  in  passage  of  mining  act  of  1866. 

6  Ney.  83-90,  3  Am.  Hep.  240.    PROCTOR  y.  JENNINGS. 

Appropriator  of  water  —  Rights  of. — Cited  in  Vansiekle  ▼.  Haines, 

7  Nev.  289,  holding  that  the  early  decisions  of  this  state  and  those 
of  California  giving  to  prior  appropriators  a  right  to  use  the  water, 
where  there  was  no  title  to  the  soil,  did  not  involve  the  question  of 
right  where  the  parties  were  the  owners  of  the  soil,  and  that  the 
greatest  care  was  invariably  taken  to  prevent  misapprehension  on 
this  point;  Colorado  Milling,  etc.,  Co.  v.  Larimer,  etc.,  Co.  26  Colo.  50, 
56  Pac.  186,  to  point  that  appropriator  of  water  of  stream  already 
appropriated  acquires  right  to  surplus  or  residuum  and  prior  appro- 
priator cannot  extend  or  enlarge  use  to  his  prejudice;  Last  Chance  Min. 
Co.  V.  Bunker  Hill,  etc.,  Co.  49  Fed.  434,  to  point  that  rights  of  appro- 
priators of  water  are  to  be  determined  by  the  conditions  of  things  at 
the  time  each  makes  his  appropriation;  Hewitt  v.  Story,  64  Fed.  515, 
12  C.  C.  A.  250,  30  L.R.A.  270,  discussing  and  applying  the  Pacific 
coast  doctrine  regarding  the  appropriation  of  waters  flowing  in  a  publie 
stream  for  irrigation  and  other  uses,  the  rights  of  parties  under  such 
appropriation,  and  what  must  be  done  by  the  appropriator  to  keep  his 
appropriation  valid;  Union  Mill,  etc.,  Co.  v.  Dangberg,  81  Fed.  95,  in 
discussing  general  principles  of  water  rights  in  Pacific  states;  Union 
Mill  etc.,  Co.  ▼.  Dangberg,  81  Fed.  106,  to  point  that  persons  appro- 
priating water  right  on  a  stream  already  partially  appropriated,  ac- 
quire right  to  surplus  or  residuum,  prior  appropriator  cannot  change 
or  extend  use  to  his  prejudice;  Garrcst  v.  Koyes,  18  Mont.  222,  44  Pac. 
961,  and  McCall  v.  Porter,  42  Ore.  57,  70  Pac.  823,  to  point  that  prior 
appropriation  of  water  gives  prior  right  but  that  subsequent  appro- 
priators acquire  right  to  surplus  or  residuum  which  prior  appropriator 
cannot  take  away;  Hague  v.  Kephi  Irr.  Co.  126  Utah,  433,  67  Am.  St. 
Rep.  634,  52  Pac.  769,  41  L.R.A.  315,  to  point  that  the  rights  of  each 
successive  person  appropriating  water  from  a  stream  are  subordinate 
to  all  those  previously  acquired,  and  the  rights  of  each  are  to  be 
determined  by  the  condition  of  things  at  the  time  he  makes  his  appro- 
priation; those  who  are  prior  to  him  can  in  no  way  change  or  extend 
their  use  to  his  prejudice,  they  are  limited  to  the  rights  enjoyed  by 
them  when  the  subsequent  appropriation  was  made. 

Cited  in  reference  note  in  43  Am.  Dec.  282,  to  point  that  the  rest- 
due  after  a  prior  appropriation  may  be  appropriated  by  others  out  ol 
the  water  of  the  same  stream,  if  there  is  no  interference  with  the  prior 
appropriator;  10  L.R.A.  487,  the  right  of  the  first  appropriator  is  HxeA 
by  his  appropriation,  and  when  others  locate  upon  the  stream  or  ap- 
propriate the  water,  he  cannot  enlarge  his  original  appropriation  or 
make  any  change  in  the  channel  to  their  injury;  30  UBLA.  388,  second 
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xipproprUtor  acquires  a  right  to  all  the  surplus  left  by  the  first  appro- 
priator,  and  the  first  cannot  afterwards  change  or  extend  his  use  to 
the  prejudice  of  the  other. 

Dam  or  embankment  —  Care  required  of  owner.  — Cited  in  Central 
Trust  Co.  T.  Wabash,  etc.,  Ry.  Co.  57  Fed.  448,  to  poini  chat  owner 
of  dam  or  embankment  must  use  ordinary  and  reasonable  foresight, 
care  and  skill  in  constructing  and  maintaining  same  so  as  not  to  injure 
others  either  above  or  below  or  incapable  of  resisting  in  times  of 
usual,  ordinary  and  expected  floods;  he  is  not  responsible  for  inevitable 
accident  or  injury  by  extraordinary  floods. 

Cited  in  reference  notes  in  85  Am.  St.  Rep.  712,  as  to  diminished  or 
impaired  flow  of  water  by  dams;  41  L.RA.  750;  and  59  L.R.A.  871,  the 
owner  of  lower  dam  is  not  liable  for  the  flowage  of  a  wheel  above  him 
if  it  is  caused  by  the  filling  of  the  stream  with  sediment  above  the 
dam,  which  was  not  anticipated  when  the  dam  was  constructed. 

Negligence*— Violation  of  statute,  at  per  se.  —  Cited  in  Nickey  v. 
Steuder,  164  Ind.  192,  73  N.  E.  118,  to  point  that  while  violation  of 
statute  may  be  negligence  per  se,  there  must  be  a  causal  connection 
between  the  unlawful  act  and  the  injury,  which  connection  must  be 
pleaded  and  proved;  State  ex  rel.  Kearney  v.  Finn,  11  Mo.  App.  407,  to 
point  that  where  an  independent,  responsible,  human  agency  inter- 
rupts connection  between  prior  wrong  and  subsequent  damage  so  that 
the  damage  becomes  remote,  action  cannot  be  maintained  against  the 
author  of  the  prior  wrong. 

6  Nev.  90-95.    McDONOUGH  ▼.  MATOK,  ETC.,  VIRGINIA  CITT. 

Streets  in  municipality.  —  Cited  in  Houfe  ▼.  Town  of  Fulton,  34  Wis 
620,  17  Am.  Rep.  463,  to  point  that  if  city  authorities  have  treated 
place  as  public  street,  individual  injured  in  consequence  of  neglect  and 
careless  manner  in  which  work  is  done,  corporation  is  liable  in  dam- 
ages; 63  Am.  Dec.  354-355  note,  as  to  power  of  board  of  aldermen  to 
lay  out  streets  and  alleys,  provide  for  the  construction,  etc.,  of  side- 
walks. 

Cited  in  reference  notes  in  20  L.R.A.(N.8.)  519,  to  point  that 
a  city  or  village  having  exclusive  control  of  its  streets,  and  ample 
means  under  the  control  of  its  constituted  authorities  to  maintain  its 
streets  in  a  reasonably  safe  condition,  is  liable  to  travelers  exercising 
ordinary  care  and  using  them  in  the  usual  mode,  who  are  injured  by 
a  failure  to  perform  such  duty;  20  L.R.A.(N.S.)  523,  where  the  stat- 
ute gives  a  municipal  corporation  power  to  open  and  repair  streets, 
but  leaves  the  opening  and  repairing  and  keeping  in  order  discretionary 
with  the  corporation,  if  a  defect  in  a  street,  from  which  a  person  re- 
ceives injuries,  was  not  the  result  of  wear  and  tear,  but  was  left  in 
that  condition  by  the  authorities  when  they  opened  the  street,  the 
city  is  liable  for  the  resulting  injury  suffered  by  a  person  exercising 
proper  care;  but,  if  the  street  was,  when  opened,  put  in  good  oondition. 
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and  the  defect  occurred  afterwards,  but  not  by  the  direct  act  of  the 
municipal  corporation,  it  is  not  liable;  20  L.R.A.(N.S.)  533,  in  planning 
a  public  work  a  municipal  corporation  must  determine  for  itself  to 
what  extent  it  will  guard  against  possible  accidents;  but  in  the  con- 
struction of  its  works  after  the  plans  are  fixed  upon,  and  in  their 
management  afterwards,  due  care  must  be  observed,  though  negli- 
gence is  not  to  be  predicated  of  the  plan  itself;  20  L.R.A.(N.S.)  535, 
under  a  statutory  provision  or  charter  of  incorporation  of  a  village 
giving  power  to  open  and  improve  streets  within  the  corporate  limits 
and  maintain  sidewalks  therein,  and  to  require  the  owners  or  occupants 
of  land  on  the  streets  to  construct  sidewalks  in  front  of  their  prem- 
ises, and,  in  case  of  their  default,  to  make  the  improvements  and 
charge  the  expense  upon  the  land,  the  exercise  of  the  power  to  lay 
out  and  open  streets  is  quasi  judicial  and  discretionary,  and  no  private 
action  lies  for  the  omission  of  the  village  to  exercise  the  power, 
although  it  may  be  that  the  public  interest  requires  its  exercise;  20 
L.R.A.(N.S.)  582;  the  same  rule  of  diligence  is  exacted  from  a  dty 
with  reference  to  excavations  or  obstructions  in  streets  that  is  ex- 
pected from  private  persons  in  control  of  any  business  involving  a  like 
danger  to  others. 

6  Nev.  95-100.    STATE  EX  REL.  SWIFT  ▼.  COUNTY  COBTRS. 

Assessments  —  Power  of  board  over.  —  Cited  in  State  v.  Board  of 
County  Commissioners,  7  Nev.  395,  to  point  that  under  act  Stats.  1867, 
p.  Ill,  providing  for  supplemental  assessments,  the  board  of  county 
commissioners  was  empowered  to  modify,  equalize,  or  discharge  any 
assessments  upon  proper  application  of  the  party  in  interest;  State  v. 
Central  Pac.  R.  Co.  21  Nev.  176,  26  Pac.  226,  to  point  that  the  board 
of  equalization  is  a  tribunal  of  special  and  limited  jurisdiction,  having 
only  such  powers  as  are  especially  conferred  upon  it;  that  it  is  essen- 
tial to  the  validity  of  its  actions  that  they  should  be  authorized  by 
some  provision  of  the  statute,  otherwise  they  are  null  and  void; 
State  V.  Ernst,  26  Nev.  124,  65  Pac.  7,  to  point  that  the  board  of 
equalization  is  a  creature  of  statute,  possessing  only  limited  and 
special  powers,  and  in  exercise  of  its  powers  its  action  must  comply 
with  the  provision  of  the  statute  creating  it;  it  can  only  exercise  such 
powers  as  are  especially  granted. 

County  commissioners — Tribunal  of  limited  jurisdiction.  —  Cited  in 
State  V.  Central  Pacific  R.  Co.  9  Nev.  89,  to  point  that  the  board  of 
commissioners  is  an  inferior  tribunal  of  special  and  limited  jurisdic- 
tion, and  that  it  must  afiirmatively  appear  that  the  action  of  the 
board  in  compromising  a  claim  for  taxes  was  in  conformity  to  some 
provision  of  the  statute  giving  to  it  that  power,  otherwise  its  order 
will  be  without  authority  of  law  and  void;  State  v.  Board  of  Com- 
missioners, 12  Nev.  19,  to  point  that  the  jurisdiction  of  the  board 
of  county  commissioners,  to  make  an  order  vacating  a  public  highway* 
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must  be  affirmatively  shown;  Johnson  ▼.  Eureka  County,  12  Nev.  31, 
Co  point  that  the  board  of  county  commissioners  is  a  tribunal  of 
special  and  limited  jurisdiction;  that  nothing  in  regard  to  its  proceed- 
ings is  to  be  presumed  in  its  favor,  and  that  its  records  must  afiirraa- 
tively  show  the  necessary  jurisdictional  facts;  Godchaux  v.  Carpenter, 
19  Nev.  418,  14  Pac.  141,  to  point  that  the  board  of  county  commis- 
sioners is  a  body  posessing  but  limited  and  special  power;  that  when 
its  power  or  authority  to  do  any  particular  thing  is  questioned,  the 
record  must  show  affirmatively  all  the  facts  necessary  to  give  it  the 
authority  to  perform  the  act  complained  of,  and  when  this  is  not 
shown,  the  presumption  is  against  its  jurisdiction;  Copper  Queen,  etc., 
Min.  Co.  V.  Board  of  Equalization,  7  Ariz.  371,  65  Pac.  161,  to  point 
that  board  of  county  commissioners,  acting  on  assessment-roll,  as  a 
body  of  limited  jurisdiction  and  special  powers,  and  authority  to  do 
particular  thing  being  questioned,  record  must  show  affirmatively 
facts  necessary  to  give  authority;  Central  Pac  Ry.  Co.  v.  Evans,  111 
Fed.  79,  to  point  that  board  of  county  commissioners  being  inferior 
tribunal  of  special  limited  jurisdiction,  action  in  compromising  claim 
must  be  shown  to  have  been  in  strict  conformity  with  statute  giving 
power. 

6  HeT.  100-104.    STATE  EX  RSL.  FIALL  y.  COUNTY  COITRS  HUM- 
BOLDT COUNTY. 

Certiorari  —  Cited  in  State  v.  Board  County  Commissioners,  7  Nev. 

898,  to  point  that  where  the  records  show  affirmatively  the  board  of 

oounty  commissioners  acted  within  their  jurisdiction,  how  they  acted, 

is  n^t  a  subject  of  review  by  the  court;  followed  in  Hetzel  v.  Board  of 

County  Commissioners,  8  Nev.  362,  on  point  whether  the  board  of  county 

commissioners,  acting  within  its  jurisdiction,  acted  upon  strictly  legal 

or  sufficient  evidence,  is  not  within  the  province  of  the  court  to  inquire 

upon  certiorari;  Phillips  v.  Welch,  12  Nev.  169,  on  point  that  on  writ 

of  certiorari  the  inquiry  will  not  be  extended  any  further  than  Is 

necessary  to  determine  whether  the  inferior  tribunal  has  executed  its 

jurisdiction  or  has  regularly  pursued  its  authority;  In  re  Wixom,  12 

Nev.  222,  on  point  that  the  review  upon  certiorari  extends  only  to  the 

question  whether  the  inferior  tribunal  has  kept  within  its  jurisdiction, 

and  that  mere  errors  not  involving  any  excess  of  authority  will  not 

be  inquired  into;  cited  in  Kapp  v.  District  Court,  103  Pac.  (Nev.)  236, 

and  State  v.  Second  Judicial  Disr.  Court,  105  Pac.    (Nev.)    1024,  to 

point  that  writ  of  certiorari   will  not  be  extended  further  than  to 

determine  whether   inferior  tribunal  had  jurisdiction  to  make   order 

complained  of;  State  t.  Board  of  Ck>mmi8sioner8,  21  Mont.  475,  54  Pac. 

941,  to  point  that  board  of  county  commissioners  in  passing  upon  a 

petition  praying  for  removal  of  county  seat  exercise  quasi  judicial 

powers  involving  judgment  and  discretion;  State  v.  Board  of  Commis- 

saoners,  21  Hont.  477,  S4  Ffte.  942,  on  certiorari  court  will  not  deter- 
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mine  whether  action  of  board  of  county  commissioners  in  passing  upon 
validity  of  petition  for  removal  of  county  was  founded  upon  strict* 
legal,  sufficient  and  the  best  evidence. 

«  Ner.  104-109.    STATE    EX    SEL.    HESS    ▼.    COUICTT    COITSS 
WASHOE  COUNTY. 

County  commissioners  —  Power  to  act  must  appear.  — Followed  in 
State  T.  Central  Pac.  R.  Co.  9  Nev.  89,  on  point  that  the  board  of  coun- 
ty commissioners  is  an  inferior  tribunal  of  but  special  and  limited 
jurisdiction,  and  that  it  must  affirmatively  appear  the  action  of  the 
board  in  compromising  a  suit  for  taxes  was  in  conformity  with  some 
provision  of  the  statute  giving  to  it  that  power,  otherwise  its  order 
will  be  without  authority  and  void;  followed  in  State  T.  Board  of 
Commissioners,  12  Nev.  19,  on  point  that  the  board  of  county  commis- 
sioners being  a  tribunal  of  but  limited  and  special  jurisdiction,  when 
«n  act  of  such  board  is  called  in  question,  the  jurisdiction  to  make  the 
order  complained  of,  must  be  affirmatively  shown;  cited  in  State  v. 
Boerlin,  30  Nev.  476,  98  Pac.  403,  to  point  that  boards  of  county  com- 
missioners are  inferior  tribunals  of  special  and  limited  jurisdiction, 
and  that  they  can  only  exercise  such  powers  as  are  especially  granted, 
and  that,  when  the  law  prescribes  a  mode  which  they  must  pursue  in 
the  exercise  of  these  powers,  it  excludes  all  other  modes  of  procedure; 
Central  Pac  Ry.  Co.  t.  Evans,  111  Fed.  79,  to  point  that  board  of 
county  commissioners  is  an  inferior  tribunal  of  special  and  limited 
jurisdiction  and  action  compromising  claim  against  defendant  must 
be  shown  to  have  been  strictly  in  conformity  with  the  provisions  of 
statute  giving  that  power. 

Statutory  construction -» Rule  for.  —  Followed  in  Odd  Fellows  Sav- 
ings &  C.  Bank  v.  Quillen,  11  Nev.  118,  on  point  that  where  the  lan- 
guage of  the  statute  is  dear,  plain,  simple,  unambiguous,  and t  sus- 
ceptible of  but  one  construction,  the  legislature  must  be  understood 
to  mean  just  what  it  has  plainly  and  explicitly  expressed,  and  there 
is  nothing  left  for  the  court  to  construe;  State  ▼.  Board  of  Commis- 
sioners, 23  Nev.  258,  46  Pac.  533,  on  point  that  where  the  language  of 
the  statute  is  plain,  its  intention  must  be  deducted  from  such  lan- 
guage, and  the  courts  have  no  right  to  go  beyond  it;  cited  in  Ex  parte 
Rickey,  100  Pac.  (Nev.)  141;  State  v.  Afartin,  103  Pac.  (Nev.)  841,  to 
point  that  where  language  of  statute  is  plain,  its  intention  must  be 
deduced  from  such  language  and  courts  have  no  right  to  go  beyond  it. 

Removal  of  county-seat  —  Election  for.  —  Cited  in  Gtle  ▼.  Stegner, 
92  Minn.  434,  100  N.  W.  103,  to  point  that  the  time  limit  fixed  within 
which  election  for  removal  of  county  seat  is  to  be  held,  is  mandatory 
a^nd  election  not  held  within  time  limit,  is  void;  distinguished  in  State 
«x  rel.  Wagner  v.  Patterson,  207  Mo.  146,  105  S.  W.  1053,  on  point 
not  applicable  because  In  principal  case  election  was  held  in  pursuance 
of  eourt  order  not  in  compliance  with  express  provisions  of  statute. 
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Cited  in  reference  note  in  90  Am.  St  Rep.  66,  m  to  Talidity  of 
election  for  change  of  county  seat 

6  Ner.  109-113.    STATS  t.  UcGINlflS. 

Reversal  not  sranted  when.  —  Followed  in  State  t.  Raymond,  11 
Nev.  109,  on  point  that  the  court  will  not  reserve  a  judgment  in  a 
criminal  case  on  the  ground  that  the  verdict  is  contrary  to  the  evi- 
dence, where  there  is  any  evidence  to  support  it. 

Evidence  —  Actions  and  declarations.  —  Cited  in  State  v.  Maynard, 
19  Nev.  290,  9  Pac.  518,  to  point  that  actions  often  speak  plainer  than 
words,  and  in  many  cases,  undoubtedly  furnish  "a  safer  foundation 
from  which  to  draw  a  conclusion"  as  to  the  intention  of  men,  than 
declarations  thereafter  made  in  their  favor. 

Circumstantial  — Cited  in  State  v.  Thompson,  101  Pac.  (Nov.) 

662,  and  State  v.  Clark,  104  Pac  (Nev.)  696,  as  to  rule  by  which 
sufficiency  of  circumstancial  evidence  is  to  be  tested  in  an  indictment 
with  deadly  weapon  with  intent  to  kill. 

Instruction  as  to.  —  Cited  in  reference  note  in  20  L.R.A.  619, 

to  point  that  an  instruction  that  evidence  of  good  character  is  proper 
in  all  criminal  cases  and  in  doubtful  cases  frequently  becomes  material, 
and  is  sufficient  to  turn  the  scale  in  favor  of  the  accused;  and  should 
the  jury  be  in  doubt  as  to  the  facts  or  guilt  of  the  defendant  as 
charged,  you  may  give  evidence  of  previous  good  character  such  weight 
as  will  turn  the  scale  in  his  favor  and  find  him  not  guilty, — ^Is  too 
broad  and  favorable. 

€  Nev.  113-116.    STATS  t.  NAPPES. 

Assault  —  With  deadly  weapon,  proof.  —  Cited  in  People  v.  Lee  Kong, 
95  Cal.  669,  29  Am.  St.  Rep.  165,  30  Pac.  801,  17  L.R.A.  628,  to  point 
that  the  court  reversed  the  judgment  upon  the  ground  that  the  people 
failed  to  prove  that  the  pistol  with  which  the  assault  was  alleged 
to  have  been  made  was  loaded,  and  that  consequently  there  was  no 
proof  that  the  defendant  had  the  present  ability  to  inflict  the  injury; 
Blige  V.  State,  20  Fla.  753,  51  Am.  Rep.  628,  to  point  that  under 
an  indictment  for  assault  with  deadly  weapon  with  intent  to  commit 
murder,  proof  must  show  defendant  made  unlawful  attempt  with  a 
weapon,  deadly  either  in  its  nature  or  capable  of  being  used  in  a  deadly 
manner,  intending  to  inflict  bodily  injury  and  with  the  present  ability 
to  do  so;  Meyers  v.  Clearman,  125  Iowa«  462,  101  N.  W.  194,  to  point 
that  in  an  indictment  for  assault  it  is  not  necessary  to  be  inferred 
from  the  pointing  of  the  revolver  that  it  was  loaded  or  that  defendant 
intended  to  discharge  it,  for  it  could  have  served  the  purpose  of  pro- 
dttcing  fright  quite  as  well  if  not  loaded;  Meyers  v.  Clearman,  125  Iowa, 
463, 101  N.  W.  194,  as  a  oontrary  authority  to  holding  in  State  v.  Her- 
ron,  12  Mont.  230,  29  Pac.  819,  83  Am.  St.  Rep.  573,  to  point  that 
firearm,  the  only  ordinary  use  of  which  is  by  its  being  loaded,  pointed 
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at  complainant  in  threatening  manner,  if  defendant  makes  threats 
to  shoot  with  proof  of  all  the  elements  of  the  offense  made  out,  except 
that  the  weapon  was  unloaded,  the  fact  that  it  was  unloaded  is  mere- 
ly matter  of  defense;  State  v.  Herron,  12  Mont.  232,  33  Am.  St.  Rep. 
576,  29  Pac.  820,  to  point  that  in  indictment  for  assault  with  deadly 
weapon,  to  wit  a  pistol,  on  failure  to  prove  that  pistol  was  loaded, 
court  should  direct  verdict  for  defendant;  State  v.  Godfrey,  17  Ore.  305, 
11  Am.  St.  Rep.  830,  20  Pac.  628,  to  point  that  pointing  an  unloaded 
pistol  at  another  at  distance  within  firing  range  whereby  such  other 
is  put  in  fear  and  flees,  is  not  assault  with  deadly  weapon;  disapproved 
in  Lipscomb  v.  State,  130  Wis.  243,  109  N.  W.  988,  on  point  that  in 
indictment  for  assault  for  pointing  a  revolver  and  proof  showing 
defendant  pointed  a  revolver  at  another,  it  devolves  upon  defendant 
to  show  that  revolver  was  not  loaded  in  order  to  meet  the  indictment 
that  it  was  loaded,  the  court  saying  it  stands  practically  alone. 

Cited  in  reference  notes  in  33  Am.  St.  Rep.  580,  to  point  that  to 
constitute  the  crime  of  assault  with  a  deadly  weapon  there  must  be  an 
unlawful  attempt  with  a  weapon,  deadly  either  in  its  nature  or  capa- 
ble of  being  used  in  a  deadly  manner,  to  inflict  a  bodily  injury  with 
the  present  ability  to  do  it;  15  L.R.A.(N.S.)  1274,  it  has  been  held 
no  presumption  that  a  gun  is  loaded  arises  from  the  fact  that  a  de- 
fendant points  it  at  another,  threatening  to  shoot;  and,  In  an  action 
for  assault  therewith,  the  burden  is  on  the  state  to  prove  that  the 
firearm  was  loaded. 

Cited  in  reference  notes  in  8  Eng.  Rul.  Cas.  54,  5. 

Proof  of  present  ability.  —  Cited  in  McNamara  v.  People,  24 

Colo.  66,  48  Pac.  543,  to  point  that  in  an  indictment  for  assault,  proof 
of  actual  present  ability  to  inflict  threatened  injury  is  essential  to  sus- 
tain allegation;  and  where  assault  consists  of  aiming  gun  within  such 
distance  that  it  would  be  dangerous  if  loaded  and  discharged,  prose- 
cution must  show  it  was  loaded. 

——Conviction  of  lower  grade  of  officers.  —  Cited  in  reference  note 
in  15  LJt.A.(N.S.)  1272,  to  point  that  defendant  was  "indicted  for 
assault  with  deadly  weapon  with  intent  to  commit  murder,  and  con- 
victed of  an  assault  with  a  deadly  weapon  with  intent  to  inflict  a 
bodily  injury."  A  statute  defined  an  assault  as  "an  unlawful  attempt, 
coupled  with  present  ability,  to  commit  a  violent  injury  upon  the 
person  of  another."  The  court  held  that  the  conviction  could  not  be 
sustained  because  there  was  no  allegation,  nor  proof,  that  the  gun 
which  defendant  pointed  at  witness,  threatening  to  shoot,  was  loaded; 
there  being  no  presumption  that  the  gun  was  loaded,  so  that  the 
burden  of  proof  was  on  the  state. 

6  Nev.  116-125.    SILVER  MHI.  CO.  ▼.  FALL. 

No  citation. 
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6  Ner.  125-128.    SWIFT  y.  DOROK. 

Cited  in  reference  note  in  16  LJLA.(N.S.)  637,  to  point  that  the 
payment  of  the  sheriflTs  fee  in  a  suit  against  IL  estate  of  a  deceased 
state  treasurer  and  the  sureties  on  his  official  bond,  to  recover  moneys 
misappropriated  by  him,  was  held  not  to  be  authorized  by  an  act 
appropriating  a  named  sum  "for  prosecuting  delinquents  for  infrac- 
tion of  the  revenue  laws." 

6  Hev.  128-129.    ESTES  T.  RICHARDSON. 

Challenge,  for  implied  bias  —  Stating  giounds.  —  Cited  in  State  v. 
Raymond,  11  Nev.  107,  to  point  that  the  defendant  must  specify  one 
or  more  of  the  particular  grounds  the  statute  provides  as  cause  oi 
the  challenge  for  implied  bias,  in  criminal  as  well  as  in  civil  cases; 
Soiithem  Pac.  Co.  v.  Rauh,  49  Fed.  701,  1  C.  C.  A.  416,  in  challenge  for 
implied   bias   ground   of   challengt   must   be  stated. 

6  Her.  129-134.    SWEENEY  T.  HAWTHORNS. 
No  citation. 

6  NeT.  134-136.    McBETH  T.  VAN  SICKLE. 

Proper  parties  —  Assignee  of  judgment  ^  Cited  in  Mandlebaum  v. 
Gregovich,  24  Nev.  158,  50  Pac  850,  to  point  that  a|i  assignee  who 
has  an  interest  in  the  judgment  is  a  proper  party  in  the  action  on 
such  judgment,  because  he  has  an  interest  in  the  subject  of  the  action 
and  in  obtuning  the  relief  demanded. 

Cited  in  reference  note  in  64  LJtA.  606,  to  point  that  on  a  re- 
delivery  bond  in  a  replevin  suit,  given  to  the  sheriff  and  payable  to  the 
plaintiff,  the  party  for  whose  benefit  the  undertaking  was  taken  was 
held  to  be  the  real  party  in  interest. 

6  Ner.  136-138.    FOULKS  ▼.  PE6G. 
No  citation. 

6  Nev.  13a-141.    STATE  ▼.  DTJFFT. 

Inatraetion  —  Assuming  facts  in  dispute.  —  Followed  in  State  t. 
Bnralli,  27  Nev.  55,  71  Pac.  536,  on  point  that  under  article  VI,  §  IS 
of  the  constitution  an  instruction  which  assumes  facts  in  dispute,  or 
that  IS  not  admitted,  is  erroneous;  but  that  this  rule  does  not  inter* 
fere  with  the  right  of  the  court  during  the  trial  to  state  the  testi* 
mony  or  what  the  witness  said,  without  estimating  its  truth,  leaving 
the  jury  to  draw  its  own  estimate  of  what  it  establishes. 

6  Ner.  141-146.    WILUAMS  t.  BXLLER. 

Change  of  Venue  —  Time  of  demanding. — Cited  In  Clarke  t.  Lyon 
County,  8  Nev.  186,  to  the  point  that  where  the  defendant  desiring  to 
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have  the  place  of  trial  changed  to  the  proper  county,  makes  the  demand 
therefore  in  writing  at  or  before  the  time  of  answering,  the  court  is 
compelled  to  change  the  place  of  trial;  Yore  v.  Murphy,  10  Mont.  311, 
25  Pac.  1041,  in  holding  demand  for  change  of  venue  should  have  been 
granted;  Wallace  v.  Owsley,  11  Mont.  221,  27  Pac.  791,  to  point  that 
application  for  change  of  venue  cannot  be  made  until  after  answer. 
Waiver  of  right  —  No  presumptioii  of  when.  —  Followed  in  State  v. 
Murphy,  19  Nev.  96,  6  Pac.  844,  on  the  point  that  the  legal  presumption 
of  a  waiver  of  any  right  by  a  litigant  will  not  be  drawn,  except  in 
clear  cases,  especially  when  to  allow  such  presumption  would  be 
to  deprive  the  party  of  his  day  in  court. 

6  Nev.  146-150.    CROW  ▼.  VAN  SICKLS. 

No  citation. 

6  Nev.  150-155.    ROLLINS  T.  STROUT. 
No  citation. 

6  Nev.  155-159.    DORN  v.  O'NEALS. 

Discharge  by  compromise  —  Effect  on  rights  of  creditors.  —  Cited  in 
Hill  V.  Trainer,  49  Wis.  647,  6  N.  W.  933,  to  point  that  any  discharge 
in  bankruptcy  secured  through  compromise  does  not  effect  creditors' 
right  to  proceed  through  debtor  or  joint-contractor  for  recovery  of  his 
debt. 

6  Nev.  159-163.    EXEIN  ▼.  ALLENBACH. 

Appeal  —  No  statement,  what  effect  —  Followed  in  Williams  v.  Rice, 
13  Nev.  235,  on  point  that  an  appeal  from  the  judgment,  without  a 
statement,  brings  up  nothing  for  reviews  except  the  judgment-roll; 
Frevert  v.  Henry,  14  Nev.  195,  on  point  that  upon  an  appeal  from  the 
judgment,  any  error  appearing  in  the  judgment-roll  may  be  corrected 
in  the  appellate  court  without  statement  on  appeal;  Quinn  v.  Quinn, 
27  Nev.  174,  74  Pac  6,  on  the  point  that  on  an  appeal,  where  there  is 
no  statement  properly  authenticated,  errors  appearing  on  the  face  of 
the  judgment-roll  only  can  be  considered. 

Cited  in  reference  note  in  90  Am.  Dec.  525,  to  point  that  on  appeal 
from  the  judgment  roll  any  error  appearing  therein  will  be  corrected 
without  a  statement. 

—  Jurisdiction  on.  —  Followed  in  Comstock  Mill.  &  M.  €>>.  v.  Allen, 
21  Nev.  328,  31  Pac.  435,  on  point  that  the  jurisdiction  on  appeal 
depends  upon  the  case  as  made  in  the  court  below,  and  not  on  the 
amount  involved  in  the  appeal;  cited  in  Denver  Brick  Mfg.  Co.  v.  Mc- 
Allister, 6  Colo.  330,  holding  amount  fixed  as  statutory  limitation  of 
jurisdiction  of  court  must  be  t»ken  to  mean  the  amount  due  plntntiff 
or  9  mount  of  his  claim  for  property  sought  to  be  recovered  at  time  ot 
action* 
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6  Her.  ieS-169.    SSUTTSCHMITT  t.  HAUCK. 

OfficUl  bond  of  district  attorney  — Liability  of  nirotiea.  —  Followed 
in  State  t.  WelU,  8  Nev.  110»  in  holding  the  suretiei  on  an  official 
bond  of  the  district  attorney,  condition  for  faithful  performance  during 
incumbency,  liable  for  his  defalcation^  although  he  held  office  only 
de  facto  and  not  de  jure;  distinguished  in  Riddel  t.  School  District,  IS 
Kan.  171,  saying  the  court  in  principal  case  treated  appointment  as 
during  pleasure. 

Cited  in  reference  notes  in  103  Am.  St.  Rep.  940,  to  point  that  where 
deputy  gives  bond  conditional  for  faithful  performance  during  term  of 
principal,  without  limitation  as  to  time,  liability  of  sureties  ruling 
throughout  entire  term  of  holding  by  principal  officer;  103  Am.  St. 
Rep.  941,  where  officer  holds  for  other  pleasure  of  the  appointing  power, 
wrhere  his  bond  contains  no  stipulation  of  limitation,  his  sureties  are 
liable  as  long  as  he  remains  in  office;  11  L.RJL.(N.S.)  495,  where  a 
deputy  was  appointed  without  an;'  time  stipulated,  and  during  the 
term  of  his  chief  was  reappointed,  that  the  bondsmen  would  continue 
tu  be  liable,  as  the  order  of  reappointment  of  the  deputy  during  the 
term  of  the  chief  was  superfluous. 

e  Her.  16»-175.    BRANDOW  ▼.  POCOTILLO  SILVER  MIN.  CO. 
No  citation. 

6  Hot.  175-177.    STATE  ▼.  STEWART. 

New  trial — Accused  entitled  to  when.— Followed  in  State  t.  Ah 
Kung,  17  NcT.  362,  30  Pac.  996,  on  the  point  that  where  there  was  no 
evidence  proving,  or  tending  to  prove,  the  accused  guilty  as  principal 
or  accessory  before  the  fact,  he  was  illegally  convicted,  and  entitled  to 
a  new  trial. 

•  V3T.  177-181.    BROWH  T.  LILLDC 
No  citation. 

6  Ner.  181-186.    STATE  T.  CLEAVLARD. 

Forgery.  — Followed  in  State  v.  McKieman,  17  Not.  229,  30  Pac. 
832,  on  the  point  that  on  the  trial  of  an  indictment  for  forgery  upon  a 
corporation,  the  real  question  is  not  the  legality  of  the  corporation, 
but  the  guilt  or  innocence  of  the  defendant;  cited  in  State  v.  Patch, 
21  Mont.  537,  55  Pac.  109,  in  a  charge  of  forgery  from  intent  to  pass 
spurious  certificates  as  good,  law  enforces  statute  to  defraud  person 
who  may  be  prejudiced. 

Cited  in  reference  note  22  L.R.A.(N.S.)  507,  to  point  that  a  bank 
check  payable  to  ^'Sapphire  Mills  or  bearer,"  is  a  dieck  payable  to 
the  order  of  a  fletitious  person. 
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6  Nev.  186-187.    STATE  v.  EBERHAST  CO. 

No  citation. 

6  Ney.  1  87-190.    CARSON  t.  APPLBGARTH. 

Verdict  —  Judgment  non  obstante.  —  Followed  in  Brown  t.  Llllie, 
6  Nev.  180,  holding  the  verdict  defective  under  the  pleading,  and  that 
no  legal  judgment  could  be  entered  thereon. 

Replevin  —  Alternative  judgment. — Cited  in  Gray  v.  Robinson,  4 
Ariz.  34,  33  Pac.  714,  to  point  that  in  an  action  of  replevin,  under 
statute  providing  for  alternative  judgment  for  return  of  property  for 
payment  of  ita  value,  the  rule  generally  applied  is  for  value  of  prop- 
erty at  time  of  trial;  Healey  v.  Humphrey,  81  Fed.  992,  27  0.  C.  A 
39,  to  point  that  in  replevin  if  the  plaintiff  cannot  get  the  property, 
then  he  may  claim  its  value,  but  not  otherwise;  Hanchett  v.  Humph- 
reys, 84  Fed.  863,  to  point  that  under  Nevada  Gen.  SUt.  §§  3201  and 
3224  in  replevin  judgment  must  be  in  nature  of  alternative,  for  pos- 
session of  property,  or  its  value  in  case  a  delivery  cannot  be  had; 
Johnson  v.  Gallegos,  10  N.  M.  5,  60  Pac.  72,  to  point  that  defendant 
in  replevin  had  a  right  to  discharge  by  return  of  property,  and  can 
only  be  compelled  to  pay  value  in  cases  where  delivery  is  not  made 
within  reasonable  time;  Marks  v.  Willis,  36  Ore.  4,  78  Am.  St.  Rep. 
752,  58  Pac.  526,  to  point  that  execution  under  judgment  in  replevin 
for  return  of  property  sued  for  or  for  its  value  defendant  had  a  right 
to  discharge  by  return  of  property  within  reasonable  time  and  could 
be  compelled  to  pay  its  value  only  in  case  a  delivery  could  not  be  had. 

6  Nev.  190-194.    CONWAY  v.  EDWARDS. 
No  citation. 

6  Nev.  194-196.    CORBETT  v.  SWIFT. 

Waiver.  —  Affirmed  in  Hunter  v.  Truckee  Lodge,  14  Nev.  28,  holding 
that  the  service  of  the  statement  on  appeal  was  a  waiver  of  written 
notice  of  the  filing  of  the  findings  of  the  court,  and  the  notice  of  in- 
tention to  move  for  new  trial  not  having  been  given  within  ten  days 
thereafter  was  not  in  time;  cited  in  State  v.  Murphy,  19  Nev.  96,  6 
Pac.  844,  to  point  that  the  party  may  waive  notice;  but  that  the 
legal  presumption  of  the  waiver  of  any  right  by  litigant  will  not  be 
drawn,  except  in  clear  cases,  and  especially  not,  when  to  allow  such 
presumption  would  be  to  deprive  the  party  of  his  day  in  court;  hold-. 
ing  that  where  trial  was  by  a  judge  without  a  jury,  and  decision  was 
rendered  in  the  presence  of  the  counsel  for  the  losing  party  who,  at 
the  time,  requested  the  attorney  for  the  opposite  party  to  "add  no  more 
cost  on  entering  judgment  that  he  can  help," — ^this  did  not  amount  to 
a  waiver  of  the  right  to  have  written  notice  of  the  rendition  of  the 
decision. 
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6  Vew.  196-203.    FILTOH  ▼.  INHABITAHTS  OF  HAMILTOH  CITY. 

Mining  claims  —  Who  may  locate.  —  Cited  in  dis.  op.  of  Talbot,  C.  J^ 
in  Hand  v.  Cook,  29  Nev.  647,  92  Pac.  11,  as  to  person  entitled  to  locate 
or  acquire  interest  in  mining  claim. 

Lease  —  Signature  by  lessee.  —  Cited  in  State  Board  Land  Commis- 
sioners T.  Carpenter,  16  Colo.  App.  440,  66  Pac.  167,  and  Adams  v. 
Boelger,  15  Misc.  (N.  Y.)  141,  36  N.  Y.  Supp.  802,  to  point  that  it  U 
not  necessary  for  the  lessee  to  execute  lease  in  order  to  make  it  a 
valid  instrument;  and  held  further,  in  16  Colo.  App.  supra,  that  failure 
of  lessee  to  sign  does  not  render  contract  unilateral. 

6  Ner.  203-209.    CLASK  t.  NEVADA  LAND  AND  MINING  CO. 

Seversal  on  evidence,  when.  —  Followed  in  Geremia  v.  Mayberry,  14 
Nev.  200,  on  point  that  on  appeal  the  supreme  court  cannot  reverse 
the  finding  of  the  jury  on  the  ground  that  it  is  against  evidence,  un* 
less  the  preponderance  against  it  is  so  great  as  to  satisfy  the  court 
that  there  was  either  an  absolute  mistake  on  the  part  of  the  juiy,  or 
that  they  acted  under  the  influence  of  prejudice,  passion  or  corruption; 
Watt  V.  Nevada,  etc.,  R.  Co.  23  Nev.  165,  62  Am.  St.  Rep.  772,  44  Pac. 
425,  on  point  that  where  there  is  no  substantial  conflict  in  evidence 
with  reference  to  a  material  point,  the  appellate  court  will  not  inter* 
fere. 

Prospective  damages  —  Allowed  when.  *- Followed  in  Watt  v.  Nevada, 
etc.,  R.  Co.  23  Nev.  175,  62  Am.  St.  Rep.  772,  44  Pac.  429,  on  point 
that  prospective  damages  can  be  allowed  only  on  proof  that  they  are 
reasonably  certain  to  occur. 

6  Nev.  209-215.    FEUSIER  ▼.  LAHMON. 

Jurisdiction  to  render  Judgment.  —  Cited  in  Denver  Brick  Mfg.  Co. 
T.  McAllister,  6  Colo.  329,  to  point  that  jurisdiction  of  court  to  render 
judgment  on  facts  is  to  the  extent  of  its  authority  to  inquire  into  facts. 

Replevin  —  Against  Marshall,  power  of  state  court.  — Cited  in  Parks 
V.  Wilcox,  6  Colo.  490,  to  point  that  in  replevin  suit  commenced  in 
state  court  against  the  United  States  Marshall  for  goods  seized  under 
attachment  process  from  United  States  court,  state  court  cannot  extend 
inquiry  beyond  question  of  verdict  of  federal  court ;  Lammon  v.  Feusicr, 
111  U.  S.  20,  28  L.  ed.  337,  4  Sup.  Ct.  Rep.  287,  to  point  that  beca\i8e 
the  law  has  been  settled  that  where  property  is  seized  by  oificer  of 
court,  by  virtue  of  its  possession,  the  property  is  to  be  considered  in 
its  custody  and  under  control  of  court  for  time  being;  and  that  no 
other  court  has  the  right  to  interfere  with  that  possession  unless  it  be 
the  court  with  supervisory  control  over  the  court  who  had  flrst  taken 
possession, — the  action  was  decided  against  plaintiff  in  principal  case. 

Cited  in  reference  note  in  6  LJt.A.(N.S.)  624,  to  point  that  protection 
has  been  afforded  by  a  state  court  to  Federal  writs  of  attachment  or 
execution  by  decree  for  the  return  to  the  United  Stat^  marshall,  of 
12 
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property,  or  its  value,  when  wrongfully  seized  under  process  from  the 
state  oourty  although  the  contention  was  made  that  the  court,  being, 
without  jurisdiction,  could  do  no  more  than  dismiss  the  suit. 

Judgment  in.  — Cited  in  Smith  ▼.  Bauer,  9  Colo.  384,  12  Fae. 

399,  to  point  that  in  action  of  replevin  final  judgment  is  entered,  if 
necessary,  to  award  return  of  property  or  payment  of  value,  should 
return  be  impossible;  Lowenthal  v.  Baca,  10  N.  M.  361,  62  Pac.  983,. 
to  point  that  judgment  in  replevin  for  debt  on  merits  is  barred  to  re- 
cover by  plaintiff  in  subsequent  action  of  trespass. 

6  Nev.  215-222.    LEWIS  v.  WILCOX. 

Appeal  — Weighing  evidence.  —  Cited  in  Solen  v.  Virginfa,  etc.,  H. 
Co.  13  Nev.  135,  to  point  that  it  is  not  a  province  of  appellate  court,, 
to  weigh  evidence  in  order  to  determine  the  preponderance  thereof; 
the  appellate  court's  duty  ends  when  it  is  discovered  that  there  is  ample 
evidence  in  the  transcript  sufficient  to  sustain  the  verdict;  followed  in 
Geremia  v.  Mayberry,  14  Nev.  200,  on  point  that  the  appellate  court 
cannot  reverse  the  finding  of  a  jury  on  the  ground  that  it  is  against 
evidence,  unless  the  preponderance  against  it  is  so  great  as  to  satisfy 
us  that  there  was  either  an  absolute  mistake  on  the  part  of  the  jury^ 
or  that  they  acted  under  the  influence  of  prejudice,  passion  or  corrup- 
tion; cited  in  State  v.  Thompson,  101  Pac.  (Nev.)  560,  to  point  that 
it  is  the  province  of  the  jury  to  weigh  evidence  and  determine  the 
credibility  of  witnesses. 

6  Nev.  222-224,  3  Am.  Rep.  245.    COHLEY  y.  CHEDIC. 

Conley  v.  Chedic,  7  Nev.  336,  another  case  between  the  same  partiea 
affecting  the  same  property. 

Tax  —  Enjoining  collection  of.  — Followed  in  Wells  Fargo  &  Co.  ▼. 
Dayton,  11  Nev.  166,  on  point  that  a  court  of  equity  will  not  enjoin 
coUectioa  of  a  tax,  except  where  it  is  actually  necessary  to  protect 
the  rights  of  a  citizen  who  has  no  plain,  speedy  and  adequate  remedy 
at  law;  cited  in  Hallett  v.  Board  of  Commissioners,  40  Colo.  316,  90 
Pac.  681,  to  point  that  collection  of  legal  tax  will  not  be  enjoined  un- 
less it  would  result  in  irreparable  injury  to  one  of  its  parties  or  lead 
to  multiplicity  of  results,  or  that  he  has  no  adequate  remedy  at  law; 
Equitable  Guarantee,  etc.,  Co.  v.  Donahoe,  8  Del.  Ch.  440,  45  Atl.  588, 
to  point  that  equity  has  no  jurisdiction  to  restrain  collection  of  per- 
sonal tax,  even  conceding  it  to  be  illegal;  Youngblood  v.  Sexton,  32 
Mich.  408,  20  Am.  Rep.  654,  to  point  that  equity  has  no  jurisdiction  to 
restrain  the  collection  of  personal  tax;  Williams  v.  County  Court,  26 
W.  Va.  498,  53  Am.  Rep.  94,  holding  injunction  will  not  He  to  restrain 
collection  of  tax  on  sole  ground* that  assessment  is  illegal;  there  niuat 
exist  additional  circumstances  bringing  case  under  recognized  head  of 
equity,  such  as  preventing  multiplicity  of  suits. 

Cited  in  refei-ence  note  in  97  Amu  Deo.  526,  aa  citing  and  relying  aa 
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Sherman  y.  Qark,  4  Ner.  138,  97  Am.  Dec  516;  in  22  L.R.A.  708,  Sn  the 
case  of  a  tax  levied  upon  personal  property,  equity  will  not  in  general 
interfere  with  its  collection  upon  the  ground  of  the  illegality,  as  it  is 
a  mere  trespass  for  which  the  remedy  at  law  is  adequate, — especially 
in  cases  of  an  unconstitutional  tax  with  no  peculiar  injury. 

Certiorari.  — Cited  in  Jumbo  Mining  Co.  v.  District  Court,  28  Nev. 
264,  81  Pac.  154,  to  point  that  in  certiorari  to  review  action  of  dis- 
trict court,  it  is  immaterial  whether  the  refusal  was  granted  on  cor- 
rect or  erroneous  ground. 

9  Her.  224-241,  3  Am.  Rep.  246.    JOHNSON  ▼.  WELLS  FARGO  &  CO. 

Mental  suffering  —  Not  element  of  damages,  when.*— Followed  in 
Quigley  ▼.  Central  Pac.  R.  Co.  11  Nev.  369,  21  Am.  Rep.  757,  on  point 
that  in  an  action  against  a  common  carrier  of  passengers  for  bodily 
injury  suffered  through  negligence,  the  plaintiff  is  not  entitled  to  any 
damages  for  his  "pain  of  mind,"  aside  and  distinct  from  his  bodily 
suffering;  and  cited  on  p.  370  in  discussing  the  proper  rule  as  to  meas- 
ure of  damage  in  such  cases;  distinguished  in  Quigley  v.  Central  Pac. 
R.  Co.  11  Nev.  376,  21  Am.  Rep  757,  which  was  not  a  case  of  negligence, 
but  of  willful  injuries;  cited  in  St.  Louis,  etc.,  Ry.  Co.  v.  Taylor,  84 
Ark.  47,  104  S.  W.  553,  13  L.R.A.(N.S.)  163,  to  point  that  the  reason 
that  mental  suffering,  unaccompanied  by  physical  injury,  is  not  conaid- 
ered  as  an  element  of  recoverable  damage  is  that  it  is  deemed  to  be  too 
remote,  uncertain,  and  difficult  of  ascertainment;  and  the  reason  that 
auch  suffering  is  allowed  as  an  element  of  damage,  where  accompanied 
by  physical  injury,  is  that  the  two  are  so  intimately  connected  tbat 
both  must  be  considered  because  of  the  difficulty  in  separating  them; 
Chase  v.  Western  Union  Tel.  Co.,  44  Fed.  555,  10  L.R.A.  465,  holding 
that  the  sender  of  a  telegraphic  message,  which  message  has  been  de- 
layed by  gross  negligence  on  the  part  of  the  telegraph  company,  can- 
not recover  damages  for  mental  suffering  and  anguish  separate  and 
apart  from  any  other  injury;  Western  Union  Tel.  Co.  v.  Wood,  57  Fed. 
478,  6  C.  C.  A.  432,  21  L.R.A.  712,  to  point  that  the  general  rule  that 
mental  anguish  and  suffering,  unattended  by  any  injury  to  the  person, 
resulting  from  simple  negligence,  cannot  be  sufficient  ground  for  re- 
covery of  damages;  Southern  Pac.  Co.  y.  Hetzer,  135  Fed.  274,  68  C.  C. 
A.  26,  1  L.R.A.(N.S.)  291,  to  point  that  mental  pain  which  is  separ- 
able from  the  physical  suffering  caused  by  an  injury  sustained  through 
the  negligence  of  another,  is  too  remote,  indefinite,  and  intangible  to 
constitute  an  element  of  damage,  and  evidence  thereof  la  inadmissible; 
International,  etc.,  Tel.  Co.  v.  Saunders,  32  Fla.  440,  14  So.  149,  21 
Li.R.A.  813,  to  point  that  mental  suffering  alone  cannot  be  made  an 
independent  basis  for  admeasuring  damages  though  in  the  case,  like 
many  others  founded  on  tort,  mental  suffering,  or  injured  feelings, 
may  be  taken  into  consideration  as  an  element  of  damage  when  coupled 
with  or  accompanied  by  substantive  injury  to  the  person  or  estate,  upon 
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the  ground  that  in  raeh  caMS  the  mental  Buffering  growing  out  of  and 
prodoeed  hj  phyaical  injury  is  so  interwoven  with  the  latter  that  it  is 
impossible  to  consider  the  one  without  contemplating  the  other;  In- 
ternational Ocean  TeL  Co.  ▼.  Saunders,  32  Fla.  445,  14  So.  151,  21 
LuR.A«  815,  to  point  that  the  jury,  in  assessing  the  damages,  is  con- 
fined to  injuries  of  which  a  pecuniary  estimate  can  be  made,  and  can- 
not take  into  consideration  the  mental  suffering  occasioned  to  the 
surviyors  by  his  death;  Chapman  r.  Western  Union  TeL  Co.  88  Ga. 
768,  30  Am.  St.  Bep.  183,  15  S.  £.  902,  17  LJEtJL  432,  holding  in  cases 
of  physical  injury,  the  mental  suffering  is  taken  into  view;  where  it 
is  distinct  and  separate  from  the  physical  injury,  it  cannot  be  consid- 
ered; Western  Union  TeL  Co.  v.  Ferguson,  157  Ind.  77,  60  N.  E.  679, 
64  L.R.A.  850,  holding  that  mental  anguish  resulting  from  failure 
through  negligence  to  promptly  deliver  a  telegram,  cannot  be  made  a 
basis  of  an  action  against  a  telegraph  company  for  such  failure;  In- 
dianapolis St.  Ry.  Co.  V.  Ray,  167  Ind.  245,  78  N.  E.  980,  to  point  that 
recovery  for  mental  suffering  can  be  had  only  in  case  where  negligent 
act  has  been  approximate  cause  of  some  degree  of  injury;  Kalen  ▼. 
Terre  Haute,  etc.,  R.  Co.  18  Ind.  App.  206,  63  Am.  St.  Rep.  343,  47 
N.  E.  695,  to  point  that  mental  suffering  alone,  unaccompanied  by 
physical  injury  cannot  be  foundation  for  recovery  of  damages  except 
where  they  are  cause  for  basis  of  damages;  Western  Union  TeL  Co.  ▼. 
Ferguson,  26  Ind.  App.  219,  59  N.  E.  418,  to  point  that  action  be  main- 
tained for  mental  suffering  unaccompanied  by  physical  injury;  disap- 
proved in  McKinley  v.  C.  A  N.  W.  R.  Co.  44  Iowa,  322,  24  Am.  Rep. 
748,  holding  that  mental  anguish  arising  from  nature  and  character  of 
assault  is  proper  remedy  of  compensatory  damages  Day,  J.,  dissenting; 
and  cited  on  p.  323  in  dis.  op.  of  Day,  J.,  who  declares  the  doctrine  in 
principal  case  to  be  the  better  doctrine;  denied  in  Mentzer  v.  Western 
Union  Tel.  Co.  93  Iowa,  766,  57  Am.  St.  Rep.  294,  62  N.  W.  5,  28 
L.R.A.  76,  holding  that  mental  pain  and  suffering  caused  by  failure  to 
deliver  a  telegram  announcing  the  death  and  funeral  of  a  relative,  is 
an  element  of  damage  which  may  be  recovered  for  separate  and  apart 
from  other  damage,  following  McKinlay  v.  Chicago  N.  W.  R.  Co.  44 
Iowa,  318,  24  Am.  Rep.  748,  which  decline  to  follow  the  principal  case 
and  kindred  case,  remarking  that  "the  decided  weight  of  authority  is 
opposed  to  the  view  taken  in  that  case,  and  we  are  unwilling  to  fol- 
low it,  and  by  so  doing,  ignore  the  other  authorities  cited;"  cited  in 
City  of  Salina  v.  Trosper,  27  Kan.  564,  to  point  that  nothing  can  be 
recovered  for  mental  suffering  except  where  it  is  the  natural,  legiti- 
mate and  approximate  cause  of  physical  injury;  Wyman  v.  Leavitt,  71 
Me.  230,  36  Am.  Rep.  303,  to  point  that  pain  of  mind  aside  from  dis- 
tinct bodily  suffering  cannot  be  considered  in  action  for  negligence; 
Dorrah  v.  Illinois  Cent.  R.  Co.  65  Miss.  17,  7  Am.  St.  Rep.  629,  3  So. 
37,  to  point  that  mental  suffering  is  not  readily  distinguishable  from 
physical  suffering,  and  to  become  element  of  damage  it  must  be  based 
on  bodily  injury  which  must  be  accompanied  by  evidence  of  malice. 
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insult  or  opposition;  Western  Union  Tel.  Go.  v.  Rogers,  68  Miss.  760, 
24  Am.  St.  Rep.  300,  9  So.  826,  13  URJL  863,  to  point  that  no  re- 
covery for  mental  suffering,  unaccompanied  by  physical  Injury,  can  be 
had  in  action  against  a  telegraph  company  for  damages  fur  mere  negli- 
gent failure  to  promptly  deliver  a  telegraphic  message  announcing  the 
death  of  a  brother;  Newman  v.  Western  Union  Tel.  Co.  54  Mo.  App. 
443,  to  point  that  when  mental  suffering  is  distinct  and  separate  from 
bodily  injury  it  cannot  be  considered  as  element  of  damage;  Shella- 
barger  v.  Morris,  115  Mo.  App.  571,  91  S.  W.  1006,  holding  damages 
for  mental  anguish  arising  from  breach  of  contract  or  negligence  are 
not  recoverable  where  there  has  been  no  injury;  distinguished  in 
Mitchell  V.  Rochester  Ry.  Co.  30  Abb.  N.  C.  365,  in  which  the  physical 
ailment  and  suffering  was  brought  on  by  the  injury;  cited  in  Butner 
▼.  Western  Union  Tel.  Co.  2  Okla,  239,  37  Pac.  1088,  to  point  that 
there  is  no  right  to  recover  damages  for  mental  anguish  occasioned  by 
delay  or  nondelivery  of  a  telegraphic  message;  Butner  v.  Western 
Union  Tel.  Co.  2  Okla.  242,  37  Pac.  1089,  to  point  that  mental  an- 
guish and  suffering  can  be  taken  into  consideration,  in  case  of  corporeal 
injury  but  that  all  independent  conceptions  of  the  mind  such  as  con- 
templations of  loss  of  good  appearance,  fear  of  want,  and  the  like,  are 
to  be  excluded  in  estimating  damages;  Ewing  v.  Pittsburgh,  etc.,  Uy. 
Co.  29  N.  C.  250,  mental  anguish  alone,  unaccompanied  by  phynical 
suffering  not  an  element  of  damage;  Wads  worth  v.  Western  Union  Tel. 
Co.  86  Tenn.  720,  6  Am.  St.  Rep.  864,  8  S.  W.  582,  to  point  that  there 
can  be  no  bodily  suffering  without  pain  of  mind  and  law  refuses  to 
separate  one  from  the  other  and  allows  full  compensation  for  whole 
injury;  Gulf,  etc.,  Ry.  Co.  ▼.  Levy,  59  Tex.  568,  46  Am.  Rep.  278,  to 
point  that  cases  in  which  damages  have  been  allowed  for  mental  suffer- 
ing resulting  from  injury  to  person  are  those  in  which  the  mental 
depression  is  incidental  to  bodily  injury  and  suffering;  Gulf,  etc.,  R. 
Co.  T.  Trott,  86  Tex.  415,  40  Am.  St.  Rep.  866,  25  S.  W.  420,  to  point 
that  person  placed  in  peril  by  negligence  of  another  but  who  escapes 
withont  injury  may  not  recover  damages  simply  because  of  the  perilous 
position;  disapproved  so  far  as  applicable  in  Willson  v.  Northern  Pac. 
R.  Co.  6  Wash.  627,  32  Pac.  469,  holding  that  where  passenger  is  wrong- 
fally  ejected  from  train,  entitled  to  recover  for  humiliation  and  mental 
suffering  caused  thereby  although  the  ejection  was  unaccompanied  by 
violence,  insult  or  indignities. 

Cited  in  reference  notes  in  36  Am.  Rep.  307,  to  point  that  principal 
case  is  in  harmony  with  Wyman  v.  Leavitt,  71  Me.  227,  36  Am.  Rep.  307, 
as  to  measure  of  damages  for  injury  involving  mental  anxiety;  36 
Am.  Rep.  307,  principal  case  seems  overruled  in  Quigley  v.  Railroad,  11 
Nev.  350;  7  Am.  St.  Rep.  536,  mental  anguish  is  held  not  to  be  a 
distinct  element  of  damage  in  addition  to  bodily  suffering;  12  L.R.A. 
698,  money  is  an  inadequate  recompense  for  pain,  but  the  law  aids 
the  sufferer  to  obtain  it  in  such, measure  as  a  jury,  considering  all  the 
drcumstances,  will  allow;  13  LJtA.  859,  authorities  fully  sustain  the 
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position  that  where  no  physical  injury  is  shown,  mere  mental  anguibb 
is  not  entitled  to  consideration  in  estimating  the  amount  of  damages. 
Cited  in  reference  notes  in  8  Eng.  RoL  Gas.  41€»  417. 

'^jiired  feelingSy**  'Hhitraged  feelings*  —  Hot  element  of  damages. — 
Cited  in  Quigley  t.  Central  Pac  R.  Co.  11  Nev.  375,  21  Am.  Rep.  757, 
to  point  that  the  principal  case  is  not  opposed  to  the  rule  that  vin- 
dictive damages  include  compensation  for  outrage  of  feelings;  that  the 
case  went  no  further  than  to  hold  that  mental  pain,  as  distinct  from 
bodily  pain,  is  not  the  subject  of  compensation  where  neglect  is  the 
cause  of  the  injuries;  Western  Union  TeL  Co.  t.  Wilson,  93  Ala.  34,  30 
Am.  St.  Rep.  23,  9  So.  415,  to  point  that  in  absence  of  element  of  dam- 
ages for  breach  of  contract  in  force  at  time  between  parties,  and  in  ab- 
sence of  any  actual  injury  to  person,  reputation  or  estate  of  plaintiff 
tnere  can  be  no  recovery  for  injury  to  feelings. 

Waiver.  —  Cited  in  Iowa  Mining  Co.  v.  Bonanza  Min.  Co.  16  Nev. 
69,  holding  that  where  defendant  moved  to  dismiss  the  appeal,  and 
plaintiff  consented  to  the  hearing  of  the  motion  upon  its  merits,  plain- 
tiff not  moving  to  dismiss  defendant's  motion  waived  the  irregularities 
and  waiver  of  defendant. 

Cited  in  Smith  v.  Wells  Estate  Co.  29  Nev.  416,  91  Pac  316,  as  to 
what  constitutes  waiver  of  right  to  file  objection  to  transcript. 

''Fright"  —  or  ''shock"  —  Not  element  of  damage.  —  Cited  in  Haas 
V.  Metz,  78  111.  App.  52,  to  point  that  where  there  is  no  material  per- 
sonal injury  no  recovery  can  be  had  for  injury  by  fright  occasioned  by 
negligence  of  another. 

Cleveland,  etc.,  Ry.  Co.  v.  Stewart,  24  Ind.  App.  382,  56  N.  £.  920, 
to  point  that  no  recovery  of  damages  can  be  had  for  mere  fright  oc- 
casioned through  negligence;  Nelson  v.  Crawford,  122  Mich.  469,  80 
Am.  St.  Rep.  577,  81  N.  W.  336,  holding  that  fright  unaccompanied  by 
physical  injury  is  not  basis  for  damages;  Miller  v.  Baltimore,  ete.,  R 
Co.  78  Ohio  St.  324,  125  Am.  St.  Rep.  699,  85  N.  E.  503, 18  L.RA.(N.S.) 
953,  holding  that  mere  fright  or  shock  occasioned  by  negligent  causes, 
which  were  neither  willing  nor  malicious,  where  unaccompanied  by  any 
contemporaneous  physical  injury,  cannot  be  made  the  basis  for  action 
for  damages;  Mitchell  v.  Rochester  Ry.  Co.  151  K.  Y.  109,  56  Am.  St. 
Rep.  604,  45  N.  E.  354,  34  LJELA.  783,  to  point  that  no  recovery  can 
be  had  for  mere  fright,  occasioned  by  negligent  driving  of  a  team,  re- 
sulting in  miscarriage;  Mitchell  v.  Rochester  Ry.  Co.  4  Misc.  (N.  Y.) 
577,  25  N.  Y.  Supp.  745,  to  point  that  where  plaintiff  was  frightened 
by  negligent  act  of  defendant  and  became  ill  because  of  fright  the 
negligence  was  approximate  cause  of  illness  and  defendant  liable  there- 
for; Ewing  V.  Pittsburgh,  etc.,  Ry.  Co.  147  Pa.  45,  30  AnL  St.  Rep. 
709,  23  Atl.  341,  14  L.R.A.  669,  to  point  that  mere  fright,  unaccom- 
panied with  any  bodily  injury,  cannot  be  made  the  basis  of  an  action 
for  damages;  Gulf,  etc.,  R  Co.  v.  Trott,  86  Tex.  415,  40  Am.  St.  Rep. 
866,  25  S.  W.  420,  to  point  mere  fright  is  not  subject  of  damages. 
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«  H€T.  241-244.    LTON  COUVTT  ▼.  WASHOE  COUIITT. 
No  citation. 

6  Nev.  244-257.    BROWN  ▼.  LILLIE. 

Fixtures  —  Trade  and  othexwiae.  —  Brown  t.  Reno  Electric  Light, 
etc,  Co.  55  Fed.  231,  to  point  that  principal  case  declined  to  determine 
what  might  be  considered  trade,  ornamental  or  removable  fixtures, 
passed  to  decision  upon  the  ground  that  nothing  could  become  a  fix- 
ture which  was  neither  attached  to  the  realty  nor  placed  upon  the 
land  with  a  view  of  making  it  permanent,  nor  essential  to  the  full 
and  complete  enjoyment  of  the  land. 

Cited  in  reference  notes  in  17  Am.  Dec  690  to  point  that  principal 
case  is  sometimes  referred  to  as  supporting  the  doctrine  that  a  chat- 
tel does  not  become  a  part  of  the  realty,  unless  so  attached  thereto 
that  it  cannot  be  removed  without  injury  to  the  freehold;  but  in  this 
case  the  property  in  controversy  was  a  saw-mill,  and  though  both  costly 
and  cumbrous,  it  belonged  to  a  class  of  property  that,  according  to  the 
custom  of  the  country,  was  frequently  removed  from  one  neighborhood 
to  another;  17  Am.  Dec  694,  as  to  constructive  annexation  of  chattel 
to  soil;  69  L.R.A.  893,  in  the  principal  case  the  rule  that  actual  an- 
nexation is  necessary  before  a  chattel  can  be  turned  into  realty.  Aft- 
er referring  generally  to  the  cases  holding  that  movables  of  a  certain 
class  may  be  constructively  annexed  to  the  realty,  the  court  says: 
**We  do  not  wish  to  be  understood  as  indorsing  these  authorities  except 
so  far  as  they  hold  that  actual  annexation  to  the  soil  is  necessary. 
AU  the  cases  deserving  consideration  certainly  make  that  an  essential 
requisite,  while  others  not  only  require  an  actual  annexation,  but  some- 
thing in  addition  thereto." 

6  Nev.  257-261.    STATE  v.  CHAMBERLAIN 

Embesslement  —  Indictment,  time  and  venue.  —  Cited  in  Pearce  v. 
State,  32  Tex.  Cr.  306,  23  S.  W.  17,  in  holding  indictment  for  embezzle- 
ment failing  to  charge  time  and  venue  is  defective. 

6  Nev.  261-265.    MEADOW  VALLEY  MIN.  CO.  v.  DODDS. 

Meadow  Valley  Min.  Co.  v.  Dodds,  7  Nev.  143,  8  Am.  Rep.  709,  on 
second  appeal. 

Appeal  —  Objection  not  considered,  where.  —  Cited  in  Clarke  v.  Lyon 
County,  8  Nev.  190,  to  point  that  where  an  objection  does  not  appear 
to  have  beoi  made  in  the  court  below,  and  is  not  set  forth  in  the  as- 
signment of  errors  on  appeal,  it  will  not  be  considered. 

— ^-Pleadingy  snpporting.  ^  Followed  in  Skyrme  ▼.  Occidental  Mill 
A  Min.  Co.  8  Nev.  228,  on  point  that  after  an  issue  has  been  joined  and 
a  decision  rendered  upon  the  merits,  it  is  the  duty  of  appellate  courts  to 
support  the  pleading  by  every  legal  intendment^  if  there  be  nothing 
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material  in  the  record  to  prevent  it;  cited  in  Union  Mill,  etc.,  Go.  t. 
Warren,  82  Fed.  525,  to  point  that  complaint  alleging  plaintiff  owner 
and  entitled  to  immediate  possession  of  lands,  that  there  were  improve- 
ments thereon;  that  defendants  were  in  possession  and  threatened  to 
destroy,  and  would  if  not  enjoined,  destroy  such  improvements;  and 
that  defendants  were  insolvent  and  unable  to  respond  in  damages, — 
was  sufficient  to  support  an  order  enjoining  defendants. 

Statement.  —  Followed  in  Earles  v.  Gilliam,  20  Nev.  48,  14  Pae. 

587,  on  point  that  statement  on  motion  for  new  trial  must  contain  a 
specification  of  the  errors  relied  on,  or  it  will  be  disregarded  on  appeal; 
Quinn  v.  Quinn,  27  Nev.  174,  74  Pac.  6,  on  point  that  where  there  is  no 
statement  properly  authenticated,  errors  appearing  on  the  face  of  the 
judgment- roll  only  can  be  considered  on  the  appeal. 

Order  before  trial — Appealability.  —  Cited  in  Emeric  v.  Alvarado. 
64  CaL  624,  2  Pac.  483,  in  discussing  the  appealability  of  order  before 
trial  restraining  defendant  and  appointing  receiver;  Popp  v.  Daisy 
Gold-Min.  Ck>.  22  Utah,  461,  63  Pac  186,  as  to  appeal  from  interlocutoiy 
order  appointing  receiver. 

6  Nev.  265-276.    CAPLES  v.  CENTRAL  PAC.  R.  CO. 

Statement  for  new  trial  —  Certifying  after  transcript.  —  Followed  in 
lAmburth  v.  Dal  ton,  9  Nev.  67,  on  point  that  statement  for  new  trial 
cannot  be  certified  after  transcript  on  appeal  has  been  filed  in  the  ap- 
pellate court. 

Instructions.  ^- Followed  in  Allison  v.  Hagan,  12  Nev.  60,  on  point 
that  where  the  instructions,  taken  as  an  entirety,  fully  state  the  law, 
they  must  be  sustained. 

Statement  on  appeal  —  Certifying.  —  Cited  in  Terry  v.  Berry,  13  Nev. 
523,  holding  that  the  statute  only  requires  the  judge  to  certify  that 
the  statement  on  appeal  ''has  been  allowed  by  him  and  is  correct,"* 
and  adds  that  the  principal  case  intimates  that  the  certificate  of  the 
judge  covers  nothing  more  than  is  required  by  the  statute. 

-^-*  Failure  to  contain  all  evidence.  —  Followed  in  White  Pine  Co.  v. 
Herrick,  19  Nev.  311,  10  Pac.  215,  on  point  that  a  judgment  of  the 
district  court  will  not  be  disturbed  as  being  unsupported  by  the  evi- 
dence when  the  statement  fails  to  afllirmativcly  show  that  it  contains 
all  of  the  material  evidence;  cited  in  Bailey  v.  Papina,  20  Nev.  180, 
19  Pac.  34,  to  point  that  if  the  statement,  as  presented  by  the  moving 
party,  does  not  show  affirmatively  that  all  of  the  material  evidence 
bearing  upon  a  point  claimed  not  to  be  proved  is  embodied  therein, 
then  the  opposite  party  is  not  obliged  to  supply  any  evidence  omitted; 
he  may  rely  upon  the  rule  that  no  notice  will  be  taken  of  any  point 
resting  on  the  ground  that  the  evidence  does  not  support  the  verdict, 
if  the  statement  does  not  show  afilrmatively  that  it  embodies  all  the 
material  evidence  upon  such  point. 
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Soles  of  cowt — Binding  on  court  and  parties.  —  Cited  in  Haley  y. 
Eureka  County  Bank,  20  Nev.  423,  22  Pac.  1102,  to  point  that  the 
rules  adopted  by  the  courts  for  their  government  are  binding  upon  the 
parties;  that  there  exists  no  discretion  in  the  courts  to  dispense  with 
them  at  pleasure;  that  such  rules  being  necessary  to  the  due  and  prop- 
er administration  of  justice,  must  be  considered  and  treated  as  an  es- 
tablished practice,  prescribing  a  law  to  which  the  court  itself  must 
conform;  that  such  rules  have  the  same  force  and  effect  as  the  stat- 
utes, and  cannot  be  dispensed  with  or  disregarded. 

Presumption  on  appeal  —  CHted  in  Quinn  v.  Quinn,  27  Nev.  175,  74 
Pac.  6,  to  point  that  any  facts  necessary  to  support  the  order  is  pre- 
sumed to  have  been  proven,  in  the  absence  of  an  affirmative  showing 
to  the  contrary. 

6  Nev.  27S-280.    STATE  ez  rel.  HUBBARD  ▼.  6ARIN. 

Office  —  Filling  vacancy.  —  Cited  in  State  v.  Burkhead,  187  Mo.  88, 
85  S.  W.  907,  as  to  authority  of  legislature  to  provide  for  filling  a 
position  of  a  vacancy  in  office  resulting  from  creation  of  new'  circuit 
court  by  an  election  to  fill  such  position. 

notice  of  election.  —  Cited  in  reference  notes  in  90  Am.  St.  Rep.  68, 
to  point  that  if  the  law  fixes  the  time  and  place  of  holding  elections, 
the  law  itself  is  not  sufficient  notice  that  election  is  to  be  held;  120 
Am.  St.  Rep.  794,  special  provisions  for  notice  is  only  a  reminder  to 
electors  of  what  the  law  already  has  provided;  and  it  is  directory  mere- 
ly, and  not  mandatory. 

6  Ner.  280-281.    STATE  ▼.  WALLIK. 

Presumptions  on  appeaL  —  Cited  in  State  t.  Bronzo,  30  Nev.  812, 
95  Pac  1001,  to  point  that  where  there  is  nothing  on  record  on  appeal 
to  show  what  trial  court  acted,  presumption  is  in  favor  of  regularity 
of  its  proceedings. 

6  Nev.  281-283.    STATE  T.  LITTLE. 

Instruction —>  Manslaughter  and  murder.  —  Cited  in  State  v.  Hutch- 
inson, 7  Nev.  57,  to  point  that  an  instruction  in  a  criminal  case  that 
if  the  defendant  *'simply  in  obedience  to  such  sudden,  violent  impulse 
of  passion  stabbed  and  killed  appellant,  such  killing  would  amount  to 
more  than  manslaughter,"  in  nowise  lesds  to  conviction  of  manslaught- 
er; its  effect  is  simply  to  withdraw  from  the  jury  all  consideration  as 
to  whether  any  crime  had  been  committed  by  the  defendant  greater 
than  that  of  manslaughter.  Whether  he  was  guilty  of  that  offense  or 
not  was  clearly  left  for  them  to  determine.  There  is  no  statement  in  it, 
that  the  jury  would  be  justified  in  finding  the  defendant  guilty  of  man- 
slaughter or  any  other  crime;  cited  in  State  v.  Keith,  9  Nev.  20,  to 
point  that  whether  an  instruction  in  a  criminal  case  as  follows: 
"^f  two  parties  engage  in  a  quarrel  in  a  house,  and  one  party  abandon 
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the  contest  and  pass  out  of  the  house,  and  the  other  party  follow  him 
out,  and  without  any  further  provocation,  kill  the  first  party,  the  party 
so  killing  is  guilty  of  murder,  although  the  psrty  killed  may  have 
been  the  aggressor  in  the  first  instance,"  is  correct  depends  upon  the 
facts  of  the  case,  and  if  there  are  facts  which  render  it  inapplicable 
the  accused  must  present  the  evidence  to  the  appellate  court  in  bill 
of  exception;  and  if  this  is  not  done,  the  appellate  court  will  consider 
that  on  error  prejudicial  to  him  occurred. 

6  Hev.  283^287.  COUNTY  OF  ORMSBT  v.  STATE. 

Homestead  —  Vests  in  snrriTory  where.  —  Cited  arguendo  in  Smith 
V.  Shrieves,  13  Nev.  316,  holding  that  when  a  declaration  of  homestead 
is  filed,  the  property  is  held  by  the  husband  and  wife  as  joint  tenants, 
and  that  upon  the  death  of  either,  the  homesteaded  property  is  vested 
absolutely  in  the  survivor  (Beaty,  J.,  dissenting). 

Statutory  construction  — ^Technical  meaning.  —  Followed  in  Gomstock 
Mill,  etc.,  Co.  V.  Allen,  21  Nev.  331,  31  Pac.  436,  on  point  that  in  con- 
sideration of  the  statute  where  a  word  is  used  generally,  the  natural 
conclusion  is  that  the  broad  meaning,  and  not  the  techical  meaning,  of 
the  word  is  the  one  intended. 

6  Nev.  287-291.    ELLIOTT  ▼.  IVESS. 

Mechanics'  lien  —  Foreclosure.  —  Cited  in  Skyrme  v.  Occidental  Mill 
&  Min.  Co.  8  Nev.  231,  and  State  v.  Yellow  Jacket,  etc.,  Min.  Co.  14 
Nev.  243,  to  point  that  a  party  in  an  action  to  foreclose  a  mechanic 
lien,  by  bringing  suit  upon  all  the  liens,  had  not  lost  the  right  to  have 
his  lien  enforced;  Hunter  v.  Truckee  Lodge,  14  Nev.  29,  in  holding  that 
in  a  proceeding  to  enforce  a  mechanics'  lien  including  therein  all  re- 
corded mechanics'  liens,  the  holder  of  the  other  liens  not  only  have  the 
right,  but  they  are  obliged  to  prove  up  their  claim  in  the  action,  or  be 
held  to  have  waived  them;  and  that  holders  of  liens  may  prove  them 
without  having  pleaded  them;  Lonkey  v.  Wells,  16  Nev.  277,  and 
Sandberg  v.  Victor  Gold,  etc.,  Co.,  24  Utah,  20,  66  Pac  363,  to  point  that 
mechanics'  lien  law  contemplates  all  lien  claimants  shall  be  brought 
in  and  their  rights,  as  well  as  those  of  plaintiff  and  defendant,  heard 
and  determined  in  one  action. 

Intervention  —  Sights  on.  —  Cited  in  reference  notes  in  15  Am.  Dec. 
163,  to  point  that  when  the  intervenor  has  filed  his  petition,  and  given 
notice  to  the  other  parties  to  the  suit,  he  can  claim  the  benefit  of  the 
original  suit,  and  has  the  right  to  prosecute  it  to  final  judgment;  nor 
can  the  plaintiff,  by  dismissing  or  discontinuing  the  suit,  deprive  him 
of  this  right;  16  Am.  Dec.  184,  right  of  intervenor  to  proceed  with  the 
litigation  and  determination  of  rights  cannot  be  affected  by  the  grant* 
ing  of  a  nonsuit  against  the  plaintiff,  nor  by  the  plaintiff's  dismissal 
of  the  action. 
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6  Ner.  291-304.    SACRAMENTO  dt  MESIDBTH  MIN.  CO.  t.  SHOW- 


IGiooiidiiet  of  jury.  —  Dxinldiif  li^or  at  expense  of  party.  —  Distin- 
guished in  Schissler  v.  Cheshire,  7  Ner.  430,  432,  in  holding  that  where 
a  peraoB  designated  by  a  party  to  an  action  to  accompany  the  jury 
for  a  view  of  the  premises,  and  who,  on  the  return  trip,  at  a  public 
house,  invites  the  jurors  to  alight  and  talce  a  drink  of  liquor  with 
him  at  a  public  bar,  which  some  of  them  do,  this  act  will  not  vitiate 
the  verdict  of  the  jury,  without  a  showing  that  he  is  an  agent  or 
representative  of  such  party,  so  that  the  consequence  of  his  civility  to 
the  jury  will  for  that  reason  be  chargeable  to  the  party  to  the  suit; 
Gkmaghan  v.  Ward,  8  Nev.  34,  35,  holding  that  the  sending  by  the  at- 
torney for  the  prevailing  party,  to  a  juror  in  the  jury  room,  a  bottle 
of  liniment,  which  had  been  prepared  for  him  at  a  drug  store  in  the 
town,  and  which  he  wished  to  use  to  relieve  suffering  and  pain,  does 
not  constitute  such  an  expression  of  favor  to  the  jury  by  the  at* 
tomey  as  to  vitiate  the  verdict;  eited  in  Kennedy  v.  Holladay,  105  Mo. 
33,  16  8.  W.  690,  in  discussing  the  effect  of  party  to  the  action  "treat- 
ing" juror  during  course  of  trial;  Bradshaw  v.  Degenhart,  15  Mont. 
272,  48  Am.  St.  Rep.  677,  39  Pac.  92,  to  point  that  where  juror  drinks 
liquor  at  expense  of  prevailing  party,  verdict  will  be  set  aside. 

Cited  in  reference  note  in  19  L.R.A.(N.S.)  734,  to  point  that  verdict 
rendered  by  a  jury  any  one  of  whose  members  has  been  treated  by  one 
having  an  interest  in  the  case,  must  be  set  aside. 

Impartial  jury.  —  Cited  in  State  v.  McClear,  11  Nev.  66,  to  point  of 
the  necessity  of  strictly  observing  the  law  requiring  twelve  impartial, 
competent  jurors  to  try  civil  actions. 

Appeal  —  Verdict  disturbed  where.  —  Cited  Burch  v.  Southern  Pac. 
Co.  104  Pac.  (Nev.)  239,  to  point  that  where  there  is  a  substantial  con- 
flict in  the  testimony,  appellate  court  will  not  interfere  unless  it  is 
clear  upon  all  the  evidence  that  a  wrong  conclusion  has  been  reached. 

Eminent  domain  —  Commissionera'  report,  set  aside  where.  —  Cited 
in  Douglass  v.  Byrnes,  63  Fed.  20,  in  discussing  when  report  of  com- 
missioners to  assess  damages  in  condemnation  proceedings  will  be  set 
aside  for  improper  conduct. 

Jury  —  Mealfl  of»  expense  a  "contingent  exigency." »  Cited  in  Camp- 
bell V.  United  SUtes,  65  Fed.  780,  13  C.  C.  A.  128,  in  holding  moneys 
expended  by  marshall  in  cases  in  which  United  States  not  party,  by 
order  of  court  for  meals  for  jurors  after  charge  and  while  confined  in 
eustody  of  officer,  one  of  the  ''other  contingent  exigencies"  referred  to 
in  United  States  Rev.  §  829. 

6  Hev.  304-320.    FAIR  v.  HOWARD. 

Mortgage  —  Consideration,  existing  indebtedness.  —  Cited  in  Johnston 
V   Kobucic,  104  Iowa,  528,  73  N.  W.  1064,  to  point  that  an  existing  in- 
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debtedness  is  ample  eonsideratioiiy  as  between  the  parties,  for  execution 
of  a  mortgage  securing  it. 

Sale^  fraud  in  purchaaer — Rescinding  after  delivery.  —  Cited  in 
Henry  v.  Vliet,  33  Neb.  135,  29  Am.  St.  Rep.  478,  49  N.  W.  1109,  19 
LJLA.  593,  holding  that  where  goods  are  shipped  to  be  paid  for  on  de- 
livery, either  in  cash  or  as  otherwise  provided  by  contract  of  sale,  the 
purchaser,  who  is  insolvent,  fraudulently  obtaining  possession  of  the 
goods  without  complying  with  the  condition  of  the  contract,  and  thoro- 
upon  mortgaging  the  goods  in  question  to  secure  pre-existing  debts, 
upon  discovering  the  fraud  the  seller  may  rescind  the  contract  and  re- 
cover the  goods  from  the  mortgagee. 

Cited  in  reference  note  in  47  Am.  Dec.  182,  to  point  that  the  princi- 
pal case  is  cited  in  support  of  the  proposition  that  he  who  receives  a 
negotiable  instrument  in  payment  of,  as  collateral  security  for,  aa 
antecedent  debt  is  a  bona  fide  holder  within  the  rule  of  protection 
against  antecedent  equities;  73  Am.  Dec.  88,  principal  case  cites  Bank 
of  Republic  v.  Corrington,  5  R.  I.  515,  73  Am.  Dec.  88,  to  point  that 
there  is  no  difference  between  a  pre-existing  debt  and  a  fresh  loan  or 
advance  of  money;  33  L.R.A.  308,  where  the  mortgagor  held  the  lands 
partly  in  trust  for  his  grantor,  but  of  which  prior  equity  the  mort- 
gagee had  no  notice,  he  is  estopped  from  relying  upon  his  possession  as 
notice  of  the  trust;  13  L.R.A.(N.S.)  123,  where  one  conveys  land  to 
another  by  a  deed  absolute  on  its  face,  but  with  the  understanding  that 
the  grantee  is  to  hold  one  half  of  the  land  in  trust  for  him,  and  the 
conveyance  is  recorded,  and  the  grantor  remains  in  possession  of  the 
land,  he  is  estopped  from  relying  on  his  continuance  in  possession  as 
notice  of  the  trust;  13  L.R.A.(N.S.)  138,  as  to  estoppel  of  grantor  re* 
taining  possession  after  conveyance,  to  assert  title. 

Cited  in  reference  note  in  4  Eng.  Rul.  Cas.  331. 

6  Nev.  320-335.    STATE  ▼.  CHAPMAN. 

Cited  in  State  v.  Parsons,  7  Nev.  59,  to  point  that  the  same  question 
on  the  same  indictment  was  raised  and  disposed  of  in  the  principal 
case. 
Appeal  —  Statement  not  containing  all  evidence.  —  State  v.  Parsons, 

7  Nev.  60,  to  point  that  where  bill  of  exception  and  statement  fail  to 
show  affimatively  they  contain  all  the  evidence  tending  to  prove  facta 
as  to  which  failure  to  prove  is  alleged  will  not  be  considered  on  ap- 
peal. 

Continuance,  in  criminal  cause  —  Affidavit  for,  requisites.  —  Cited  in 
State  V.  Rosemurgey,  9  Nev.  311,  holding  that  an  affidavit  for  contin- 
uance in  a  criminal  case,  on  account  of  the  absence  of  witness,  should 
give  assurance  of  their  attendance  at  the  time  to  which  it  is  proposed 
to  continue  the  case,  and  also  show  the  means  of  affiant's  information; 
and  that  unless  such  attendance  seems  probable  the  continuance  should 
be  denied. 


1S9  NOTES  ON  NEVADA  REPORTa      6  Ner.  S3&-340 

Evidence  — Accomplice,  corroborAtinc  evidence.  — Cited  in  State  v. 
Lambert,  9  Nev.  325,  in  holding  that  testimony  which  tends  to  connect 
the  accused  with  the  crime  charged,  such  as  his  having  disposed  of 
some  of  the  stolen  property,  and  the  arresting  officer  having  found 
some  of  the  stolen  property  at  a  ranch  belonging  to  accused,  is  suffi- 
cient to  corroborate  the  testimony  of  an  accomplice;  State  v.  Streeter, 
20  Nev.  407,  22  Pac.  759,  to  point  that  how  much  the  weight  of  the 
evidence  may  be  is  not  for  the  court  to  decide;  if  it  is  evidence 
amounting  to  a  statutory  corroboration  it  may  be  considered  by  the 
jury  as  sufficient. 

Accessories.  — Cited  in  State  v.  Hamilton,  13  Nev.  392,  in  discussing 
the  incongruity  between  sections  91  and  252  of  the  Criminal  Practice 
Act,  as  to  accessories;  State  v.  Ah  Kung,  17  Nev.  361,  30  Pac.  996, 
holding  it  proper  to  indict  and  try  as  principal  an  accused  thought  to 
be  an  accessory  before  the  fact;  McKeen  v.  State,  7  Tex.  App.  634,  to 
rule  that  under  statute  of  Nevada,  an  accessory  before  the  fact  may  be 
charged,  tried  and  convicted  as  though  he  were  a  prinsipal. 

Embezzlement  —  Indictment  for,  identical  counts.  —  Followed  in 
State  T.  Malein,  14  Nev.  292,  holding  that  an  indictment  for  embezzle- 
ment containing  two  accounts  which  were  identical  as  to  matter,  place, 
names  of  persons  and  description  of  the  property,  charges  but  one  of- 
fense. 

Cited  in  reference  note  in  67  L.R.A.  351,  to  point  that  where  the 
indictment  alleged  in  one  count  that  the  property  taken  was  that  of  an 
express  company,  and  in  another  count  that  it  was  that  of  their  mes- 
senger in  custody  thereof  at  the  time.  It  was  insisted  that  this  was 
charging  of  more  than  one  offense  in  the  same  indictment,  but  the 
court  said  that  it  would  be  difficult,  if  not  impossible,  to  frame  a  bet- 
ter indictment  than  the  one  at  bar,  and  held  the  indictment  good. 
Nothing  is  said,  however,  as  to  the  effect  on  the  nature  of  the  offense 
of  the  property  not  having  been  taken  from  the  owner  or  in  his  pres- 
ence. 

Challenge  to  Jniy  —  For  cause,  and  for  bias.  —  Followed  in  State  v. 
Simaa,  25  Nev.  450,  62  Pac.  246,  on  point  that  in  trial  for  burglary  a 
challenge  to  the  jury  by  defendant  "for  cause"  was  insufficient  for  fail- 
ure to  specify  the  ground  thereof,  and  on  appeal  no  objection  would 
be  entertained;  cited  in  Southern  Pac.  Co.  v.  Rauh,  49  Fed.  701,  1  C.  C. 
A.  416,  as  to  sufficiency  of  challenge  for  implied  bias. 

Continiiance  —  Discretion.  —  Cited  in  Territory  v.  Perkins,  2  Mont. 
471;  and  State  v.  Feister,  32  Ore.  260,  50  Pac.  563,  to  point  that  grant- 
ing or  refusing  motion  for  continuance  of  criminal  cause  rests  in  sound 
discretion  of  trial  court  and  will  not  be  interfered  with  unless  there 
has  been  an  abuse  of  discretion. 

6  Vev.  335-340.    GLUTS  T.  STEELE. 
Belivexy  of  personal  pioperty— Snflldency  of  within  •tatate.~>Fol- 
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lowed  in  Gray  v,  SallivaD,  10  Nev.  424,  on  point  that  where  property  is 
purchased  for  a  fair  consideration  and  the  vender  takes  actual  pos- 
session, where  possession  is  open,  unequivocal  and  not  taken  for  the 
mere  purpose  of  being  surrendered  back,  this  is  sufficient  delivery  un- 
der the  statute  of  frauds;  and  that  the  employment  of  the  vendor  or 
his  servant  in  a  subordinate  capacity  is  only  colorable  and  not  con- 
clusive evidence  of  fraud;  cited  in  dist.  op.,  of  Beatty,  J.,  in  Gray  v.  Sul- 
livan, 10  Nev.  430,  to  point  that  a  change  must  be  so  manifest  as  to 
give  notice  to  the  world  of  the  claim  of  the  new  owner;  and  that  if  the 
property  has  been  in  the  immediate  possession  of  the  vendor,  he  must 
relinquish  the  property;  and  if  it  has  been  in  the  hands  of  a  servant 
of  the  vendor  that  servant  must  be  discharged  or  the  property  must  be 
employed  in  some  different  manner  or  at  some  different  place;  if  pos- 
session is  changed  the  status  must  continue  long  enough  to  im|iart 
notice,  and  that  how  long  it  must  continue  is  generally  a  question  of 
fact,  but  that  if  it  has  not  lasted  longer  than  one  whole  day,  a«i  a 
matter  of  law  it  is  insufficient;  cited  in  Gray  v.  Sullivan,  10  Nev.  437, 
as  having  very  little  application  to  case  under  consideration;  followed 
in  Gaudette  v.  Travis,  11  Nev.  160,  on  point  that  where  purchaser  takes 
possession  on  the  morning  of  the  sale,  and  this  change  of  possession 
lasts  four  days  before  the  vendor  commences  proceedings,  this  sufficient 
delivery  of  possession  under  the  statute  of  frauds;  Moresi  v.  Swift, 
15  Nev.  221,  on  point  that  a  bona  fide  vendee  or  mortgagee  of  personal 
property,  who  takes  possession  at  a  time  subsequent  to  the  sale  or 
mortgage,  but  before  the  rights  of  creditors  or  other  bona  fide  purchaser 
accrue  by  statute,  purchase  or  otherwise,  may  hold  the  same  against 
such  creditors  or  purchasers;  and  distinguished  on  p.  227,  in  holding 
that  an  instruction  to  the  effect  that  where  possession  was  acquired  at 
any  time  after  sale,  this  renders  the  sale  valid  as  against  attaching 
creditors,  under  the  facts  in  the  case;  cited  in  Comaita  v.  Kyle,  19 
Nev.  42,  5  Pac.  668,  to  point  that  the  statute  is  satisfied  if  there  is 
a  delivery  at  any  time  before  the  rights  of  creditors  accrue,  by  at- 
tachment or  otherwise;  Gilbert  v.  Decker,  53  Conn.  403,  4  Atl.  686,  cited 
as  to  necessity  for  delivery  on  sale  of  personal  property  and  conse- 
quences of  delay  in  assuming  possession;  In  He  Morrill,  Fed.  Cns.  No. 
9,821,  2  Sawy.  356,  to  point  that  delivery  of  possession  before  creditor 
acquires  lien  on  goods,  is  sufficient;  Uosenbaum  v.  Hnyes,  10  N.  Dak. 
324,  86  N.  W.  978,  to  point  that  under  some  circumstances  a  vendor 
may  hold  possession  for  his  vendue  after  sale  and  delivery;  Marsh  v. 
Wade,  1  Wash.  544,  20  Pac.  580,  to  point  that  where  mortgagee  takes 
possession  of  mortgaged  property  before  other  right  or  lien  attaches, 
his  title  under  the  mortgage  is  good  as  against  everybody  if  it  was 
previously  valid  between  the  parties  though  not  acknowledged  or  in- 
sufficiently recorded. 

Cited  in  reference  note  in  65  Am.  Dec.  496,  to  point  that  a  delivery 
of  goods  at  any  time  before  levy  of  an  attachment  by  a  creditor  will 
Validate  a  prior  sale,  and  be  good  within  the  statute. 


191  NOTES  ON  NEVADA  REPORTS.      e  Nev.  Zif^ll 


ItasAilcBt  Mde  —  Takiiig  mortgage  with  notice  of.  — Cited  in  Allen 
T.  Steiger,  17  Colo.  559,  31  Pac.  228,  holding  bona  fide  creditor  may, 
with  notice  of  sale  fraudulent  under  statute  of  frauds  secure  his  debt 
by  mortgage  on  the  property  thus  sold. 

6  Hey.  340-352.    STATE  y.  VAN  WINKLE. 

Homicide  —  Opinion  of  judge  on  eyidence.  —  Cited  in  State  t.  Harkin. 

7  Nev.  383,  to  point  that  in  a  trial  for  murder  the  judge  has  no  more 
right  to  volunteer,  before  the  jury,  his  opinion  upon  a  material  fact 
in  controversy,  while  deciding  a  question  of  law  on  the  trial,  than  he 
has  to  charge  the  jury  in  respect  to  such  fact. 

Circumstantial  evidence.  —  Cited   in  People   v.  Vereneseneckoc- 

kockhoff,  129  Cal.  504,  62  Pac.  114,  in  discussing  instruction  in  homicide 
case  as  to  circumstantial  evidence. 

Evidence,  criminal  cause.  —  Cited  in  State  v.  Maynard,  19  Nev.  290, 
9  Pac  518,  holding  that  it  cannot  be  said  as  a  fact  in  every  case,  or  as 
a  rule  of  law  in  any  case,  that  if  defendant's  actions,  when  considered 
by  themselves,  are  inconsistent  with  the  declared  intention,  it  is 
safer  to  draw  a  conclusion  from  his  actions  than  from  his  sworn  state- 
ments as  a  witness;  Territory  v.  Stone,  2  Dak.  171,  4  N.  W.  706,  to 
point  that  "whether  there  is  any  evidence  in  a  criminal  case  is  a  ques- 
tion for  the  judge;  whether  it  is  sufficient  evidence  is  a  question  for 
the  jury. 

Keasonable  doubt  — Cited  in  Ernest  v.  State,  20  Fla.  390,  in  dis- 
cussing reasonable  doubt;  Bone  v.  State,  102  Ga.  391,  30  S.  E.  S47, 
in  discussing  reasonable  doubt  saying  that  the  term  "moral  certainty" 
is  equivalent  to  the  words  "beyond  a  reasonable  doubt." 

6  Nev.  352-377.    STATE  ▼.  RHOADES. 

State  V.  Rhoades,  7  Nev.  435,  same  case  on  a  subsequent  appeal. 

Official  bond  —  Liability  of  sureties.  —  Followed  in  State  v.  Wells,. 

8  Nev.  110,  holding  that  even  if  the  officer  was  not  such  de  jure,  hav- 
ing gone  lawfully  into  the  possession  in  the  first  instance  he  was  no 
usurper  or  mere  intruder,  but  held  de  facto,  claiming  to  discharge  the 
duty  of  the  office;  and  that  his  sureties  were  liable,  not  only  upon 
general  principles  but  upon  the  letter  of  their  bond,  as  the  principal 
was  an  incumbent  of  the  office  under  any  reasonable  construction  of 
such  a  contract;  cited  in  Territory  v.  Cook,  2  Ariz.  390,  17  Pac.  12, 
to  point  that  principal  case  questions  and  criticizes  Baker  v.  Preston, 
1  Gil.  (Va.)  235,  on  point  as  to  entries  in  books  of  state  treasurer  being 
conclusive  evidence  against  sureties  on  his  bond;  People  v.  Hammond, 
109  Cal.  391,  42  Pac.  38,  in  discussing  question  of  liability  of  sureties 
on  official  bond  of  state  treasurer  elected  to  suit  himself;  Supreme 
Council  Catholic  Knights  v.  Fidelity,  etc,  Co.  63  Fed.  53,  11  C.  C.  A.  96, 
in  discussing  conclusiveness  of  oiBdal  reports  or  entries  made  by  public 
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officials  in  the  ordinary  course  of  duty;  Ohning  y.  CSty  of  EvaoBville, 
66  Ind.  60^  to  point  that  principal  case  criticizes  Baker  ▼.  Preston,  1 
GiL  (Va.)  235,  and  declares  it  "stands  alone,  and  is  advereous  with  all 
the  cases  we  have  been  able  to  consult  *  *  *  we  cannot,  there- 
fore, rely  on  it  as  authority  here";  Lionberger  ▼.  Krieger,  13  Mo.  App. 
319,  to  point  that  though  an  officer  may  have  been  ineligible  or  il- 
legally elected  or  not  commissioned,  or  having  taken  no  oath  and  not 
qualified  as  the  laws  require,  or  having  been  at  the  time  of  his  ap- 
pointment, holding  another  office  incompatibly  with  that  to  which  he 
was  appointed,  still  he  was  a  de  facto  officer,  and  his  official  acts  bind- 
ing on  his  sureties;  Holt  County  v.  Scott,  53  Neb.  195,  73  N.  W.  687, 
holding  bond  of  treasurer  became  effective  on  its  delivery  and  the  as- 
sumption of  office,  although  not  approved  within  the  time  provided  by 
statute;  Paxton  v.  State,  59  Neb.  470,  80  Am.  St.  Rep.  689,  81  N.  W. 
385,  to  point  that  possession  of  official  bond  carried  with  it,  prima 
facie,  the  right  to  have  it  approved  and  delivered;  Salazar  v.  Territory, 
8  N.  M.  7,  41  Pac.  533,  holding  in  an  action  on  bond  of  county  treasurer 
given  for  his  second  term,  report  made  by  him  during  second  term  and 
and  approved  by  county  commissioners  as  to  funds  in  his  hands,  is 
not  conclusive  as  against  sureties  on  his  bond  so  as  to  preclude  them 
from  showing  that  the  default  occurred  during  his  first  term;  Town  of 
Weston  ▼.  Sprague,  54  Vt.  402,  to  point  that  where  state  treasurer 
was  re-elected,  recommiasioncd,  resworn  and  acted  under  the  new  elec- 
tion but  failed  to  file  a  new  bond  in  time,  which  by  law  worked  forfeit- 
ure of  his  office,  it  was  held  he  did  not  hold  over  as  of  the  former  term 
of  office,  but  was  under  his  new  election  an  officer  de  facto  and  sure- 
ties on  bond  given  for  new  term  were  stopped  to  deny  his  holding  de 
jure  as  to  new  term. 

Cited  in  reference  notes  in  15  Am.  Dec.  171,  to  point  that  although 
the  bond  is  not  given  until  after  the  expiration  of  time  prescribed  by 
statute,  it  is  nevertheless  valid;  37  Am.  Rep.  236,  to  point  that  Baker 
V.  Preston,  1  Gil.  (Va.)  235,  is  severely  criticised  in  principal  case 
where  it  is  held  that  in  an  action  against  the  sureties  on  the  Slate 
treasurer's  bond,  to  recover  for  a  defalcation,  evidence  is  admissible  to 
show  that  the  defalcation  occurred  previous  to  the  giving  of  the  bond; 
3  Am.  St.  Rep.  750,  accounts  rendered  by  official  of  moneys  received, 
properly  authenticated,  on  evidence,  in  the  first  instance,  of  indebted- 
ness of  the  officer,  in  an  action  against  his  sureties;  10  Am.  St.  Rep. 
849,  the  sureties  for  a  public  officer  are  not  estopped  by  reports  made 
by  their  principal  during  or  at  the  close  of  the  preceding  term.  Such 
reports  are  prima  facie  evidence  against  them,  but  are  not  conclusive, 
and  the  sureties  may,  if  they  can,  show  that  the  amount  which  their 
principal  received  from  himself  upon  entering  upon  the  duties  of  his 
second  term  of  office  was  less  than  that  shown  by  his  report;  90  Am. 
St.  Rep.  205,  sureties  on  the  bond  of  a  public  officer  cannot  dispute 
their  principal's  title  to  office  when  they  are  held  to  answei*  for  hia 
acts.    They  cannot  deny  the  validity  of  his  appointment  or  election. 
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Penalty  in  excen  ef  nqmremcAty  tffect — Cited  in  reference 

notes  in  82  Am.  Dec.  760,  to  point  that  if  the  amount  of  penalty  of  an 
official  bond  exceeds  that  required  by  the  statute,  the  bond  will  be 
valid  to  the  amount  prescribed  by  the  statute,  and  void  only  as  to 
the  excess;  90  Am.  St.  Rep.  199,  official  bond  with  a  penalty  in  excess 
of  that  prescribed  by  statute  is  not  for  that  reason  invalid. 

ETidence^- Expert  witness,  opinion  of.  —  Cited  arguendo  in  State 
T.  Nevada  Cent.  R.  Co.  28  Nev.  214,  118  Am.  St.  Rep.  834,  81  Pae.  105, 
discussing  scope  to  be  allowed  expert  witness  in  stating  opinion. 

Suits  against  state  —  Undertaking  on  appeal  —  Cited  in  San  Fran- 
Cisco  Law,  ete^  Go.  v.  State,  141  Cal.  357,  74  Pac.  1049,  to  point  that 
in  statutes  authorizing  suits  against  state  on  claims  for  money,  the 
general  provisions  relative  to  undertakings  on  appeals  should  not  be 
held  applicable  to  suit  unless  the  intention  of  the  legislature  that  they 
should  be  applicable  is  clearly  shown. 

Evidence  —  Immaterial,  etc,  failure  to  '^connect."  —  Cited  in  dis.  op. 
of  Royce,  0.  J.,  in  State  v.  Meader,  54  Vt.  656,  in  holding  that  when 
testimony  is  offerd  in  good  faith  which  taken  alone  is  immaterial  or 
inadmissible,  but  which  counsel  offer  to  so  connect  with  other  evidence 
as  to  make  it  admissible,  and  then  fail  to  do  so,  if  the  court  instruct 
the  jury  to  disregard  it,  the  verdict  will  not  ordinarily  be  disturbed. 

6  Her.  377-393.    SHARON  ▼.  MINNOCK. 

Appeal— -Motion  for  non-suit,  new  ground.  —  Followed  in  Dougherty 
V.  Wells,  Fargo  &  Co.  7  Nev.  371,  on  point  that  where  a  motion  for 
nonsuit  was  made  in  the  district  court  upon  a  certain  specified  ground 
and  properly  denied,  so  far  as  that  ground  was  concerned,  the  motion 
cwmot  be  sustained  in  the  appellate  court  upon  a  ground  not  sug- 
gested in  the  court  below;  Brown  v.  Warren,  16  Nev.  239,  to  point 
that  an  objection  in  the  trial  court  must  be  specifically  stated,  and 
that  where  a  person  moving  for  nonsuit  fails  to  specify  specifically  the 
grooad  therefore  at  the  time  the  motion  was  made,  it  was  thereby 
waived,  and  could  not  be  considered  on  appeal. 

— -BxeeptioD  neoeiiary,  when.  —  Cited  in  Mclnnis  v.  McGum,  24 
NaT.  373,  55  Pae.  306,  to  point  that  where  no  reservation  of  an  excep- 
tion or  objection  to  giving  of  the  instruction  complained  of  appears 
in  the  rto>rd,  there  is  no  question  presented  to  the  appellate  court  for 
review;  McGum  ▼.  Mclnni-,  24  Nev.  374,  55  Pac.  305,  to  point  that 
appellate  court  will  refuse  to  review  alleged  error  when  record  fails  to 
disclose  any  point  upon  which  an  exception  was  taken;  followed  in 
Sehwartz  v.  Stock,  26  Nev.  150,  65  Pac.  355,  on  point  that  an  exception 
in  trial  coort  must  be  specifically  stated,  and  this  must  be  shown  in 
record  on  appeal  or  the  appellate  court  will  not  consider  the  ruling  of 
the  trial  eoort;  dted  in  Tonopah  Lumber  Co.  v.  Riley,  30  Nev.  321,  95 
Fae.  1004y  to  point  that  In  order  to  entitle  a  party  to  an  action  to  have 
IS 
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the  instructions  reviewed,  the  particular  error  in  each  instruction  com- 
plained of  must  be  pointed  out  in  the  exception. 

Evidence  —  Objection  to,  specific  —  Cited  in  State  v.  Jones,  7  Nev. 
416,  hoiuiug  iliac  in  criminal  as  well  as  in  civil  cases  an  objection  to 
a  (iepoditiou  sauuid  be  so  pointed  that  the  attention  of  the  trial  court 
may  be  directed  to  the  exact  point,  and  the  objection  obviated  or 
remedied,  if  it  is  one  of  that  class;  and  that  if  the  objection  is  not 
sunicientiy  specific  it  will  not  afterwards  avail  the  party;  followed  in 
SUce  V.  Pickett,  11  Nev.  255,  21  Am.  Rep.  754,  on  point  that  all 
objections  to  competency  of  testimony,  except  the  one  stated  in  an  ob- 
jection, are  waived;  (Jooch  v.  Sullivan,  13  jMev.  81,  on  point  that  the 
ground  of  objection  must  be  stated  in  trial  court,  and  that  the  appel- 
late court  will  not  reverse  a  ruling  admitting  or  rejecting  evidence  on  a 
ground  not  suggested  at  the  time  of  the  objection,  and  upon  which  the 
trial  court  was  noi  called  upon  to  decide;  State  v.  Soule,  14  Nev.  455, 
holding  that  in  criminal  as  well  as  in  civil  cases,  as  a  general  rule» 
the  point  of  objection  must  be  specifically  stated  to  the  end  that  the 
action  of  the  court  may  be  directed  thereto,  and  that  the  opposite 
party  may  have  opportunity  to  obviate  the  objection,  if  it  be  m  his 
power  to  do  so;  Lightle  v.  Berning,  15  Nev.  393,  on  point  that  the 
principal  ground  of  an  objection  or  exception  taken  to  admission  of 
evidence  must  be  stated;  Langworthy  v.  Coleman,  18  Nev.  443,  5  Pae. 
66,  on  point  that  an  objection  in  the  trial  court  must  be  specifically 
made,  and  that  where  the  transcript  shows  that  the  defendant  objected 
to  oral  testimony  of  the  plaintiff  upon  point  in  question,  objection 
was  overruled  and  an  acception  taken,  but  does  not  show  that  any 
ground  of  objection  or  exception  was  stated,  the  appellate  court  will 
not  review  the  ruling;  Streeter  v.  Johnson,  23  Nev.  201,  44  Pac.  821, 
on  point  that  an  objection  in  the  trial  court  must  be  specifically  made, 
holding  that  where  there  was  no  objection  to  the  introduction  of  the 
mortgage  in  evidence,  it  is  considered  a  waiver  of  the  claim  that 
this  execution  had  not  been  sufficiently  proved. 

Taking  case  from  jury.  —  Followed  in  Adams  v.  Smith,  19  Kev.  271, 
9  Pac.  341,  on  point  that  where  the  facts  are  admitted  by  the  plead- 
ing  or  proved  by  one  party,  and  not  controverted  by  the  other,  it  is 
not  an  error  for  the  court  to  take  them  from  the  consideration  of  the 

jury. 

Defenses  not  pleaded  not  considered.  —  Cited  in  dis.  op.  of  Bigelow, 
J.,  Edwards  v.  Carson  Water  Co.  21  Nev.  493,  34  Pac  390,  to  point 
that  where  want  of  consideration,  fraud  in  execution,  estoppel  or  pay- 
ment, are  not  pleaded  in  answer  to  suit  on  promissory  note,  neither 
of  these  defenses  can  be  considered. 

Record  —  Of  contract,  imparts  notice.  —  Cited  in  Adams  ▼.  Baker, 
24  Nev.  169,  77  Am.  St.  Rep.  799,  51  Pac.  254,  to  point  that  where  an 
instrument  was  a  contract  relating  to  and  effecting  real  estate  filed  with 
the  county  recorder  of  the  county  in  which  the  land  is  situated,  it 
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imparts  notice  of  the  counties  thereof  to  subsequent  purchasers  and 
mortgagees  only. 

EstoppeL  — Cited  in  Bums  t.  Loftus,  104  Pac.  (Nev.)  248,  to  point 
that  ordinary  rules  of  estoppel  applied  to  facts  as  found  by  trial  court 
bar  recovery  by  plaintiff. 

Parol  lioenae  — Executed,  irrevocable.  —  Cited  in  Yunker  ▼.  Nichols,. 
1  Colo.  563,  in  discussing  the  irrevocability  of  an  executed  parol  license 
or  easement  of  land. 

Estoppel  in  pais  —  Pleading.  —  Cited  in  Nicholson  v.  Snyder,  97  Md. 
428,  55  Atl.  488,  and  Fabian  v.  CoLins,  3  Mont.  228,  to  point  that 
every  fact  supporting  an  estoppel  in  pais  must  be  clearly  alleged  and 
proved. 

6  Nev.  393^96.    OPHIH  SILVER  MIN.  CO.  ▼.  CARPENTER. 

Pzior  appropriator  —  Restriction.  —  Followed  in  Barnes  v.  Sabron,  10 
Nev.  244,  on  point  that  where  the  ditch  of  a  prior  appropriator  has 
not  been  changed  since  in  construction,  and  no  question  of  the  right 
of  enlargement  is  involved,  he  will  be  restricted  to  the  capacity  of  his 
ditch  at  its  smallest  points. 

Cited  in  reference  notes  in  43  Am.  Dec.  28;  and  30  L.RJL.  673,  to 
point  that  an  appropriator  of  water  cannot  claim  beyond  the  capacity 
of  his  ditch  at  the  smallest  point,  that  is  at  the  point  where  the  least 
water  would  flow  through  it,  at  the  time  of  his  appropriation,  or  at  any 
tinw  before  subsequent  rights  have  attached. 
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7  Ver.  15-19.    THORPB  t.  SCHOOLIHO. 

SUtvtet— Repeal  by  implication.  — Cited  in  EsUte  of  Walley,  11 
Not.  264,  to  point  that  repeals  bj  implication  are  not  favored,  and  are 
held  to  have  occurred  only  in  casei  of  irreconcilable  repugnancy  be- 
tween the  latter  and  former  enactments,  so  that  they  cannot  stand 
together;  State  t.  Donnelly,  20  Nev.  217,  19  Pac.  682,  to  point  that 
there  must  be  a  positive  repugnancy  between  the  provisions  of  tlie 
new  law  and  those  of  the  old;  and  even  then,  the  old  law  is  repealed 
by  implication  pro  tanto  to  the  extent  of  the  repugnancy  only. 

Repeal  by  subsequent  statute. —  Cited  in  State  v.  Lee,  28  Nev. 

S89,  82  Pac.  230,  to  point  that  a  subsequent  statute,  revising  the  whole 
subject-matter  of  a  former  one,  and  evidently  intended  as  a  substitute 
for  it,  although  it  contains  no  express  words  to  that  effeety  must  oper- 
ate to  repeal  the  former;  Stingle  v.  Nevel,  9  Ore.  63,  to  point  that 
subsequent  statute  repeals  former  one  on  same  subject. 

Statutory  construction  —  Intention  governs.  —  Cited  in  Bx  parte 
Siebenhauer,  14  Kev.  871,  to  point  that  the  intention  of  the  legislature 
controls  the  courts;  that  whatever  that  body  manifestly  intended,  is 
to  be  received  by  the  courts  as  having  been  done  by  it,  provided  it  has 
in  some  manner,  no  matter  how  awlcwardly,  indicated  or  expressed  the 
intention;  State  v.  Woodbury,  17  Nev.  348,  80  Pac.  1008,  to  point 
that  in  all  cases  where  there  is  any  doubt  as  to  the  meaning  of  the 
wor^s  employed  in  the  statute,  it  is  the  duty  of  the  courts  to  con- 
sider the  object,  scope  and  extent  of  the  act,  in  order  to  arrive  at  the 
intention  which  the  legislature  had  in  view  in  passing  it;  that  the  in- 
tention of  the  legislature  must,  in  such  cases,  control  the  courts; 
Phillips  V.  Eureka  County,  19  Nev.  353,  11  Pac.  36,  in  holding  that 
it  was  the  intention  of  the  legislature  of  1883  in  passing  the  act  to 
regulate  fees,  etc.,  to  revise  the  whole  subject-matter  of  fees  and  com- 
pensation of  trial  jurors,  for  any  and  all  services  rendered  by  them, 
and  to  prohibit  payment  for  any  service  not  specified  therein;  Brady 
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y.  HuBby,  21  Nev.  456,  33  Pac  803,  in  holding  that  the  question  whether 
the  first  rule  adopted  by  the  miners  in  1863  regarding  the  require- 
ments as  to  notice  of  location  to  be  recorded,  or  at  least  filed  for 
record  in  the  district  within  thirty  days,  had  been  repealed  or  not, 
was  a  question  of  intention,  to  be  determined  by  a  consideration  of  all 
the  laws,  regulations  and  custom  subsequently  adopted  or  in  force 
in  the  district;  State  ▼.  Lee,  28  Nev.  393,  82  Pac.  231,  as  identical  with 
and  controlling  construction  of  §  18,  Stats.  1905,  p.  87;  Lane  v.  Mis- 
souea  County  Com'rs,  6  Mont.  476,  13  Pac.  137,  on  point  that  rule 
of  following  intention  of  legislature  applies  as  well  to  construction  of 
civil  statutes,  considered  together,  as  it  does  to  the  interpretation  of 
a  sinking  statute;  Lane  ▼.  Missouea  County  Com'rs,  6  Mont.  479,  13 
Pac.  138,  to  point  that  intent  of  legislature  controls  courts,  and  what- 
ever that  body  manifestly  intended  is  to  be  received  by  the  courts 
as  having  been  done  by  it. 

7  Nev.  19-23.    TORSSYSOH  ▼.  BOARD  OF  EZAHIIIESS. 

No  citation. 

7  Ner.  23-31.    HESS  t.  PSGO. 

VaUdity  of  sUtntes.  —  Followed  in  EsUte  of  Sticknoth,  7  Nst.  232i, 
holding  valid  the  act  of  March  4th,  1871,  as  providing  what  shall  oun* 
stitute  a  valid  will,  rather  than  being  the  regulation  of  the  course  of 
procedure  by  which  the  probate  of  a  will  may  be  obtained,  or  the 
mode  in  which  the  rights  created  are  to  be  administered;  cited  in 
Ellis  X'  Washoe  County,  7  Nev.  291,  as  being  the  action  fought  through 
the  courts  to  test  the  validity  of  the  act  of  February  17,  1871,  which 
formed  the  basis  of  a  charge  for  services  which  was  the  subject  of 
litigation;  followed  in  State  ex  rel.  Rosenstock  v.  Swift,  11  Nev.  142, 
holding  the  act  of  incorporation  of  the  city  of  Carson  (Stats.  1875,  p. 
87)  not  to  be  in  conflict  with  article  III,  or  §  1  or  8  of  article  V,  or 
S  10  of  article  XV  of  the  constitution;  cited  in  State  ▼.  Consolidated 
Virginia  Min.  Co.  16  Nev.  443,  in  holding  unconstitutional  §§  2  and  4 
of  the  ''act  to  discontinue  litigation  touching  inequitable  claims  for 
taxes  and  penalties"  (Stats.  1879,  p.  143),  as  being  a  special  law  for 
the  "collection  of  taxes  for  state,  county,  and  township  purposes,**  and 
violation  of  §  20,  art.  IV  of  constitution. 

General  and  special  laws  —  Conrt  review.  —  Followed  in  Evans  v. 
Job,  8  Nev.  338,  on  point  that  it  is  first  for  the  legislature,  but  finally 
for  the  courts,  to  determine  whether  or  not  a  general  law  could  be 
made  applicable;  on  p.  340  the  court  says  that  in  the  absence  of  any 
affirmative  showing  to  the  contrary  the  law  should  be  upheld;  and  on 
p.  344  declare  there  is  nothing  to  distinguish  this  case  from  the 
principal  one,  adding:  "If  we  had  any  doubt  as  to  the  correctness 
of  that  decision  we  should  nevertheless  be  inclined  to  sustain  it  be- 
cause it  is  an  almost  universal  rule  in  construing  statutes  and  con- 
stitutions to  adhere  to  former  decisions;"  followed  in  State  t.  Call- 
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fonuA  Min.  Co.  15  Nev.  259,  on  point  that  whether  the  power  of.  the 
legislature  was  reasonably  or  unreasonably  exercisd;  whether  it  was 
wise  or  unwise,  expedient  or  inexpedient,  to  enact  the  law,  are  ques- 
tions left  exclusively  to  other  departments  than  tlie  judicial  of  our 
■state  government  to  decide,  and  their  judgment  must  necessarily  be 
decisive  upon  these  questions;  cited  in  Gilchrist  v.  Helena  Hot  Springs, 
«tc.,  Co.  58  Fed.  715,  to  point  that  whether  general  law  can  be  made 
applicable  is  question  for  legislature  to  determine;  State  ex  rel.  Lanier 
V.  Padgett  County  Commissioners,  19  Fla.  529,  to  point  that  unless 
at  manifestly  appears,  a  general  law  could  be  made  applicable,  tho 
special  law  must  stand;  cited  in  dis.  op.  of  Sullivan,  C.  J.,  in  People 
▼.  George,  2  Idaho,  828,  26  Pac.  989,  to  point  that  when  there  is  any 
doubt  it  must  be  resolved  in  favor  of  the  constitutionality  of  a  stat- 
ute (a  special  law). 

Cited  in  reference  note  in  14  LJR.A.  566,  to  point  that  it  is  first 
for  the  legislature,  but  finally  for  the  courts,  to  determine  whether  or 
not  a  general  law  could  be  made  applicable;  but  that  the  mere  fact 
of  the  passage  of  the  law  is  prima  facie  evidence  that  a  general  law 
could  not  be  made  applicable  and  will  be  conclusive  in  the  absence 
of  an  affirmative  showing  to  the  contrary,  citing  also  Evans  v.  Job,  8 
Nev:  340. 

Statute  borrowed  from  another  state  —  Constr«ction.  —  Followed  in 
fiunt«r  v.  Truckee  Lodge,  14  Neb.  36,  on  point  that  when  there  is 
reason  to  presume  that  a  legislature  in  adopting  the  statute  of  another 
state  knows  the  construction  that  has  been  puc  upon  such  statute  by 
the  highest  courts  of  the  state  from  which  it  is  borrowed,  and  that 
construction  is  presumed  to  have  been  adopted  along  with  the  stat- 
ute; cited  in  Gossage  v.  Crown  Point,  etc.,  Min.  Co.  14  Nev.  157, 
holding  that  where  the  borrowed  statute  was  already  in  existence  in 
two  states,  in  one  of  which  it  had  been  construed  at  the  time  of  itrt 
adoption,  but  had  not  considered  by  the  courts  in  the  other  state,  in 
interpreting  the  statute,  the  courts  of  the  state  wherein  the  statute 
was  last  adopted  will  give  preference  to  the  decisions  of  the  state 
wherein  the  statute  had  been  construed  prior  to  its  adoption  by  the 
last  state;  cited  in  dis.  op.  of  Sullivan,  C.  J.,  in  People  t.  George, 
3  Idaho,  88  (2  Idaho,  828)  26  Pac.  989,  to  point  that  when  a  state 
adopts  the  statute  of  another  state,  they  also  adopt  the  judicial  inter- 
pretation given  by  highest  courts  of  that  state. 

7  Nev.  31-35.    KALMES  ▼.  GERRISH. 

Appeal  —  Motion  for  new  trial,  dismissal.  —  Cited  in  Kirman  v.  John- 
son, 30  Nev.  152,  93  Pac.  502,  to  point  that  where  on  appeal  it  appears 
that  a  motion  for  a  new  trial  remains  undisposed  of,  appeal  is  pre- 
mature and  will  be  dismissed. 

Evidence  —  Written  instrument. -^  Cited  in  reference  note  in  37  Am. 
Rep.  626,  to  point  that  adverse  party  has  undeniable  right  to  require 
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hiiu  wko  offers  a  written  instrument  in  evidence  to  call  the  peraon 
who  was  chosen  to  attest  the  fact  of  execution,  that  he  may  by  eross- 
ezamination  illicit  all  the  attendant  circumstances;  the  oath  of 
grantor,  obligor  or  mortgagor  cannot  be  substituted. 

^— Proof  of  ezecntion  of  written  instrument. — C^ted  in  referenee 
notes  in  86  LJUL  828,  to  point  that  the  evidence  of  the  party  or  of 
his  handwriting  to  prove  the  execution  of  an  instrument  is  not  sufficient 
and  does  not  dispense  with  the  necessity  of  calling  the  attesting  wit- 
ness, where  the  execution  of  an  attested  instrument  is  called  in  ques- 
tion, and  the  objection  is  made  in  time,  unless  a  statute  allows  other 
evidence;  on  p.  824,  to  point  that  evidence  by  one  of  the  parties  as  to 
the  execution  of  a  written  instrument  was  inadmissible,  where  the 
attesting  witness  was  not  accounted  for;  and  on  p.  826,  to  point  that 
the  statute  allowing  parties  to  testify  has  not  changed  the  rule 
requiring  the  production  of  the  attesting  witnesses,  where  they  eso 
be  had. 

7  Nev.  37-53.    TREADWAY  v.  SHARON. 

Custom  —  Sufficiency  of  proof.  —  Followed  in  Gerhauser  t.  North 
British,  etc.,  Ins.  Co.  7  Nev.  185,  on  point  that  there  was  nothing  in 
the  evidence  to  show  that  a  claimed  custom  was  so  general  or  uniform,, 
or  of  such  notoriety  or  acceptance,  that  the  plaintiff  can  be  presumed 
to  have  known  of,  or  to  have  contracted  with  reference  to,  its  existence. 

Public  lands  — Preference  of  occupant.  — Cited  in  State  v.  Tread- 
way,  7  Nev.  244,  to  point  that  occupant  of  public  lands  loses  the  right 
as  to  preference  of  purchase  for  six  months  where  nothing  was  done 
within  that  time  to  indicate  a  desire  to  exercise  such  preference;  and 
that  the  land  in  question  was  selected  by  the  state,  July  3,  1868. 

Trade  and  other  fixtures.  —  Cited  in  Hereford  v.  Pusch,  8  Aria.  83,. 
68  Pac.  550,  to  point  that  trade  fixtures  do  not  become  part  of  realty* 
whatever  intention  to  contrary  on  part  of  tenants  erected  may  be 
inferred;  Brown  v.  Reno  Electric  Light,  etc,  Co.  55  Fed.  232,  to  point 
that  whenever  a  chattel  becomes  affixed  to  the  soil  it  passes  there- 
with; Mammoth  Min.  Co.  v.  Juab  County,  10  Utah,  236,  37  Pac  348,  to- 
point  that  machinery  annexed  to  a  mining  claim  for  mining  purposes 
becomes  a  part  of  the  soil;  Helstrom  v.  Rodes,  30  Utah,  125,  83  Pac. 
731,  to  point  that  person  who  makes  improvements  upon  public  land 
and  makes  no  effort  to  secure  title  to  same  under  laws  of  congress^ 
has  no  valid  daim  to  possession  or  compensation  for  improvements. 

Cited  in  reference  note  in  10  LILA.  724,  to  point  that  a  sawmill 
two  stories  high,  erected  in  an  excavation  made  for  that  purpose,  and 
a  boiler  and  engine  sheltered  by  a  house  planked  up  all  around,  leaving 
an  opening  for  the  belt  to  pass,  when  owned  by  the  owner  of  the 
land,  are  fixtures  which  pass  with  the  deed  of  the  land,  unless  resennd 
therein. 
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7  H«T.  58-67.    STATE  ▼.  HUTCH»SON. 
No  eitatioB. 

7  Her.  67-61.    STATE  t.  PARSONS. 

Bin  of  exceptions — Not  contaioiiig  all  evidence.  — Cited  in  State 
T.  Campbell,  20  Ner.  126»  17  Pac.  621»  to  point  tliat  objection  that  the 
verdict  is  contrary  to  the  evidence,  could  not  be  considered  because 
the  bill  of  exception  did  not  purport  to  contain  all  of  the  evidence 
submitted  to  the  jury;  Christensen  y.  Floriston  P.  Co.  29  Nev.  567, 
92  Pac.  216,  to  point  that  where  exhibits  used  in  trial  courts  are 
not  certified  as  part  of  the  record  on  appeal,  all  the  evidence  in  the 
lower  court  will  not  be  before  the  appellate  court. 

7  Ner.  61-64.    HAMER  T.  KANE. 

Equity — Grant  relief  when. » Followed  in  Elder  ▼.  Shaw,  12  Nev. 
82,  to  point  that  equity  will  interpose  when  the  remedy  at  law  is  not 
adequate  or  complete  only;  cited  in  Carson  t.  Jansen,  65  Neb.  426, 
91  N.  W.  399,  to  point  that  independent  action  for  injunction  in  aid 
of  cause  pending  is  not  maintainable  when  adequate  relief  may  be  had 
by  motion  in  pending  cause. 

7  Nev.  64-68.    CLAYTON  ▼.  HARRIS. 

Elector  qualifications  of.  —  Followed  in  State  ▼.  Findley,  20  Nev. 
200,  19  Pac.  241,  on  point  that  it  is  not  within  the  power  of  the 
legislature  to  deny,  abridge,  extend,  or  change  the  qualifications  of 
a  voter  as  prescribed  by  the  constitution  of  the  state;  State  v.  Stone, 
24  Ner.  810,  53  Pac  498,  to  point  that  under  article  II.  §  6  of  the 
constitution,  the  legislature  can  prescribe  what  oath  or  oaths  may  be 
necessary  as  a  test  of  electoral  qualification,  but  it  cannot  impede  or 
trammel  the  right  of  suffrage  by  adding  new  qualifications;  cited  in 
Gouger  v.  Timberlake,  148  Ind.  45,  46  N.  E.  341,  37  L.R.A.  650,  to 
point  that  the  privilege  of  voting  does  not  exist  in  the  absence  of 
grant  from  the  people  or  their  authorized  representatives,  and  that 
this  ruling  is  consistent  with  the  decisions  which  declare  that  legis- 
latures may  not  abridge  the  privilege  as  declared  in  the  constitutions 
by  adding  restrictions  or  limitations  not  therein  defined. 

Cited  in  reference  notes  in  87  Am.  Dec.  64,  to  point  that  where  tho 
constitution  prescribes  the  qualifications  of  voters,  whoever  has  the 
same  has  a  constitutional  right  to  vote,  and  of  this  right  he  cannot 
be  deprived  by  legislative  enactment;  1  L.R.A.  113,  legislature  of  a 
state  can  add  no  qualifications  to  the  right  of  suffrage  to  those  pre- 
scribed by  the  state  constitution;  25  L.R.A.  483,  legislature  cannot  re- 
quire test  oath  of  loyalty  from  a  voter  not  provided  for  as  to  his 
qualifications  by  the  constitution,  which  authorizes  the  legislature  to 
prescribe  other  oaths  as  a  test  to  electoral  qualification. 

Anstsaliaa  ballot  — Neglect  of  officer.^  Cited  arguendo  in  Buckner  v. 
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Lynip,  22  Nev.  438,  41  Pac.  764,  30  LJI.A.  357,  holding  that  where  the 
inspectors  of  an  election  failed  to  remove  the  strips  containing  the 
numbers  from  the  ballots  of  a  precinct  before  placing  them  in  the 
ballot  box,  but  it  satisfactorily  appeared  that  this  was  done  through  an 
innocent  mistake  on  their  part,  they  supposing  that  they  had  removed 
them,  and  that  the  fact  that  the  numbers  were  being  left  on  the  bal- 
lots was  unknown  to  the  voters,  or  to  any  one,  imtil  after  the  close 
of  the  polls,  and  that  it  consequently  was  not,  and  could  not  have  been 
used  for  the  purpose  of  bribery  or  intimidation,  should  not  have  caused 
the  rejection  of  the  ballots  (Belknap,  J.,  dissenting). 

7  Nev.  68-73.    WILLIAMS  ▼.  BIDLEMAK. 

Special  legislation.  —  Cited  in  Singleton  v.  Eureka  County,  22  Nev. 
95,  102,  35  Pac.  833,  836,  holding  that  the  act  of  1893  (Stats.  1883  p. 
SO),  authorizing  the  sheriff  of  Eureka  county  to  appoint  a  night 
watchman  at  a  fixed  salary,  payable  by  the  county,  is  special  legisla- 
tion, and  in  direct  conflict  with  the  constitution,  article  IV.,  section 
25,  which  requires  a  system  of  county  government  uniform  throughout 
the  state;  Conlin  v.  Board  of  Supervisors,  114  Cal.  412,  46  Pac.  282, 
33  L.R.A.  755,  to  point  that  an  act  directing  a  named  county  to  pay 
a  certain  claim  was  within  the  constitutional  provision  prohibiting  the 
legislature  from  passing  local  or  special  laws  regulating  county  and 
township  business. 

7  Ner.  75-«3.    CLARKE  ▼.  LYON  COUITTT. 
Clarke  v.  Lyon  County,  8  Nev.  185,  same  case  on  second  appeal. 

Answer.  — Cited  in  State  v.  Central  Pac.  R.  Co.  21  Nev.  102,  25 
Pac.  444,  to  point  that  the  motion  to  strike  out  the  amendment  to  the 
answer,  upon  the  ground  that  it  was  filed  without  leave,  should  be 
denied,  because  not  made  in  the  court  below,  where,  had  it  been 
sustained,  the  proper  leave  to  file  it  might  have  been  obtained; 
Lake  Shore,  etc.,  Ry.  Co.  v.  Warren,  3  Wyo.  137,  6  Pac  726,  as  to 
setting  forth  in  answer  as  many  grounds  of  defense,  etc.,  as  party 
may  have. 

Test  as  to  what  inconsistency  it  objectionable.  —  edited  in  infer- 
ence notes  in  48  L.R.A.  189,  to  point  that  a  defendant  may  plead  incon- 
sistent defenses  under  the  Code  systew  of  pleading  provided  they  are 
not  so  incompatible  as  to  render  one  or  the  other  absolutely  false, 
and  in  so  pleading  he  does  not  waive  any  of  the  defenses  set  up  by 
him;  48  L.R.A.  193,  while  a  plea  of  tender  in  an  action  for  serviees 
rendered  would  be  an  implied  admission  of  the  employment  under  the 
old  practice,  under  the  Code,  allowing  a  defendant  to  plead  as  many 
defenses  as  he  may  have,  and  requiring  that  a  pleading  shall  be  liber- 
ally construed  with  a  view  to  substantial  justice  an  answer  denying 
any  employment,  and  also  alleging  that  the  services  rendered  wer« 
worth  a  sum  much  less  than  the  amount  paid,  and  a  tender  of  the 


208  NOTES  ON  NEVADA  BEPORT&        7  NeT.   83-93 

amount  thus  alleged,  are  not  so  absolutely  repugnant  as  to  make  the 
tender  of  a  smaller  sum  as  admission  that  any  sum  is  legally  due; 
48  L.RJL  206,  as  to  the  effect  of  inconsistent  pleas  as  an  admission. 

Agent — Unanthorized  act,  ratification.  —  Cited  in  Starr  &  Co.  t. 
^algate  Ship  Co.  68  Fed.  243,  15  C.  C.  A.  366,  as  to  confirmation  or 
ratification  of  unauthorized  acts  of  agents. 

Cited  in  reference  note  in  68  Am.  Dec  292,  to  point  that  contract 
may  be  ratified  at  subsequent  meeting,  board  in  legal  session  and 
county  thus  become  liable. 

7  Ner.  83-98.    STATS  EX  SEL.  THOUPSOll  t.  BOARD,  ETC.,  OF 
WASHOE  COUNTY. 

Cited  in  State  ▼.  Central  Pac  R.  Co.  10  Nev.  SO,  to  point  that 
judgment  in  the  principal  case  annulled  and  declared  void  the  action 
and  order  of  the  board  to  which  the  instructions  refer. 

SUtutory  constxaction.— Cited  in  State  v.  Sadler,  21  Not.  17,  23 
Pac.  800,  to  point  that  in  construing  a  statute  relating  to  assessment 
and  taxation,  which  provides  that  "where  the  person  complaining 
of  the  assessment  has  refused  to  give  the  assessor  his  list  under  oath, 
as  required  und^r  this  act,  no  reduction  shall  be  made  by  the  board  of 
equalization  in  the  assessment  made  by  the  assessor,"  it  has  been 
uniformly  held  that  the  board  of  equalization  has  no  jurisdiction  to  act 
unless  it  is  shown  that  the  complaining  party  furnished  a  statement 
to  the  assessor  as  provided  by  law,  or  that  no  demand  was  made  for 
such  statement;  that  the  burden  of  proof  is  upon  the  defendant  to  show 
that  such  statement  was  furnished,  or  that  no  demand  therefor  was 
made. 

Certiorari  —  Evidence  examined  when.  —Cited  in  Alexander  v. 
Archer,  21  Nev.  32,  24  Pac.  376,  to  point  that  no  evidence  will  be  re- 
ceived and  examined  unless  it  is  embodied  in  the  record  received  from 
the  court  against  which  the  writ  of  ceritorari  is  issued. 

Filing  — Certificate  of  officer.— Cited  in  Jacksonville  St.  R.  Co.  v. 
Walton,  42  Fla.  77,  28  So.  66,  to  point  that  certificate  of  officer  with 
whom  paper  should  be  filed  and  it  has  been  filed,  is  sufficient  in  the 
absence  of  evidence  that  it  was  not  filed. 

Cited  in  reference  notes  in  12  Am.  Dec.  637,  to  point  that  generally 
the  return  of  an  officer  is  treated  as  conclusive  and  no  extrinsic  evi- 
dence will  be  received  either  to  support  or  to  overthrow  the  pro- 
ceeding, order,  or  judgment,  which  is  sought  to  be  reviewed;  16  Am. 
St.  Rep.  296,  where  a  derk  certified  that  certain  papers  transcribed 
were  true  and  correct  copies  of  the  original  paper  "among  the  files" 
in  his  office,  it  was  held  that  though  the  language  was  not  as  definite 
as  it  might  be,  still  it  was  sufficient  to  warrant  the  oonelusion  thai 
sueh  paper  being  among  tho  flloa  was  itself  filed. 
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7  Ner.  99-106.    STATS  t.  CENTRAL  PAC.  R.  CO. 

Taxation  ^Valuatioii  of  railroada.  — Cited  in  State  t.  Central  Fae. 
R.  Co.  10  NeT.  77,  as  to  true  principal  of  valuation  of  railroads  for 
the  purpose  of  assessment  and  taxation;  State  v.  Virginia  &  T.  R.  Go. 
28  Nev.  296,  46  Pac.  725,  35  LJLA.  761,  to  point  that  no  arbitrary 
method  can  be  prescribed  for  ascertaining  the  value  of  a  railroad  for 
the  purpose  of  assessment  and  taxation;  in  some  cases  the  earnings 
of  a  road  may  be  entitled  to  much  more  consideration  than  in  others. 
The  cost  of  the  road  is  also  usually  to  be  taken  into  account,  and  the 
value  depends  much  upon  relations  present,  and  in  reasonable  contem- 
plation, because  the  value  of  property  may  considerably  depend  upon 
defined  unappropriated  means  and  facilities  for  increased  business  con- 
nections and  relations  and  the  importance  of  the  consequences  to  follow. 

Excessive  valuation,  fraud.  —  CSted  in  Bailey  v.  Berkey,  81  Fed. 

741,  to  point  that  assessor  will  not  be  protected  for  excessive  assess- 
ments fraudulently  made. 

Exempt  property.  —  Cited  in  Andrews  v.  King  County,  1  Wash. 

56,  22  Am.  St.  Rep.  136,  23  Pac.  411,  as  to  assessment  of  taxes  against 
property  wholly  or  partially  exempt  from  taxation. 

Liberal  construction  of  pleadings.  —  Followed  in  Ferguson  v.  Vir- 
ginia, etc.,  R.  Co.  13  Nev.  191,  holding  that  on  the  general  demurrer 
the  allegations  of  a  complaint  will  be  construed  as  liberally  in  favor 
of  the  pleader  as,  before  the  code,  they  would  have  been  construed 
after  a  verdict  for  the  plaintiff;  that  is,  they  will  be  construed  in  such 
a  sense  as  to  support  the  cause  of  action  or  the  defense;  cited  in  United 
States  V.  Parker,  120  U.  S.  95,  30  L.  ed.  604,  7  Sup.  Ct.  468,  as  to 
rule  of  construing  pleadings  in  Nevada. 

7  NeT.  106-109.    CORBETT  v.  BRADLEY. 

Statute  —  When  directory  only.  —  Followed  in  Odd  Fellows  Savings, 
etc.9  Bank  v.  Quillen,  11  Nev.  114,  holding  that  declaring  statutes 
merely  directory  is  the  exercise  of  a  power  which  trenches  so  closely 
upon  legislative  discretion  that  it  ought  never  to  be  resorted  to  by 
the  courts,  except  when  it  is  clearly  manifest  that  the  legislature  did 
not  deem  a  compliance  with  it  material,  or  unless  it  appears  to  have 
been  prescribed  simply  as  matter  of  form;  cited  in  Sprigg  v.  Stump,  8 
Fed.  212,  7  Sawy.  280,  to  point  that  statute  giving  directions  for 
making  provisions  concerning  time  and  manner  of  doing  official  act 
affecting  rights  and  duties  of  third  persons,  is  directory;  Woolridge  v. 
McKenna,  8  Fed.  661,  to  point  that  statute  regulating  official  acts 
imposing  no  penalty  is  to  be  regarded  as  simply  directory. 

Statutory  construction  —  Intention  of  legislature.  —  Cited  in  State 
V.  Haworth,  122  Ind.  478,  23  N.  E.  951,  7  LII.A.  245,  to  point  that 
it  is  a  cardinal  rule  that  courts  must  ascertain  and  give  effect  to 
intention  of  the  legislature;  but  that  in  interpreting  a  doubtful  stat- 
ute determining  between  a  duty  imposed  and  a  privilege  granted  no 
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rule  eaa  be  laid  down  for  determining  whether  the  command  is  to  be 
considered  as  a  mere  direction  or  instruction,  inTolving  no  invalidating 
consequences  in  its  disregard,  or  as  imperatiye  duty,  with  an  implied 
anUifieation  for  disobedience,  beyond  the  fundamental  one  that  it 
depends  on  the  scope  and  object  of  the  enactment;  State  ▼.  Beard,  34 
La.  Ann.  278,  to  point  that  where  no  penalty  is  intended  to  impose 
consequence  of  noncompliance  with  statute  as  to  performanoe  of  official 
act,  it  is  but  carrying  out  the  intention  of  the  legislature  to  hold  it 
directory  simply;  Matter  of  Taylor,  25  Abb.  N.  C.  147,  11  N.  Y.  Supp. 
191,  to  point  that  statutes  prescribing  time  within  which  official  act 
may  be  done  without  negatiTe  or  prohibitive  words  are  directory;  Town 
of  Danville  ▼.  Sbelton,  76  Va.  832,  to  point  that  when  requirement  of 
statute  is  held  to  be  directory  it  is  upon  assumption  that  legislature 
so  considered  it;  Means  v.  Dexter,  86  Va.  832,  11  S.  S.  539,  to  point 
that  where  no  penalty  is  provided  for  violation  of  statute  directing  as 
to  performance  of  official  act,  it  is  but  carrying  out  of  intention  of 
legislature  to  hold  it  directory  simply. 

Blectioii  contest— Jurisdiction.— Distinguished  in  Bull  t.  South  wick, 
2  N.  M.  386,  holding  failure  to  file  statement  in  election  contest  case 
fatal  to  jurisdiction. 

Cited  in  reference  note  in  12  Eng.  RuL  Cas.  717. 

7  Hev.  109-115.    WOOD  t.  OLHET. 

Demurrer  — Joint  — Cited  in  May  v.  Jones,  88  Ga.  318,  30  Am.  St. 
Rep.  154,  14  S.  E.  554,  15  L.R.A.  639,  to  point  a  joint  demurrer  by 
two  defendants  may  be  sustained  as  to  one  and  overruled  as  to  the 
other  defendant;  distinguished  in  Blackmore  v.  Winders,  144  N.  C. 
218,  56  S.  K  876,  as  to  joint  demurrer. 

Judgment  against  two  — Affirmance  and  reversal.  —  Cited  in  Bates- 
Smith  Inv.  Co.  V.  Scott,  56  Neb.  479,  76  N.  W.  1065;  and  Shreeder  v. 
Davis,  43  Wash.  136,  86  Pac.  200,  to  point  that  where  action  is  against 
two  parties,  one  of  whom  is  served  and  the  other  not,  on  appeal  to 
supreme  court,  judgment  will  be  affirmed  as  to  one  served,  reversed  as 
to  other. 

7  Hev.  116-123^  8  Am.  Sep.  706.    COOPER  r.  PACIFIC  MUX.  L.  INS. 
CO. 

Appeal  — What  considered.  —  Distinguished  in  Burbank  t.  Rivers, 
20  Nev.  85,  16  Pac  432,  holding  it  to  be  a  settled  rule  that  an  appel- 
lant will  not  be  permitted  to  allege  that  the  evidence  did  not  justify 
the  judgment,  except  on  an  appeal  from  an  order  denying  a  motion 
for  a  new  trial;  cited  in  dis.  op.  of  Straub,  J.,  in  Touse  r.  Consol- 
idated Ry.  etc.,  Co.  29  Utah,  101,  80  Pac.  508,  to  point  that  where 
proper  exceptions  were  preserved  by  bill  of  exceptions,  the  matters 
were  properly  before  supreme  court  for  review  without  requiring  mo- 
tion for  new  trial  to  have  been  made  in  trial  court. 
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Nonsuit  —  When  may  be  granted.  —  Cited  in  Patnode  v.  Harter,  20 
Nev.  307,  21  Pac.  680,  in  liolding  that  whether  a  case  should  be  with- 
drawn from  the  jury,  and  the  plaintiff  nonsuited,  is  purely  a  question! 
of  law.  When  properly  made,  it  is  simply  a  decision  that  the  law 
affords  no  relief  upon  the  evidence  adduced,  admitting  every  fact  and 
conclusion  which  it  tends  to  prove.  It  is  not  a  decision  upon  the* 
weight  of  the  evidence  where  it  is  conflicting,  but  that  it  is  not  suffi- 
cient to  justify  its  submission  to  the  jury;  Hopkins  v.  Nashville,  etc. 
By.  96  Tenn.  439,  34  S.  W.  1036,  32  L.R.A.  363,  to  point  that  a  non- 
suit may  be  ordered  in  those  cases  where  the  evidence  is  such  that^ 
admitting  all  the  facts  proved  and  all  reasonable  deductions  from 
them  to  be  true,  the  plaintiff,  on  all  the  proof,  ought  not  to  recover; 
distinguished  in  McLendon  v.  Woodmen,  106  Tenn.  710,  64  S.  W.  40,. 
52  L.R.A.  448,  as  not  in  point  and  not  controlling. 

Life  insurance  —  Rights  before  delivery  of  policy. — Distinguished  in 
Union  Cent,  etc.,  Ins.  Co.  v.  Pauley,  8  Ind.  App.  96,  35  N.  £.  193,. 
and  Sterling  v.  Head  Camp,  etc.,  28  Utah,  519,  80  Pac.  379,  as  to  rights 
of  parties  under  contract  of  life  insurance  prior  to  delivery  of  policy; 
cited  in  Mutual  Benefit,  etc.,  Ins.  Co.  v.  Higginbotham,  95  U.  SL 
388,  24  L.  ed.  502,  to  point  that  where  policy  of  life  insurance  is- 
delivered,  it  is  not  affected  by  signing  law  that  insurance  shall  take 
effect  on  approval  of  designated  person;  McCully's  Adm'r  v.  Phoenix, 
etc.,  Ins.  Co.  18  W.  Va.  785,  to  point  that  where  contract  of  insurance- 
has  been  entered  into  and  nothing  remains  to  be  done  to  complete  the 
contract,  the  mere  fact  that  contract  has  not  been  delivered  does  not 
affect  rights  of  parties. 

7  Nev.  123-127.    PRATT  v.  RICE. 

Notice  of  motion  — To  dismiss.  —  Cited  in  Iowa  Mining  Co.  v.  Bonanza 
Min.  Co.  16  Nev.  71,  to  point  that  a  verbal  notice  given  in  open 
court  by  the  attorneys  of  the  party  that  he  will  move  to  dismiss  the- 
action  for  reasons  stated,  was  too  late  when  made  two  days  after 
the  filing  of  and  service  of  demurrer  by  the  party  intending  to  move  to- 
dismiss;  and  further  that  it  was  a  case  where  written  notice  was 
required  by  §  491  of  the  Civil  Practice  Act  and  that  verbal  notice 
was  nugatory. 

For  change  of  venue.  —  Cited  in  dis.  op.  of  Talbot,  J.,  in  Gamble 

▼.  First  Judicial  Dist.  Ct.  27  Nev.  245,  74  Pac.  532,  to  point  that 
imder  the  rules  of  the  district  court  a  notice  of  motion  of  application 
for  a  change  of  venue  on  statutory  ground'  should  be  in  writing,  etc, 
and  noticed  at  least  five  days  before  the  day  specified  for  hearing. 

/  Nev.  127-129.    STATE  ▼.  AH  SAH 
No  citation. 
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7  Her.  130-134.    SCHULTZ  T.  WHITSR. 

Restraint  of  aiutaoce— Joinder  of  plaintiff t.  — Cited  in  Fogg  ▼. 
Nevada  C.  ft  O.  R.  Co.  20  Nev.  442,  23  Pae.  844,  holding  that  the 
complaint  in  that  case  did  not  state  facts  sufficient  to  entitle  the  sev- 
eral proprietors  of  distinct  parcels  of  ground  to  join  in  one  suit  for 
restraint  of  the  nuisance  common  to  all;  Palmer  t.  Waddell,  22  Kan. 
357,  and  Leavenworth,  etc,  Ry.  Co.  v.  Wilkins,  45  Kan.  678,  26  Pac 
17,  to  point  that  where  parties  have  separate  causes  of  action  for 
damages  against  a  third  arising  from  the  same  act,  they  cannot  join. 

Appeal  from  order  —  Time  for.  —  Cited  in  Goldfield  Mohawk  Min.  Co. 
T.  Franoes-Mohawk  M.  Co.  102  Pae.  (Nev.)  964,  to  point  that  written 
order  of  judge  did  not  become  effective  until  filed  and  appellant  had 
the  statutory  time  thereafter  in  which  to  serve  statement. 

7  Nev.  135-140.    BOWKER  ▼.  GOODWIN. 

Conversion  — Mining  stock,  damages.  —  Followed  in  Boy  Ian  t.  Hu- 
guet,  8  Nev.  358,  on  point  that  the  true  measure  of  damages  for  the 
conversion  of  mining  stock  is  the  value  of  the  property  at  the  time 
of  conversion,  together  with  damages  for  the  detention  of  that  value, 
and  in  addition  any  special  damage  which  may  legitimately  arise  out 
of  matters  in  existence  at  the  date  of  the  tort. 

Appeal  —  Burden  to  show  error.  —  Cited  in  Libby  v.  Dalton,  9  Nev. 
27,  to  point  that  it  is  incumbent  upon  the  party  seeking  the  reversal 
affirmatively  to  show  error,  and  that,  in  the  event  of  a  failure  by 
appellant  to  show  that  the  statement  contains  all  the  evidence,  the 
appellate  court  will  presume  that  every  fact  essential  to  sustain  the 
judgment  or  order  was  fully  proved;  followed  in  White  Pine  Co.  v. 
Herrick,  19  Nev.  311,  10  Pac.  215,  on  point  that  a  judgment  of  the 
district  court  will  not  be  disturbed,  as  being  unsupported  by  the  evi- 
dence, when  the  statement  fails  to  affirmatively  show  that  it  contains 
all  of  the  material  evidence. 

—^Findings  must  be  in  statement.  —  Followed  in  Alderson  v.  Gil- 
more,  13  Nev.  85;  in  Foujade  v.  Ryan,  21  Nev.  451,  83  Pac.  660,  and 
Adams  v.  Rogers,  102  Pac.  (Nev.)  699,  to  point  that  findings  of  dis- 
trict court  cannot  be  considered  on  appeal  unless  embodied  in  statement. 

7  Nev.  140-143,  8  Am.  Sep.  707.    £X  PARTE  MARTIN. 
No  dtation. 

7  Nev.  143-148,  8  Am.  Rep.  709.      MEADOW  VALLEY  MIN.  CO.  r. 
DODOS. 

Removal  of  cause  —  Affidavit  for.  — Cited  in  Quigley  v.  Central  Pac.  R. 
Co.  11  Nev.  355,  356,  21  Am.  Rep.  757,  holding  that  an  affidavit  made 
by  the  vice-president  of  a  corporation,  stating  *that  he  has  reason  to 
beUevOy  and  does  believe,  that  from  prejudice  and  local  influence  said 
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defendant  corporation  will  not  be  able  to  obtain  justice  in  said  court/' 
18  insufficient  to  authorize  the  state  court  to  transfer  the  cause  to  the 
federal  oourt;  Elliott  t.  Stocks  &  Bro.  67  Ala.  299,  as  to  sufficiency  of 
affidavit  for  remoyal  of  cause. 

Cited  in  reference  note  in  3  L.R.A.  547,  to  p<Mnt  that  it  is  not  gen- 
erally necessary  to  state  the  reasons  or  facts  showing  the  local  pre- 
judice or  influence. 

Change  of  veniie  — Affidayit  for,  ^  Cited  in  Fisk  y.  Henarie,  32  Fed. 
421,  13  Sawy.  38,  to  point  that  affidavit  for  change  of  venue  stating 
brief   without  facts  or  circumstances   upon  which  brief  is  founded, 

sufficient. 

7  Nev.  148-153.    STATE  v.  AH  TOHG. 

Judge's  opinion  on  evidence  —  Remarks  to  counsel.  —  Followed  in 
State  V.  Harkin,  7  Nev.  383;  State  v.  Tickel,  13  Nev.  511;  State  v. 
Warren,  18  Nev.  465,  466,  5  Pac.  137,  on  point  that  the  judge  should 
intimate  no  opinion  upon  the  facts;  if  he  cannot  do  so  directly,  he  can- 
not indirectly;  if  not  explicitly,  he  cannot  by  innuendo;  and  the  effect 
of  such  an  opinion  cannot  be  obviated  by  announcing  in  distinct  terms 
the  jury's  independency  of  him  in  all  matters  of  fact;  in  17  Nev.  383, 
it  is  said  that  the  judge  has  no  more  right  to  volunteer,  before  the 
jury,  his  opinion  upon  a  material  fact  in  controversy,  while  deciding 
a  question  of  law  on  the  trial,  than  he  has  to  charge  the  jury  in  respect 
to  such  fact,  and  where  he  does  so  express  an  opinion  a  subsequent 
statement  that  the  whole  matter  was  for  the  jury  to  pass  upon  is 
insufficient  to  obviate  the  effect  of  the  opinion  previously  expressed; 
and  in  18  Nev.  465,  it  is  said  that  the  rule  applies  to  remarks  by  the 
court  to  the  effect  "there  is  no  such  testimony"  or  "I  do  not  remember 
such  testimony;"  cited  in  Lester  v.  State,  37  Fla.  388,  20  So.  234,  to 
point  that  all  matters  of  fact  and  testimony  adduced  must  be  left  to 
the  deliberate,  independent,  voluntary  and  unbiased  judgment  of  the 
jury  in  a  criminal  case,  wholly  uninfluenced  by  any  instruction,  remarks 
or  intimation  in  express  terms  or  by  innuendo  from  the  judge;  State 
V.  Addy,  28  S.  C.  15,  4  S.  E.  817,  to  point  that  trial  judge  in  a  crim- 
inal case  should  intimate  no  opinion  upon  the  facts  either  directly  or 
indirectly;  State  v.  Greene,  33  Utah,  501,  94  Pac.  989,  to  point  that 
it  is  error  for  judge  to  express  his  opinion  in  presence  and  hearing  of 
jury  as  to  weight  of  evidence  on  controverted  question  of  fact;  Neill 
V.  Rogers  Bros.  Produce  Co.  38  W.  Va.  235,  18  S.  E.  565,  to  point  that 
judge  cannot  cure  inconsiderate  remarks  by  any  statement  he  may 
make  to  jury;  Claiborne  v.  Cliesapeake,  etc.,  R.  Co.  46  W.  Va.  366,  83 
S.  £.  263;  cited  in  State  v.  Kerns,  47  W.  Va.  269,  34  S.  E.  735,  to 
point  that  trial  judge  should  use  great  care  not  to  intimate  in  any 
manner  his  opinion  upon  any  fact  at  issue. 

Instruction  — Assuming  facts  in  dispute.  —  Cited  in  State  v.  Buralll, 
27  Nev.  55,  71  Pac.  536,  to  point  that  an  instruction  which  assumes 
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facts  in  dispute,  or  that  are  not  admitted,  is  erroneous.  This  does 
not  interfere  with  the  right  of  the  court,  during  the  trial,  to  state  the 
testimony  or  what  a  witness  said,  without  assuming  whether  it  is  true ; 
leaving  the  jury  to  draw  its  own  inference  as  to  what  it  establishes. 

7  Her.  163-158.    STATS  t.  OTLAHSSTY. 

Indictment— *  For  assault,  allegations.  —  Cited  in  State  t.  Roderigas, 
7  Nev.  334,  holding  that  in  an  indictment  for  an  assault  it  is  not 
necessary  to  allege  that  the  person  assaulted  was  in  any  wise  injured; 
that  if  an  assault  is  alleged,  it  is  sufficient,  without  an  allegation  show* 
ing  battery  or  injury  of  any  kind;  followed  in  State  t.  Robey,  8  Nev. 
315,  on  point  that  an  indictment  charging  the  defendant  did  "without 
authority  of  law  and  with  malice  aforethought,  to  shoot  at  ...  , 
with  intent  to  kill,"  etc,  is  a  sufficient  indictment  for  the  statutory 
offense  of  assault  to  commit  murder;  cited  in  State  ▼.  O'Connor,  11 
Nev.  422,  holding  that  an  indictment  charging  that  accused  "without 
authority  of  law,  and  with  malice  aforethought,  with  a  deadly  weapon, 
to  wit,  a  knife,  .  .  .  did,  without  authority  of  law  and  with  malice 
aforethought  make  an  assault  upon  .  .  .  with  intent  to  kill  him," 
etc.,  clearly  charges  an  assault  with  a  knife,  a  deadly  weapon,  with 
intent  to  kill. 

Sufficiency,  after  judgment.  —  Followed  in  State  t.  Derst,  10 

Nev.  444,  on  point  that  where  no  objection  is  made  to  the  indictment 
before  judgment,  it  is  sufficient  if  the  requisite  facts  can  be  implied  from 
the  allegations  on  the  record  by  fair  and  reasonable  intendment. 

Statutory  form.  —  Followed  in  State  v.  McClear,  11  Nev.  45, 

and  State  v.  Thompson,  12  Nev.  145,  on  point  that  the  power  of  the 
legislature  to  mold  and  fashicm  the  form  of  an  indictment  is  plenary, 
but  that  its  substance  cannot  be  dispensed  with;  cited  in  Brass  v« 
State,  46  Fla.  5,  34  So.  308,  to  point  that  legislature  may  regulate 
forms  of  indictments  but  cannot  invade  constitutional  right  of  accused 
to  demand  nature  of  cause  of  accusation  against  him;  Riggs  v.  State, 
104  Ind.  262,  3  N.  E.  887,  to  point  that  legislature  has  no  power  to 
deprive  one  accused  of  crime  of  right  to  demand  information  of  the 
nature  of  the  crime  of  which  he  is  charged;  cited  in  State  v.  Fancher, 
71  Mo.  464,  to  point  that  indictment  is  sufficient  in  pursuing  statutory 
form  in  description  of  offense  if  the  substance  is  preserved;  Moline  v. 
State,  67  Neb.  171,  93  N.  W.  229,  as  to  the  sufficiency  of  an  indictment 
in  statutory  form;  Robinson  v.  Hesser,  4  N.  M.  288,  13  Pac  206,  to 
point  that  indictments  in  form  prescribed  by  statute  in  cases  of  felony 
Are  sufficient  if  the  substance  of  offense  is  set  out;  State  v.  Steeves,  29 
Ore.  92,  43  Pac  949,  to  point  that  power  of  legislature  to  mold  form 
of  indictment  is  plenary  but  statement  of  material  facts  is  essential; 
SUte  V.  Parkersburg  Brewing  Co.  53  W.  Va.  594,  45  S.  E.  925,  to 
point  that  party  accused  of  crime  is  entitled  under  the  constitution  to 
14 
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have  essential  and  material  facts  charged  against  him,  found  by  the 
grand  jury. 

Affidavit  on  information  and  belief.  —  Cited  in  Morgan  v.  Board  of 
Commissioners,  9  Nev.  368,  to  point  that,  as  a  general  rule,  when 
the  law  requires  any  fact  to  be  established  by  an  affidavit,  without 
prescribing  its  form,  if  made  upon  'information  and  belief,"  it  will  be 
insufficient  unless  it  states  positively  the  facts  and  circumstances  upon 
which  such  belief  is  founded. 

7  Nev.  159-163.    LAMBERT  v.  McFARLAND. 

Interrogatories  for  jury  —  Refusal  to  submit  prejudiciaL  —  Cited  in 
Benton  v.  St.  Louis  &  S.  F.  R.  Co.  25  Mo.  App.  160,  to  point  that 
refusal  to  submit  proper  interrogatories  to  jury  for  special  finding  at 
request  of  either  party,  is  prejudicial  error. 

7  Nev.  163-174.    McNABB  v.  WIXOM. 

Order  —  Facts  to  support  presumed.  —  Cited  in  In  re  Quinn's  Estate^ 
27  Nev.  175,  74  Pac.  6,  to  point  that  any  fact  necessary  to  support  an 
order  is  presumed  to  have  been  proven  in  the  absence  of  an  affirmative 
showing  to  the  contrary. 

Sureties  on  admimstrators  bond.  —  Cited  in  reference  notes  in  8i> 
Am.  Dec.  132,  to  point  that  the  decisions  concerning  the  binding  force 
of  a  decree  of  settlement  made  by  a  probate  court  upon  the  sureties  of 
an  administrator  turn  mainly  on  the  terms  and  construction  of  the 
condition  of  the  bond;  and  the  bond  required  by  the  statute  of  Nevada 
differs  from  that  of  most  other  states  where  such  sureties  are  held 
bound;  7  L.R.A.(N.S.)  619,  administrator  held  liable  for  the  loss  due 
to  the  failure  of  the  bank,  where  he  allowed  the  money  of  the  estate, 
which  he  had  deposited  in  the  bank,  to  remain  there  after  the  time 
when,  if  he  had  fulfilled  his  duty,  it  would  have  been  distributed  and 
in  the  hands  of  those  entitled  to  it. 

7  Nev.  174-200.    6ERHAUSER  v.  NORTH  BRITISH  &  M.  INS.  Co. 

Instruction  —  Modification  by  striking  out.  —  Followed  in  Allison  v. 
Hagan,  12  Nev.  58,  on  point  that  where  modification  of  an  instruction 
is  made  by  passing  through  the  words  rejected,  one  stroke  of  the  pen, 
leaving  them  still  legible,  and  in  that  condition  it  was  handed  to  the 
jury,  the  attention  of  the  court  should  be  called  to  the  fact,  and  a 
specific  exception  taken  in  case  of  refusal  to  allow  the  instruction  to 
be  rewritten  or  the  rejected  words  to  be  obliterated;  and  if  this  is  not 
done  a  party  is  not  in  a  position  to  complain  of  the  action  of  the 
court,  the  instruction  being  otherwise  correct. 

Assuming  fact  in  dispute.  —  Followed  in  State  ▼.  BuralU,   27 

Nev.  55,  71  Pac.  536,  on  point  that  an  instruction  which  assumes  fact» 
in  dispute,  or  that  are  not  admitted,  is  erroneous,  this  does  not  inter- 
fere with  the.  right  of  the  court,  during  the  trial,  to  state  the  testi- 
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mony  or  what  a  witness  said,  without  assuming  whether  it  is  true; 
leaving  the  jury  to  draw  its  own  inference  as  to  what  it  establishes. 

Evidence  —  Of  testimony  of  absent  witness.  —  Cited  in  Emerson  v. 
Burnett,  11  Colo.  App.  89,  52  Pac.  753,  as  to  admissibility  of  steno- 
graphic report  of  evidence  of  witness  at  former  trial  where  witness 
out  of  state;  Wabash  R.  Co.  v.  Miller,  158  Ind.  183,  61  N.  E.  1008,  as  to 
when  another  witness  can  testify  as  to  evidence  given  by  another  per- 
son as  a  witness  on  former  trial  when  such  person  is  absent  from 
state;  Owens  v.  State,  63  Miss.  453,  to  point  that  in  criminal  cases  it 
18  not  admissible  to  show  another  person  what  was  testified  to  by 
a  witness  upon  a  former  trial  when  such  witness  is  alive  but  has 
removed  from  the  state;  Omaha  St.  Ry.  Co.  v.  Elkins,  39  Nev.  482, 
58  N.  W.  165,  to  point  that  principal  case  is  on  other  side  of  question 
as  to  admissibility  of  evidence  to  show  what  absent  witness  testified 
to  on  former  trial;  Kirchner  v.  Laughlin,  5  N.  M.  369,  23  Pac.  176, 
to  point  that  where  residence  of  absent  witness  is  known,  his  deposi- 
tion should  be  taken,  unless  it  be  shown  that  eircumstanoes  of  case  are 
such  as  to  prevent. 

Cited  in  reference  notes  in  8  Am.  Dec.  717,  to  point  that  principal 
case  disapproves  the  rule  laid  down  in  Greenleaf,  vol.  2,  §  16,  that 
where  a  witness  is  beyond  jurisdiction  of  court,  his  testimony  at  former 
trial  between  the  same  parties  upon  the  same  issues  may  be  proved 
by  those  who  heard  him  testify  on  the  former  trial;  65  Am.  Dec.  677, 
it  has  been  held  in  Nevada  that  the  rule  that  the  testimony  of  a 
deceased  witness  given  on  a  former  trial  of  the  same  cause  may  b^ 
proved  by  secondary  evidence,  and  so  be  admitted,  does  not  apply  to 
the  case  of  an  absent  witness;  91  Am.  St.  Rep.  193,  testimony  of  a 
witness,  since  deceased,  given  on  a  trial  in  which  he  was  cross-exam- 
ined, or  there  was  opportunity  for  cross-examination,  is  admissible 
in  evidence  in  a  subsequent  trial  of  the  same  action  or  proceeding; 
91  Am.  St.  Rep.  196,  if  the  whereabouts  of  an  absent  witness  is 
known,  and  his  deposition  could  have  been  taken,  testimony  given  by 
him  on  a  former  trial  of  the  case  is  inadmissible. 

Contract  of  insurance  «>  Merchandise.  —  Cited  in  Surge  Bros.  v. 
Greenwich  Ins.  Co.  106  Mo.  App.  254,  80  S.  W.  344,  as  to  contract  of 
insurance  on  stock  of  merchandise;  Springfield  Fire,  etc.,  Ins.  Co.  v. 
Winn,  27  Neb.  656,  43  N.  W.  406,  5  L.R.A.  844,  to  point  that  plain- 
tiff swore  that  the  value  of  the  property  destroyed  was  six  thousand 
dollars,  the  jury  found  it  to  be  worth  three  thousand  dollars;  yet  a 
verdict  in  favor  of  the  plaintiff  was  sustained. 

Cited  in  reference  notes  in  16  Am.  Dec.  466,  to  point  that  where 
statements  made  in  policy  of  insurance  with  reference  to  character, 
etc.,  of  property  will  not  be  regarded  as  strict  warranties  where  agent 
of  insurers  proceeds  upon  his  own  knowledge  of  the  premises,  where 
the  building  is  described  as  *'a  brick  building"  but  one  of  the  walls 
having  settled  had  previously  been  replaced  by  wood  and  that  fact 
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uras  known  to  the  agent;  20  L.R.A.  277,  on  principle,  u  well  m  for 
eonEiderations  of  public  policy,  agents  of  insurance  companies  -author- 
ized to  procure  applications  for  insurance,  and  to  forward  them  to 
the  companies  for  acceptance,  must  be  deemed  the  agents  of  the 
insurers  and  not  of  the  insured  in  all  that  they  do  in  preparing  the 
application  or  in  any  representations  they  may  make  to  the  insured 
as  to  the  character  w  effect  of  the  statements  therein  contained;  16 
L.RJL(NJ3.)  1239,  the  company  cannot  take  advantage  of  the  mis- 
description of  the  premises,  when  they  were  thoroughly  examined  by 
its  agent. 

ReformatioB  by  altering.  — Cited  in  Home  Insurance  &  B.  Oo. 

V.  Lewis,  48  Tex.  630,  as  to  reformation  of  insurance  contract  by 
altering  warranty  or  condition  precedent  to  exemption  of  liability. 

Cited  in  reference  note  in  14  Eng.  Rul.  Cas.  29. 

7  NeT.  200-203.    SAUNDERS  v.  STEWART. 

Deed  as  mortgage  —  Evidence  of  plaintiff.  —  Cited  in  Walls  t.  Endal» 
20  Fla.  99,  as  to  admissibility  of  evidence  by  plaintiff  that  absolute 
deed  was  intended  as  security  and  therefore  a  mortgage. 

7  Nev.  204-212.    WHEELER  v.  SCHAD. 

Covenants,  on  conveyance.  —  Cited  in  reference  notes  in  47  Am.  Dec 
576,  to  point  that  covenant  entered  into  six  days  after  the  conveyance 
was  made,  it  will  not  return;  82  Am.  St.  Rep.  665,  covenant  which  may 
run  with  the  land  must  have  relation  to  the  interest  or  estate  granted 
and  the  act  to  be  done  must  concern  the  interest  created  or  conveyed. 
82  Am.  St.  Rep.  665,  not  only  must  the  covenant  concern  the  land, 
but  there  must  also  be  a  privity  of  estate  between  the  contracting 
parties;  82  Am.  St.  Rep.  673,  where  the  owners  of  a  mill  site  and  water 
privilege  convey  a  portion  thereof,  and  six  days  afterward  such  owners 
and  grantees  enter  into  an  agreement  to  erect  and  keep  in  repair,  at 
their  joint  expense,  a  dam  and  flume  for  conducting  water  to  their 
respective  mills,  but  the  disconnected  matters  are  not  shown  to  form 
one  transaction,  the  contract  of  the  grantees  to  contribute  toward 
keeping  the  dam  and  flume  in  repair  is  not  a  covenant  running  with 
the  mill  site;  126  Am.  St.  Rep.  873,  to  bind  a  grantee,  there  must  be 
either  privity  of  estate  or  of  contract  between  the  parties — L  e.,  be- 
tween the  original  grantee  and  the  grantee  of  the  first  convenantec. 
67  LJELA.  403,  covenant  by  the  grantee  of  a  water  power  as  to  the 
repair  of  a  dam,  contained  in  a  separate  instrument  executed  after  the 
conveyance  of  such  water  power,  does  not  run  with  the  land  so  as  to 
charge  a  subsequent  grantee  of  such  covenantor,  where  the  conveyance 
of  the  water  power  and  the  agreement  for  repair  do  not  constitute 
one  transaction,  as  the  burden  of  a  covenant  cannot  be  imposed  upon 
land  so  as  to  run  with  it  where  there  is  no  privity  of  estate  between 
the  covenantor  and  the  covenantee  at  the  time  of  the  making  thereof. 
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7  He^.  213-221.    SOGERS  r.  COONST. 

Danuges  for  trespass  ^-PoaMMion  entitling  recovery.  — Cited  in 
Rivera  v.  Burbank,  13  Nev.  404,  and  Patchen  v.  Keeley,  19  Kev.  412, 
14  Pac.  351,  on  point  that  action  to  recover  damages  for  trespasa  to 
land,  a  rightful  possession  in  the  plaintiff  is  sufficient  to  enable  him 
to  maintain  his  action. 

Land  need  not  be  enclosed,  when.  —  Followed  in  Hamburg  Min.  Co. 
T.  Stephenson,  17  Nev.  469,  30  Pac.  1090,  on  point  that  where  land 
is  not  valuable  for  grazing  purposes,  claimed  by  a  mining  company  and 
used  mostly  for  the  water  rights  thereon,  it  need  not  be  actually 
inclosed. 

Cited  in  reference  note  in  7  L.R.A.(N.S.)  859,  to  point  that  fencing 
a  mining  claim  is  not  necessary  to  the  possession  thereof  if  its  boun- 
daries are  sufficiently  marked  in  some  other  way. 

Possession  as  evidence  of  title.  ^  Cited  in  Fitchett  v.  Henley,  104 
Pac.  (Nev.)  1063,  to  point  that  prior  possession  is  prima  facie  evidence 
of  title,  and,  in  absence  of  better,  deemed  equivalent  to  title;  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co.  11  Fed.  128,  6  Sawy.  503,  to 
point  that  mining  claim  in  actual  possession  of  claimant  is  valid  irre- 
spective of  mining  laws;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  591, 
in  discussing  question  as  to  what  acts  necessary  to  constitute  posses- 
sion of  land  upon  which  tailings  from  a  mine  are  being  deposited; 
Stanley  v.  Sierra  Nevada,  etc.,  Co.  118  Fed.  933;  and  Ritter  v.  Lynch, 
123  Fed.  932,  to  point  that  in  action  of  trover  for  conversion  of  tail- 
ings, it  was  only  necessary  for  plaintiff  to  prove  rightful  possession  in 
himself. 

Cited  in  reference  notes  in  76  Am.  Dec.  579,  to  point  that  only  acto 
usually  exercised  by  owners  of  mining  claims  are  required  to  evidence 
possession  thereof;  7  L.R.A.(N.S.)  772,  previous  to  the  Federal  mining 
laws,  the  acquisition  of  possessory  title  to  land  valuable  only  for 
metals  which  it  contained,  such  as  land  on  which  tailings  hud  been 
deposited,  which  was  not  claimed  for  any  other  purpose,  was  governed 
by  the  same  rules  ordinarily  controlling  possessory  titles  to  mining 
claims. 

7  Nev.  221-222.    EHRHASDT  ▼.  CURR7. 

Error  in  judgment-roll  —  Not  considered  when.  ^- Followed  In  Mc* 
Gausland  v.  Lamb,  7  Nev.  241,  on  point  that  where  no  error  appears 
upon  judgment-roll,  except  what  is  evidently  a  clerical  mistake  in  the 
rate  of  interest,  which  was  not  brought  to  the  attention  of  the  court 
below,  it  will  not  be  noticed  on  appeal. 

7  Nev.  223-238.    ESTATE  OF  STICKNOTH. 

Statute  —  Infringing  rights,  declared  void,  when.  —  Followed  In  State 
T.  Beck,  25  Nev.  83,  56  Pao.  1011,  on  point  that  the  courts  will  not 
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declare  a  statute  void,  as  infringing  vested  rights,  except  at  tlic 
instance  of  a  party  whose  rights  are  violated  or  impaired. 

Contract  — Validation  by  legislation.  —  Cited  in  Webber  v.  Howe,  36 
Mich.  156,  24  Am.  Rep.  590,  to  point  that  contract  invalid  at  time 
made  for  want  of  compliance  with  statutory  provision,  or  because  of 
statutory  prohibition,  may  be  validated  by  subsequent  legislation; 
Stanley  v.  Smith,  15  Ore.  510,  16  Pac.  177,  as  to  curative  statutes. 

Escheat  —  Waiver  by  sUte.  — Cited  in  Lowe  v.  Harris,  112  N.  C. 
488,  17  S.  E.  542,  22  L.R.A.  386,  to  point  that  where  a  testator  left 
no  heirs,  the  legislature  had  the  power  to  waive  the  right  of  the  state 
to  take  his  property  as  an  escheat  by  validating  a  will  in  favor  of 
his  devisees,  but  could  not  have  divested  the  title  of  his  heirs-at-law  if 
any  had  been  known. 

7  Nev.  238-241.    McCAUSLAND  ▼.  LAMB. 

Appeal  —  No  statement.  —  Followed  in  Williams  v.  Rice,  13  Nev.  235, 
on  point  that  an  appeal  from  the  judgment,  without  a  statement, 
brings  up  nothing  for  review  except  the  judgment-roll;  Sadler  v.  State, 
23  Nev.  142,  43  Pac.  916,  on  point  that  where  there  was  no  motion  for 
new  trial,  .nor  any  statement  on  appeal,  there  is  nothing  before  this 
court  except  the  judgment-roll;  Reinhart  v.  Company  D.  etc.,  23  Nev. 
372,  47  Pac.  979,  on  point  that  where  there  is  nothing  before  the 
court  but  the  pleadings  and  papers  constituting  the  judgment- roll,  and 
no  error  is  disclosed  therein,  the  judgment  will  be  ailirmed;  In  re 
Quinn's  Estate,  27  Nev.  174,  74  Pac.  6,  on  point  that  where  there  is 
no  statement  properly  authenticated,  only  errors  appearing  on  the  facie 
of  the  judgment-roll  can  be  considered  on  the  appeal. 

7  Nev.  241-245.    STATE  EX  REL.  SHARON  ▼.  TREADWAY. 

No  citation. 

7  Nev.  245^48.    GILLETTE  v.  SHARP. 
No  citation. 

7  Nev.  249-290.    VANSICKLE  ▼.  HAINES. 

Mandate  —  No  appeal  from  judgment.  —  Cited  In  Vansickle  ▼.  Haines, 

8  Nev.  164,  to  point  that  in  the  original  case  the  district  court  was 
directed  to  enter  a  decree  for  respondents,  and  holding  that  the  man- 
date having  been  strictly  complied  with,  an  appeal  would  not  be  enter- 
tained from  the  judgment. 

Public  lands  — Title. » Cited  in  Barnes  ▼.  Sabron,  10  Nev.  233.  to 
point  that  correctness  of  decision  in  the  principal  case  is  not  called 
in  question,  title  to  land  in  that  case  having  been  obtained  from  the 
government  prior  to  act  of  Congress  of  July  26,  1866;  followed  in 
Treadway  v.  Wilder,  12  Nev.  114,  holding  that  the  legal  title  to  land 
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is  in  the  government  until  the  issuance  of  the  patent,  although  the 
pre-emptor  after  proof  and  payment,  has  such  an  equity  that  the 
goverament  even  cannot  deprive  him  of  the  land;  Jones  v.  Adams,  19 
Nev.  86,  3  Am.  St.  Rep.  788,  6  Pac.  446,  to  point  that  Union  M.  &  M. 
Co.  V.  Ferris,  2  Sawy.  199,  indorsed  the  doctrine  of  principal  case, 
and  on  p.  88  principal  case  is  overruled  in  so  far  as  it  conflicts  with 
holding  of  the  court  in  latter  case  on  this  point;  State  v.  Central 
etc.,  R.  Co.  21  Nev.  254,  30  Pac.  687,  holding  that  as  the  sovereign 
proprietor,  congress  has  full  power  to  dispose  of  the  public  lands  upon 
^uch  terms  and  under  such  conditions  as  it  may  deem  proper. 

Appropriation  of  water  —  Riparian  proprietors.  —  Followed  in  Jones 
v.  Adams,  19  Nev.  82,  3  Am.  St.  Rep.  788,  6  Pac.  443,  holding  that  the 
common  law  does  not  deprive  all  of  the  right  to  use,  but  on  the  con- 
trary allows  all  riparian  proprietors  to  use  it  in  any  manner  not 
incompatible  with  the  rights  of  others;  when  it  is  said  that  a  pro]iric- 
tor  has  the  right  to  have  a  stream  continue  through  his  land,  it  in 
not  intended  to  be  said  that  he  has  the  right  to  all  the  water,  for  that 
would  render  the  stream,  which  belongs  to  all  the  proprietors,  of  no 
use  to  any;  what  is  meant  is,  that  no  one  can  absolutely  divert  the 
whole  stream,  but  must  use  it  in  such  manner  as  not  to  injure  tlioH(> 
below  him;  cited  in  Jones  t.  Adams,  19  Nev.  83,  84,  3  Am.  St.  Rep. 
788,  6  Pac.  444,  to  point  that  a  portion  of  the  water  of  a  stream  may 
be  used  for  the  purpose  of  irrigating  land,  is  well  established  as  one 
of  the  rights  of  the  proprietors  of  the  soil  along  or  through  which  it 
passes,  yet  a  proprietor  cannot,  under  color  of  that  right,  or  for  the 
actual  purpose  of  irrigating  his  own  land,  wholly  obstruct  or  divert  the 
watercourse,  or  take  such  unreasonable  quantity  of  water,  or  make 
such  unreasonable  use  of  it,  as  to  deprive  other  proprietors  of  the 
substantial  benefits  which  they  might  derive  from  it,  if  not  diverted 
or  used  unreasonably;  overruled  in  Jones  v.  Adams,  19  Nev.  85,  3  Am. 
8t.  Rep.  788,  6  Pac.  446,  construing  act  of  Congress  of  July  26,  1886 
<14  Stats,  at  L.  253;  U.  S.  Rev.  Stats.  §  2339),  and  holding  that  tho 
rights  which  were  held  under  the  local  customs,  laws,  and  decisions  of 
the  courts  prior  to  its  enactment;  that  the  act  did  not  introduce  any 
new  or  different  policy  upon  the  part  of  the  general  government,  and 
that  it  recognized,  sanctioned,  protected,  and  confirmed  the  system 
already  established  and  provided  for  its  continuance;  cited  in  Reno 
Smelting  M.  &  R.  Works  v.  Stevenson,  20  Nev.  275,  19  Am.  St.  Rep. 
364,  21  Pac.  319,  4  L.R.A.  62,  to  point  that  the  patentee  of  the  gov- 
ernment succeeded  to  all  its  rights,  and  among  these  the  right  to  have 
the  water  of  a  stream  theretofore  diverted  returned  to  its  natural 
channel;  that  in  the  principal  the  patent  of  the  government  had  been 
issued  prior  to  the  passage  of  the  Act  of  Congress  of  July  26,  1866; 
on  p.  276  as  overruled  in  Jones  v.  Adams,  19  Nev.  78,  6  Pac.  442,  8 
.\m.  St.  Rep.  788 ;  Reno  Smelting  M.  &  R.  Works  v.  Stevenson,  20  Nev. 
276,  19  Am.  St.  Rep.  364,  21  Pac.  819,  4  LJI.A.  62,  to  point  that  in  the 
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principAl  case  the  court  considered  the  laDgoage  of  the  statute  adopt- 
ing the  common  law  precluded  a  consideration  of  the  question  of  its 
applicability;  Hill  v.  Lenormand,  2  Ariz.  358,  16  Fac.  268,  to  point 
that  principal  case  is  out  of  harmony  as  to  construction  of  Federal 
by  Pacific  Coast  states  in  statutes  relative  to  riparian  rights  and  was 
expressly  overruled  in  later  cases;  Lus  v.  Haggin,  69  Cal.  308,  10  Pac 
702,  to  point  that  public  interest  should  receive  more  favorable  con- 
sideration than  that  of  individuals;  on  p.  340,  as  to  method  in  which 
right  of  property  in   watercourse  above  tide-water  can  be   withheld 
from  person  receiving  grant  of  public  land;  on  p.  344,  to  point  that 
party  appropriating  water  on  public  land  prior  to  date  of  defendant's 
patent  acquired  no  right  which  could  affect  the  grant;  on  p.  351,  to 
point  that  Coffin  v.  Left  Hand  Ditch  Co.,  6  Colo.  447,  so  far  as  not 
dependent  upon  the  statute  of  the  territory,  is  in  conflict  with  the 
principal  case;  distinguished  in  Jacobs  v.  Lorenz,  98  Cal.  336,  33  Pac 
121,  as  having  risen  before  the  passage  of  the  act  of  congress  of  1866 
and  for  that  reason  not  being  applicable;  cited  in  Union  Mill,  etc,  Co. 
V.  Ferris,  Fed.  Cas.  No.  14,371,  2  Sawy.  176,  as  to  right  of  patentee 
of  public  lands  to  waters  flowing  therein;  Ison  v.  Nelson  Min.  Co.  47 
Fed.  201,  as  to  riparian  rights  of  grantee  of  state;  Union  Mill,  etc,  Co. 
V.  Dangberg,  81  Fed.  92,  to  point  that  at  time  principal  case  was 
decided  riparian  rights  were  held  to  be  applicable  in  Nevada;  Ander- 
son V.  Bassman,  140  Fed.  21,  to  point  that  principal  case  held  the 
common-law  doctrine  of  riparian  rights  prevailed  in  Nevada;   Morris 
V.  Bean,  146  Fed.  433,  to  point  that  settlements  on  public  lands,  water 
of  stream  flowing  through  it  which  have  been  appropriated,  took  thetr 
riparian  rights  subject  to  such  appropriations;  distinguished  in  Thorp 
V.  Freed,  1  Mont.  662,  as  not  applicable  because  in  principal  case  the 
government  had  parted  with  title  to  the  soil;  cited  in  Thorp  v.  Freed, 
1   Mont.   673,   as  to  superior  right  of  owner  of  land   to   waters   in 
stream  flowing  through  it,  over  prior  appropriator  of  the  water;  Neva- 
da Ditch  Co.  y.  Bennett,  30  Ore.  104,  60  Am.  St.  Rep.  777,  45  Pac.  484, 
to  point  that  stream  of  water  is  part  of  parcel  of  land  through  which 
it  flows,  inseparately  annexed  to  soil  and  that  government  has  same 
property  and  right  in  stream  as  any  other  owner  of  land,  be  it  usufruc- 
tuary or  otherwise;  Carson  t.  Centner,  33  Ore.  519,  52  Pac.  508,  43 
LJLA.  133,  to  point  that  the  principal  case  held  that  the  rights  of 
the  defendant,  a  riparian  owner,  whose  patent  for  public  lands  from 
the  United  States  was  issued  without  reservation  of  any  water  rights, 
and  antedated  the  act  of  Congress  of  July  26, 1866,  was  superior  to  the 
claim  of  the  plain tiflT,  a  prior  appropriator  of  the  waters  of  a  natural 
stream  flowing  through  defendants'  land;  Parkersville  Drainage  Dist. 
▼.  Wattier,  48  Oreg.  340,  86  Pac.  778,  declaring  holding  in  princi()a] 
case  to  effect  that  rights  of  a  riparian  proprietor  succeeding  to  the 
United  States  by  patent  for  land  before  passage  of  act  of  congress, 
July  26,  1866,  defeated  claims  of  prior  appropriator  of  water  of  stream 
flowing  through  such  lands  expressly  overruled  in  Jones  v.  Adama^  19 
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K«r.  78,  •  Pae.  442,  8  Am.  St.  Rep.  788;  Isaacs  t.  Barber,  10  Wash. 
182p  46  Am.  St.  Kep.  772,  30  L.R.A.  679,  38  Pae.  871,  to  point  that 
the  principal  case  was  one  of  the  first  to  hold  that  where  a  grant  of 
pablic  land  took  effect  before  the  passage  of  the  act  of  Congress  of 
July  26,  1866,  the  rights  acquired  by  custom  of  locality  were  lost 
unless  resenred  by  terms  of  the  grant;  and  that  nearly  or  quite  all 
of  the  cases  maintain  this  doctrine  referred  to  and  founded  their  deci- 
sion largely  upon  the  authority  of  the  principal  case;  and  that  when 
the  principal  case  was  overruled  by  the  court  in  19  Not.  86;  20  Nev. 
276,  the  authority  of  all  the  cases  upon  that  side  of  the  question  was 
greatly  lessened;  Willey  v.  Decker,  11  Wyo.  616,  100  Am.  St.  Rep. 
939,  73  Pac.  215,  to  point  that  at  first  in  Nevada  the  court  held 
patentee  of  government  had  right  to  waters  of  stream  theretofore 
diverted  returned  to  its  natural  channel,  but  that  principal  case  was 
subsequently  overruled  by  later  cases. 

Cited  in  reference  notes  in  43  Am.  Dec  280,  to  point  that  where 
the  absolute  title  to  the  soil  upon  which  a  stream  of  water  runs  has 
passed  from  the  government,  before  any  right  to  the  water  by  prior 
appropriation  has  become  vested  in  any  other  person,  no  such  right 
can  be  acquired  afterwards,  but  the  owner  of  the  land  is  the  owner  of 
the  stream,  and  the  common  law  rule  applies;  63  Am.  Dec.  98,  as  to 
vested  rights;  90  Am.  Dec.  642,  mere  locator  on  unsurveyed  government 
or  public  lands,  with  nothing  but  possessory  rights,  has  no  riparian 
rights  in  a  stream  of  water  flowing  through  such  land;  97  Am.  Dec.  659. 
as  between  occupants  of  public  land  claiming  water  by  appropriation, 
he  has  the  best  right  who  is  first  in  time;  76  Am.  St.  Rep.  486,  while 
land  is  owned  by  the  federal  government  there  can  be  no  adverse  user  of 
a  stream  flowing  through  it  which  can  be  made  available  by  one  so  using 
it  to  support  a  title  by  prescription  against  a  grantee  of  the  government; 
such  adverse  holding,  to  ripen  into  a  prescriptive  title,  must  continue  for 
the  full  statutory  period  after  the  United  States  has  conveyed  its  title 
to  the  land;  10  L.R.A.  487,  in  California,  Nevada  and  other  Pacific  States 
and  Territories,  owing  to  the  peculiar  conditions  of  the  settlers  and 
miners  upon  the  public  lands,  the  right  to  running  water  upon  prior 
appropriation  exists  without  private  ownership  of  the  soil,  as  against 
all  persons  but  the  government  or  its  grantees;  22  L.R.A.  503,  adop- 
tion of  the  common  law  by  the  Territorial  Act  of  Nevada,  1861,  p.  1, 
being  ratified  by  the  state  constitution,  the  common  law,  so  far  as 
it  is  not  repugnant  to,  or  inconsistent  with  the  constitution  or  law  of 
the  United  States,  or  of  the  state,  must  be  enforced;  22  L.R.A.  506,  right 
of  a  riparian  owner  having  title  to  the  soil  under  the  water  of  a  stream 
must  be  determined  in  Nevada  by  the  common  law;  30  L.R.A.  671,  in 
Nevada  it  was  first  held  that  the  right  of  an  appropriator  is  subordinate 
to  that  of  a  subsequent  patentee  from  the  government  in  cases  where  the 
patent  was  issued  prior  to  the  act  of  1866;  80  L.R.A.  678,  if  a  person 
settled  after  the  appropriation  of  water  and  received  his  patent  prior 
to  the  act  of  1866,  there  is  no  final  authoritative  decision  upon  his 
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rights.  In  states  which  have  wholly  repudiated  the  doctrine  of  riparian 
rights  the  tendency  is  to  subordinate  him  to  the  appropriator,  while 
in  jurisdiction  where  the  doctrine  of  riparian  rights  obtains  the  ten- 
dency seems  equally  strong  in  his  favor,  the  first  case  upon  the  ques- 
tion arose  in  Nevada  and  the  patentee's  rights  were  held  to  be  supe- 
rior; 41  L.R.A.  737,  common  law  does  not  deprive  all  persons  of  the 
right  to  use,  but  allows  all  to  use,  the  water  in  any  manner  not  in- 
compatible with  the  rights  of  others.  When  it  is  said  that  a  riparian 
proprietor  has  a  right  to  have  a  stream  continue  through  his  land, 
it  is  not  intended  to  be  said  that  he  has  a  right  to  all  the  water,  for 
that  would  render  the  stream  which  belongs  to  all  the  proprietors 
of  no  use  to  any;  50  L.R.A.  738,  water  cannot  be  said  to  be  common 
property  and  subject  to  appropriation  to  the  first  person  who  may 
wish  to  use  it. 

Cited  in  reference  note  in  23  Eng.  Rul.  Cas.  738. 

» 

7  Nev.  291-293.    ELLIS  ▼.  WASHOE  COUNTY. 

Attorney  —  Bill  for  lobbying.  —  Cited  in  Colusa  County  v.  Welch, 
122  Cal.  432,  55  Pac.  245,  holding  that  a  bill  for  lobbying  is  invalid  as 
against    public   policy,   and   cannot    be   enforced. 

Employment  by  county  commissioners.  —  Cited  in  Reed  v.  Gorm- 

ley,  47  Wash.  357,  91  Pac.  1094,  to  point  that  board  of  county  com- 
missioners can  employ  an  attorney  other  than  district-attorney  to 
transact  business  of  county. 

7  Nev.  294-308.     LAKE  v.  VIRGINIA  &  T.  R.  CO. 

Franchise  —  For  toll-road,  power  of  legislature.  —  Cited  in  State  t. 
Lake,  8  Nev.  281,  to  point  that  the  legislature  had  the  power  to  grant 
the  franchise  for  the  toll-road  in  question ;  that  it  is  a  necessary  adjunct 
of  the  confessed  duty  of  the  legislatures  of  states  and  territories,  by 
themselves  or  others,  as  a  matter  of  necessity  to  the  public,  to  construct 
roads  and  highways. 

Cited  in  reference  notes  in  44  Am.  Dec.  562,  to  point  that  legislative 
f^rant  of  exclusive  privilege  of  maintaining  toll-bridge  is  impaired  by 
subsequent  grant  of  right  to  erect  railroad  bridge,  has  been  frequently 
repudiated;  58  L.R.A.  166,  grant  of  an  exclusive  bridge  franchise  at  the 
time  when  railroad  bridges  were  not  known  will  not  forbid  the  granting 
within  its  limits  of  a  right  to  erect  a  railroad  bridge  when  such 
bridge  becomes  necessary. 

Ambiguity  in,  constiuction.  —  Followed  in  State  ▼.  Dayton,  etc.. 

Toll -road  Co.  10  Nev.  162,  on  point  that  an  ambiguity  in  the  terms  of 
the  -grant  of  a  franchise  must  be  construed  against  the  grantees,  and 
in  favor  of  the  public. 

Cited  in  reference  note  in  12  Eng.  Rul.  Cas.  164« 
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7  HeT.  309-31^    PBSLBT  y.  FORMAN. 

No  citation. 

7  NeT.  312-323.    OVERMAN  SILVER  MIN.  CO.  ▼.  AMERICAN  MIN. 
CO. 

Appeal  —  Amendments,  certificate  of  clerk  aa  to.— -Cited  in  Borden 
▼.  Bender,  16  Nev.  50,  holding  that  a  certificate  of  the  clerk  to  the 
eflTect  that  no  amendments  to  the  statement  on  appeal  hsve  been  filed, 
is  such  an  authentication  as  is  required  by  §  197  of  the  Civil  Practice 
Act 

Corporations  —  Authority  of  agents.  —  Cited  in  reference  note  in  131 
Am.  St.  Rep.  321,  to  point  that  the  authority  in  particular  cases  of 
officers  and  agents  of  corporations  are  governed  by  the  same  rules  as 
those  governing  the  agents  of  natural  persons. 

Mining  claim  —  Boundaries.  —  Cited  in  reference  note  in  7  L.R.A. 
(N.S.)  857,  to  point  that  the  boundaries  of  a  mining  claim  are  fixed 
by  the  original  location,  consisting  of  recording  a  notice,  planting 
stakes,  etc.,  and  not  by  subsequent  recognition  of  different  boundaries. 

7  Nev.  324-328.    JAMES  v.  O00DEN0U6H. 

Appeal  —  Statement  on  motion  for  new  trial.  —  Cited  in  State  v. 
Sadler,  21  Nev.  19,  23  Pac.  801,  to  point  that  the  appellate  court  can- 
not review  the  facts  in  order  to  ascertain  whether  the  findings  are 
^•upported  by  the  evidence,  unless  there  has  been  a  regular  statement 
on  motion  for  a  new  trial;  followed  in  Sadler  v.  State,  23  Nev.  142,  43 
Pac.  916,  on  point  that  where  there  was  no  motion  for  new  trial,  nor 
any  statement  on  appeal,  there  is  nothing  before  this  court  except  the 
judgment- roll;  cited  in  State  v.  Langan,  105  Pac.  (Nev.)  570,  to  point 
that  in  actions  under  provisions  of  Civil  Practice  Act,  appellate  court 
cannot  review  evidence  to  determine  sufficiency  of  judgment  in  abscncn 
of  motion  and  statement  on  motion  for  new  trial. 

Appropriation  of  water,  Prior.  —  Cited  in  reference  note  in  10  L.R.A. 
487,  to  point  that  as  between  persons  who  claim  the  water  of  u 
stream  flowing  through  the  public  land,  merely  by  the  prior  appropria- 
tion of  the  water  itself  or  by  a  prior  location  upon  the  land,  he  han 
the  best  right  who  is  first  in  time. 

7  Nev.  32d-336.    STATE  v.   R0DERI6AS. 

Challenge  to  jurors.  —  Cited  in  State  v.  Pritchard,  15  Nev.  89,  in 
Iiolding  that  the  court  erred  in  disallowing  the  challenge  to  a  juror: 
on  p.  94,  in  dis.  op.  of  Haw  ley,  J.,  to  the  effect  that  the  court  did 
not  err  in  compelling  plaintifi  to  accept  or  challenge  peremptorily  each 
juror,  as  it  was  found  there  was  no  ground  to  challenge  him  for  cause, 
and  on  p.  96,  that  if  the  rule  as  stated  in  the  principal  case  as  io 
waiver  of  right  is  correct;  State  ▼.  CoUyer,  17  Nev.  279,  30  Pac.  892. 
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to  point  that  a  party  oaght  not  to  be  permitted,  after  taking  hia 
chances  of  a  trial,  to  take  advantage  of  any  irregularity  in  the  selec- 
tion of  a  grand  jury,  of  which  he  had  knowledge  before  his  plea  of  not 
guilty  waa  entered.  By  pleading  to  the  indictment  it  will  be  con- 
sidered that  he  consented  to  the  irregularity,  and  thereby  waived  his 
right  to  make  any  objection  to  the  method  of  selecting  or  impaneling 
the  jury. 

Indictment  —  I>efective  description  of  grand  jury  in.  —  Cited  in 
State  ▼.  Buralli,  27  Nev.  46,  71  Pac.  633,  holding  that  a  defective 
description  of  the  grand  jury  in  the  body  of  the  indictment  may  be 
cured  by  the  title  and  preamble. 

—Waiver  of  objection  statute  defunct— Cited  in  dis.  op.  of 
Shannon,  C.  J.,  in  People  v.  Wintermute,  1  Dak.  82,  46  N.  W.  702,  to 
point  that  defendant  by  pleading  ''not  guilty"  and  demanding  to  be  tried 
"by  the  county"  on  the  merits  was  precluded  from  taking  objection  that 
statute  was  not  in  force. 

Appeal  —  Affidavits  to  show  irregularities.  —  Cited  in  Smith  ▼.  Wells 
Estate  Co.  29  Nev.  416,  91  Pac.  316,  to  point  that  supreme  court  will 
not  receive  affidavits  to  show  irregularities  or  proceedings  not  re^- 
larly  certified  to  it. 

7  Nev.  336-342.    CONLET  ▼.  CHEDIC 

Taxation  —  Situs  of  personal  property  for. — Cited  in  Barnes  v. 
Woodbury,  17  Nev.  387,  30  Pac.  1069,  holding  that  cattle  within  the 
county  was,  in  the  eye  of  the  law,  situated  there  for  purpose  of  taxa- 
tion, without  regard  to  the  residence  of  the  owner;  in  dis.  op.  of  Leon- 
ard, J.,  on  p.  393,  to  point  that  to  constitute  property  for  purpose 
of  taxation,  in  any  particular  county,  it  must  be  in  such  a  situation 
as  to  make  it  a  part  of  the  wealth  of  the  county;  remarking  that 
there  can  be  no  doubt  about  the  correctness  of  the  decision  in  the 
principal  case;  Robinson  v.  Longley,  18  Nev.  73,  1  Pac.  378,  holding 
that  a  traveling  circus  and  menagerie,  owned  by  a  nonresident,  and 
brought  into  this  state,  to  be  exhibited  at  various  places,  and  then 
taken  into  and  through  other  states  for  the  same  purpose,  is  not 
subject  to  taxation  in  this  state;  Nelson  Lumber  Co.  v.  Town  of 
Loraine,  22  Fed.  57,  as  to  the  situs  of  cattle  for  purposes  of  taxation; 
Standard  Oil  Co.  v.  Bachelor,  89  Ind.  4,  to  point  that  chattels  having  an 
actual  permanent  situs  in  a  state  different  from  domicil  of  the  owner 
may  be  taxed  at  their  situs;  Connecticut  River  Lumber  Co.  v.  Colum* 
bia,  62  N.  H.  287,  to  point  that  chattels  having  a  tangible  existence 
are  taxable  in  the  state  where  they  are  situated,  but  that  chattels 
which  are  in  transit  from  one  state  to  another  seeking  a  market  are 
not  considered  as  having  a  situs  in  every  state  through  which  they 
pass  so  as  to  be  subject  to  taxation;  Prairie  Cattle  Co.  v.  Williamson, 
6  OVla.  4^2,  49  Pac.  939,  holding  that  while  personal  property  has  no 
situs  except  that  of  the  domicil  of  the  owner,  yet  this  doctrine  yields 
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wherever  it  applies  to  the  taxation  of  personal  property;  Holcomb  y. 
Keilher,  5  &  Dak.  446,  59  N.  W.  229,  cited  in  determining  situs  for 
purposes  of  taxation  for  herding  of  cattle  and  horses  used  in  herding 


Cited  in  reference  note  in  66  Am.  Dec  636,  to  point  that  personal 
property  in  the  course  of  transportation  from  one  taxing  district  to 
another  is  not  taxed  in  the  districts  through  which  it  passes. 

Appeal  — Statement  on  motion  for  new  triaL  — Cited  in  SUte  v.  Sad- 
ler, 21  Not.  19,  23  Pac.  801;  and  SUte  t.  Langan,  105  Pac.  (Nev.) 
570,  to  point  that  in  actions  under  provisions  of  Civil  Practice  Act, 
appellate  court  cannot  review  evidence  to  determine  sufficiency  of  judg- 
ment in  absence  of  motion  and  statement  on  motion  for  new  trial. 

Change  ol  venue.  — Cited  in  reference  note  in  74  Am.  Dec.  244,  to 
point  that  the  mere  fact  that  the  county  in  which  the  suit  is  brought 
is  a  party  plaintiff,  does  not  of  itself  prove  that  a  fair  and  impartial 
trial  cannot  be  had  therein. 

7  Nev.  342-362;  8  Am.  Se^  713.  STATE  EX  SEL.  8T0UTMETER  v. 
DUFFY. 

Special  laws  —  Legislative  prerogative^  court  review.  —  Cited  in  Evans 
V.  Job,  3  Nev.  333,  holding  that  it  is  first  for  the  legislature,  but  finally 
for  the  courts,  to  determine  whether  or  not  a  general  law  could  be  made 
applicable;  Ex  parte  Spinney,  10  Nev.  330,  to  point  that  the  power  of 
the  court  to  hold  a  law  to  be  in  conflict  with  section  21  of  art.  IV.  of 
our  constitution  because  it  limits  the  exercise  of  a  calling  or  profession 
to  a  class  of  citizens  only  distinguished  from  others  by  a  rule  which 
appears  to  them  to  be  founded  upon  a  purely  arbitrary  distinction, — 
was  not  the  opinion  of  the  court  in  the  principal  case;  not  concurred 
in  by  any  of  the  associate  justices,  and  one  expressly  dissented  from  the 
views  expressed;  State  v.  California  Min.  Co.  16  Nev.  249,  to  point 
that  a  law  which  applies  only  to  an  individual  or  to  a  number  of 
individuals  selected  out  of  the  class  to  which  they  belong,  is  a  special 
and  not  a  general  law. 

Cited  in  reference  note  in  24  Am.  Dec.  541,  to  point  that  those  who 
make  the  laws  "are  to  govern  by  promulgation,  established  laws,  not 
to  be  varied  in  particular  cases,  but  to  have  one  rule  for  rich  and 
poor,  for  the  favorite  at  court  and  the  countryman  at  plough." 

Equality  of  rights.  —  Cited  in  Bertonneau  v.  Board  of  Directors,  Fed. 
Gas.  No.  1,361,  3  Woods,  177,  to  point  that  equality  of  rights  does  not 
necessarily  imply  identity  or  rights;  State  v.  White,  82  Ind.  286,  42 
Am.  Dec  496,  to  point  that  right  to  admission  to  university  cannot 
be  enforced  where  there  is  not  sufficient  room  in  the  university  and 
may  be  postponed  until  applicant  has  made  proficiency  in  preliminary 
studies;  but  that  it  is  a  right  which  the  trustees  cannot  materiallj 
abridge  and  cannot  rightfully  deny. 
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Separation  of  races  in  achools,  etc.  —  Cited  in  ^x  parte  Plessy,  45 
La.  Ann.  85,  18  L.R.A.  642,  11  So.  950,  to  point  that  statutes  or  regu- 
lations enforcing  the  separation  of  the  races  in  public  conveyances  or  in 
public  schools,  so  long,  at  least,  as  the  facilities  or  accommodations  pro- 
vided are  substantially  equal,  do  not  abridge  any  privilege  or  immunity 
of  citizens,  or  otherwise  contravene  the  fourteenth  amendment;  Puilt  v. 
Ck>mmissioners,  94  N.  C.  719,  55  Am.  Rep.  638,  to  point  that  equality  in 
right  in  respect  to  school  privileges  does  not  involve  the  necessity  of 
educating  white  and  colored  persons  in  the  same  school  and  that  any 
classification  which  preserves  substantially  equal  school  advantage  is 
not  repugnant  to  the  constitution;  People  v.  Gallagher,  93  N.  Y.  454, 
11  Abb.  N.  C.  189,  45  Am.  Rep.  232,  in  holding  constitutional,  act  1864, 
ch.  555,  title  X,  §  1,  authorizing  establishment  of  separate  schools  in 
cities  and  villages  for  colored  children;  Board  of  Education  v.  Board  of 
ComVs  14  Okla.  332,  78  Pac.  458,  to  point  that  separate  schools  for 
colored  children  is  mandatory  under  Stats.  1901,  p.  205,  and  that 
statute  is  constitutional;  State  v.  Duggan,  15  R.  I.  409,  6  Atl.  788,  to 
point  that  statute  was  unconstitutional  which  provided  for  excluding 
negroes  from  public  schools  in  that  it  was  violative  of  the  XlVtii 
amendment  of  the  constitution  of  the  United  States;  Hall  v.  De  Cuir^ 
95  U.  S.  505,  24  L.  ed.  554,  to  point  that  trustees  of  public  schools  may 
classify  children  according  to  age,  sex,  race  or  any  other  reasonable 
existent  condition;  Martin  v.  Board  of  Education,  42  W.  Va.  516,  26 
S.  E.  349,  in  holding  that  §  8  of  article  XII  of  the  constitution  wliich 
provides  that  white  and  colored  persons  shall  not  be  taught  in  the  same 
school  is  not  repugnant  to  §  1  of  the  XlVth  amendment  of  the  consti- 
tution of  the  United  States. 

Cited  in  reference  notes  in  65  Am.  St.  Rep.  336,  to  point  that  a  stat- 
ute which  attempts  to  peremptorily  exclude  negro  children  from  the 
public  schools  is  unconstitutional  and  void;  89  Am.  Dec.  737,  school 
trustees  may  be  compelled  by  mandamus  to  admit  colored  pupils  into 
the  public  schools,  where  separate  schools  are  not  provided  for  them; 
98  Am.  St.  Rep.  878,  where  negro  children  of  school  age  are  excluded 
from  the  privilege  of  attending  school,  mandamus  is  the  proper  remedy 
to  compel  their  admission;  14  L.R.A.  581,  exclusion  of  negroes  from 
public  schools  is  a  violation  of  their  rights  to  equal  privileges  and  im- 
munities. 

Mandamus.  —  Cited  in  reference  note  in  58  L.R.A.  853,  to  point  that 
mandamus  issues  out  of  the  supreme  court  in  exercise  of  its  original 
jurisdiction. 

7  Key.  363-367.    HOSIER  v.  CALDWELL. 

Percolating  waters  — Right  to.  — ated  in  Strait  t.  Brown,  16  Nev. 
323,  40  Am.  Rep.  497,  holding  that  percolating  water  existing  in  the 
earth  is  not  governed  by  the  sam^.  laws  that  have  been  established 
for  running  streams;  no  distinction  exists  in  the  law  between  water 
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running  under  the  surface  in  defined  channels  and  those  running  in 
distinct  channels  upon  the  surface.  The  distinction  is,  made  between 
all  waters  running  in  distinct  channels,  whether  upon  the  sur- 
face or  subterranean  and  those  oozing  or  percolating  through  the  soil 
in  varying  quantites  and  uncertain  directions;  Willow  Creek  Lev.  Co. 
V.  Michaelson,  21  Utah,  257,  81  Am.  St.  Rep.  687,  61  L.R.A.  283,  60 
Pac  945,  to  point  that  the  owner  of  the  soil  is  entitled  to  the  water 
percolating  through  it,  and  such  water  is  not  subject  to  appropriation 
and  that  the  ordinary  rules  of  law  applying  to  the  appropriation  of 
surface  streams  do  not  apply  to  percolating  water  and  subterranean 
streams,  with  undefined  and  unknown  courses  and  banks;  Herriman 
Lev.  Co.  V.  Keel,  25  Utah,  114,  69  Pac.  726,  in  discussing  right  in  per- 
colating waters;  Case  v.  Hoffman,  100  Wis.  327,  72  N.  W.  393  [44 
L.R.A.  728],  to  point  that  percolating  water  is  deemed  to  be  a  part 
of  the  soil  itself  and  to  same  extent  subject  to  whatever  disposition 
the  owner  of  the  land  may  choose  to  make. 

Cited  in  reference  note  in  64  Am.  Dec.  728,  to  point  that  percolat- 
ing waters  belong  to  the  realty  where  found;  67  Am.  St.  Rep.  669, 
defining  word  "percolate." 

^Well,  right  to  dig,  to  injury.  —  Cited  in  Southern  Pass.  R.  Co. 

T.  Dufour,  93  Cal.  620,  30  Pac.  784,  19  L.R.A.  96,  holding  tha^  where  a 
person  by  digging  on  his  own  premises  can  divert  the  water  percolat- 
ing through  the  soil  and  forming  a  spring  on  adjoining  premises  from 
which  others  obtain  a  water  supply  and  from  which  a  natural  stream 
of  water  had  flowed,  is  within  his  own  rights  and  not  liable  for  any 
consequence  flowing  from  his  act;  People's  Gas  Co.  v.  Tyner,  131  Ind. 
280,  31  Am.  St.  Rep.  433,  16  LJI.A.  445,  31  N.  E.  60,  to  point  that  the 
owner  of  a  particular  tract  of  land  may  sink  a  well  and  appropriate 
to  his  own  use  all  the  percolating  water  found  therein,  though  it  may 
entirely  destroy  the  well  on  his  neighbor's  land;  Crescent  Min.  Co.  v. 
Silver  King,  etc.,  Co.  17  Utah,  451,  70  Am.  St.  Rep.  810,  54  Pac.  246, 
to  point  that  proprietor  is  the  owner  of  waters  percolating  in  the 
soil  and  may  rightfully  dig  well  on  his  own  land  though  he  thereby  de- 
storys  the  subterranean,  undivided  percolating  waters  of  his  neighbor's 
spring. 

Cited  in  reference  note  in  9  Am.  Rep.  285,  to  point  that  the  doctrine 
of  the  English  law:  "If  a  man  digs  a  well  in  his  own  field  and  there- 
by drains  his  neighbor's  he  may  do  so  unless  he  does  it  maliciously,'* 
has  been  followed  by  the  current  authorities  in  England  and  America; 
99  Am.  St.  Rep.  68,  use  of  one's  land  otherwise  lawful  is  not  made  un- 
lawful by  the  fact  that  it  prevents  water  from  percolating  to  the 
lands  of  another  or  hastens  or  increases  its  departure  therefrom;  19 
L.R.A.  92,  a  person  may  lawfully  dig  a  well  on  his  own  ground  al- 
thousrh  he  thereby  destroys  the  subterranean  undefined  source  of  his 
neighbor's  spring;  80  L.R.A.  187,  the  mere  fact  that  water  from  a 
spring  has  been  appropriated  by  the  one  in  possession  of  the  land  will 
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not  preyent  the  digging  of  the  well  on  adjoining  land,  although  the  effect 
is  to  cut  off  the  water  from  the  spring  so  that  it  ceases  to  flow. 

Natural  stream  —  Xnnnel.  —  Cited  in  Cardelli  y.  Constock  Tunnel  Go. 
26  Nev.  296,  67  Pac  953,  holding  that  where  all  the  waters  flowing 
through  a  tunnel  are  derived  from  drainage  of  a  mine  and  of  the  coun- 
try between  the  mine  and  the  mouth  of  the  tunnel,  and  from  pumping 
into  the  tunnel  from  lower  levels,  and  the  water  which  has  been  used 
in  the  mine  for  electrical  purposes,  such  tunnel  is  not  a  natural  stream, 
and  its  waters  are  not  subject  to  appropriation;  Dead  wood  Cent.  R.  Co. 
V.  Barker,  14  S.  Dak.  576,  86  N.  W.  624,  to  point  that  party  cannot 
maintain  action  to  prevent  plaintiff  from  using  water  while  permitting 
it  to  pass  from  tunnel  on  to  his  land;  Crescent  Min.  Co.  v.  Silver  King 
etc.,  Co.  17  Utah,  455,  70  Am.  St.  Rep.  810,  54  Pac  247,  in  determining 
rights  of  parties  to  water  flowing  from  tunnel. 

''Spite  fence."  —  Cited  in  Letts  v.  Kessler,  64  Ohio  St.  84,  40  L.RJL 
185,  42  N.  £.  767,  holding  that  the  owner  of  a  lot  has  the  legal  right 
to  erect  and  maintain  a  ''spite  fence"  shutting  off  light  and  air  from  the 
windows  and  extending  to  the  roof  of  the  house  on  an  adjoining  lot, 
although  such  fence  is  so  erected  for  no  useful  or  ornamental  pur- 
pose, and  that  not  even  law  or  equity  coul<^  compel  its  removaL 

7  Ney.  368-374.    DOUGHERTY  y.  WELLS,  FARGO  &  CO. 

Certiorari  —  Extent  of  inquixy.  —  Followed  In  Re  Wixom,  12  Nev. 
222,  on  point  that  in  the  appellate  court  the  review  upon  certiorari 
extends  only  to  the  question  whether  the  inferior  tribunal  has  kept 
within  its  jurisdiction,  and  that  mere  errors  not  involving  any  excess 
of  authority  will  not  be  inquired  into. 

Acts  of  Agent  — Liability  of  pxincipaL — Cited  in  Bank  of  Palo  Alto 
v.  Pacific  PosUl  Tel.  Cable  Co.  103  Fed.  846,  in  discussing  liability  of 
principal  for  act  of  agent;  cited  arguendo  in  Pacific  Postal  TeL  &  Cable 
Co.  V.  Bank  of  Palo  Alto,  109  Fed.  377,  48  C.  C.  A.  413,  54  L.R.A.  716, 
to  point  that  a  crime  was  committed  by  an  agent,  for  which  the  com- 
pany was  held  responsible,  where  the  agent  of  an  express  company  had 
received  from  the  plaintiff  an  old  certificate  of  deposit  for  $1,000,  with 
the  request  that  it  should  be  forwarded  to  San  Francisco,  and  there 
exchanged  for  a  new  certificate  of  deposit  from  the  office  of  the  com- 
pany in  San  Francisco,  and  instead  of  complying  with  these  instmo- 
tions,  the  agent  collected  the  money  on  the  old  certificate  and  appro- 
priated it  to  his  own  use;  cited  in  New  York,  ete.»  Ins.  Co.  y.  McGowaa, 
18  Kan.  320,  to  point  that  where  agent  does  act  which  is  apparently 
within  scope  of  authority  though  not  so  in  fact,  principal  is  liable. 

Cited  in  reference  note  in  27  L.R.A.  176,  to  point  that  where  a  cer- 
tificate of  deposit  was  given  to  an  express  agent  to  be  forwarded  for 
renewal,  and  he  collected  the  amount  and  failed  to  return  it,  the  ex- 
press company  was  held  liable  on  the  ground  that  the  agent  waa  am- 
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ployed  in  this  character  of  business  and  so  ''was  held  out  as  a  person 
authorized  and  fully  trusted  therein." 

7  NeT.  374-377.    STATE  y.  KENNEDY. 

Self -defense.— Cited  in  People  v.  Macard,  73  Mich.  22,  40  N.  W.  787, 
to  point  that  party  suddenly  assaulted  with  a  deadly  weapon  upon  pub> 
lie  highway  or  upon  his  premises  need  not  retreat  before  usin^  weapon; 
Fenland  ▼.  State,  19  Tex.  App.  379,  as  to  doctrine  of  self-defense. 

Cited  in  reference  notes  in  45  L.RA.  707,  to  point  that  the  right  of 
self-defense  ean  never  arise  at  any  stage  of  a  difficulty  when  one  is  de- 
fending himself  against  dangers  of  any  kind  that  he  may  have  unlaw- 
fully provoked;  2  LJELA.(N.S.)  58,  in  a  prosecution  for  homicide  the 
jury  cannot  be  confined,  on  an  issue  of  self-defense,  to  the  one  question 
whether  the  accused  had  retreated  as  far  as  he  safely  could  before 
killing  the  deceased;  and  an  instruction  to  find  him  guilty  of  murder 
or  manslaughter  if  he  did  not  retreat  to  the  wall  before  killing,  is  ob- 
jectionable as  assuming  the  existenc  of  proof  of  all  the  other  material 
and  essential  facts;  2  L.R.A.(N.S.)  64,  person  assaulted  by  another 
who  had  threatened  to  kill  him  is  not  bound  to  run  and  thus  escape 
the  asaualt,  where  the  danger  is  left  still  impending  and  perhaps  in- 
creased by  the  act  of  running;  2  L.R.A.(N.S.)  67,  where  one  person  had 
threatened  to  kill  another  the  first  time  he  saw  him,  the  threat  be- 
ing known  to  the  latter,  and  when  they  next  met  he  rushed  at  him 
with  a  hostile  demonstration,  the  latter  would  not  be  compelled  to  re- 
treat, but,  if  the  demonstration  was  such  as  to  justify  the  belief  that 
he  intended  to  carry  out  his  threat,  would  be  justified  in  killing  him 
without  retreating. 

7  Nev.  377-385.    STATE  v.  HARKIN. 

Remarks  of  court  —  Prejudicial  error.  — Cited  in  State  r.  Tickel,  13 
Ner.  611,  holding  that  where  during  the  trial  the  court  asked  a  wit- 
ness: "Dont  you  ever  make  mistakes  in  taking  down  testimony  in  a 
justice's  court f*  and  after  the  reply:  "It  may  be  possible,  your  honor, 
but  we  try  not  to,"  made  the  remark  in  the  presence  of  the  jury: 
''Well,  if  you  don't  you  are  the  first  justice  of  the  peace  I  ever  heard 
of  who  does  not  make  mistakes  occasionally,"  the  remarks  were  in  sub- 
stance and  effect  an  instruction  to  the  jury  upon  questions  of  fact,  and 
were  in  violation  of  the  defendant's  constitutional  rights;  and  on  p. 
212,  holding  that  whether  counsel  or  witness  was  addressed  and  not  the 
jury,  is  a  matter  of  no  consequence;  State  v.  Warren,  18  Nev.  466,  6 
Pac.  138,  in  holding  that  it  is  error  for  the  judge,  in  refusing  to  give 
certain  instructions  concerning  the  laws  of  self-defense,  to  remark  to 
counsel,  in  the  presence  of  the  jury,  that  he  did  not  give  the  instruc- 
tions for  the  reason  that  he  does  not  "remember  of  any  testimony 
Ipven  in  this  case  tending  to  show  that  the  deceased  ever  made  an  as- 
sault upon  the  defendant,  or  that  there  was  any  attempted  assault 
15 
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*  made  by  deceased  at  the  time  of  the  killing;  but  the  jurors  are  the 
exclusive  judges  of  the  facts  in  the  case"  (Uawley,  C.  J.,  dissenting) ; 
Bishop  y.  State,  73  Ark.  674,  84  S.  W.  709,  in  holding  it  reversible  error 
for  court  to  say  to  jury  where  they  are  not  able  to  agree  and  come 
into  court  for  further  instructions,  that  if  they  agree  upon  defendant's 
guilt  and  are  not  able  to  agree  upon  the  punishment,  they  can  leave 
that  to  be  fixed  by  the  judge;  tiamer  v.  State,  28  Fla.  146,  29  Am.  St. 
Rep.  232,  9  So.  843,  in  holding  remarks  by  trial  judge  as  to  credibility 
of  witness  or  weight  of  evidence  relative  to  issues,  however  inadver- 
tently made,  are  improper  and  an  infrigement  to  the  province  of  the 
jury  and  where  duly  excepted  to  are  proper  grounds  of  reversal;  State 
V.  Fhilpot,  97  Iowa,  371,  66  N.  W.  732,  holding  remarks  of  court  erro- 
neous and  prejudicial  to  defendant;  Neill  v.  Rogers  Bros.  Produce  Co. 
38  W.  Va.  231,  18  S.  E.  664,  to  point  that  an  inadvertent  remark  of 
the  court  expressing  opinion  upon  weight  of  evidence  on  matter  of 
fact  in  issue  is  equally  error  as  though  contained  in  charge;  State  v. 
Kerns,  47  W.  Va.  269,  34  S.  E.  735,  to  point  that  remarks  which  have 
tendency  to  intimate  bias  of  court  on  the  chaiacter  or  weight  of  testi- 
mony or  error  prejudicial  and  that  such  error  cannot  be  avoided  by 
looking  at  counsel  instead  of  jury  when  delivering  them. 

Cited  in  reference  note  in  14  Am.  St.  Rep.  39,  to  point  that  there  is 
no  doubt  that  a  judge  must  not,  at  any  stage  of  the  trial,  in  the  pres- 
ence of  the  jury,  employ  any  language  from  which  they  may  under- 
stand what  conclusion  he  has  reached  upon  controverted  questions  of 
fact. 

Instruction  —  Assuming  facts  in  dispute.  —  Followed  in  State  v.  Bur- 
alii,  27  Nev.  56,  71  Pac.  536,  on  point  that  an  instruction  which  assumes 
facts  in  dispute,  or  that  are  not  admitted,  is  erroneous;  this  does  not 
interfere  with  the  right  of  the  court  during  the  trial  to  state  the  testi- 
mony or  what  the  witness  said,  without  assuming  whether  it  is  true; 
leaving  the  jury  to  draw  its  own  inference  as  to  what  it  establishes; 
cited  in  State  v.  Greene,  33  Utah,  501,  94  Pac.  989,  to  point  that  there  is 
no  rule  of  law  permitting  trial  judge  to  express  opinion  in  presence  of 
jury  as  to  weight  cf  evidence  on  controverted  question  of  fact. 

7  Ney.  3C5-391.    FERGUSON  v.  RUTHERFORD. 

Cross-examination.  —  Followed  in  Buckley  v.  Buckley,  12  Nev.  441, 
holding  that  cross-examination  ought  to  be  allowed  a  free  range  with- 
in the  subject-matter  of  the  evidence  in  chief,  but  if  it  ranges  outside 
of  that  there  is  error,  and  objection  should  be  sustained;  cited  in  Rush 
T.  French,  1  Ariz.  137,  25  Pac.  827,  to  point  that  fact  that  circum- 
stances called  forth  by  legitimate  cross-examination  happened  to  sus- 
tain cross  action  or  counterclaim  is  no  reason  why  they  should  be  ex- 
cluded; Rush  ▼.  French,  1  Ariz.  138,  25  Pac.  828,  in  discussing  rule  as 
to  test  by  which  to  determine  whether  cross-examination  can  be  per- 
mitted; Blake  t.  Powell,  26  Kan.  327,  to  point  that  where  witness  haa 
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testified  to  the  execution  of  a  note,  it  is  proper  to  cross-examine  him 
as  to  all  the  circumstances  connected  with  and  among  other  things 
as  to  consideration  of  note. 

7  He¥.  392-398.    STATS  ez  ret.  MASON  v.  BOARD  ETC.,  OF  OSMS- 
BY  COUNXY. 

Certiorari  —  Cited  in  Hetzel  ▼.  Board  of  CommisBioners,  8  Nev.  362, 
to  point  that  upon  certiorari,  if  it  is  found  that  the  board  of  county 
commissioners  have  regularly  pursued  its  authority  and  acted  with- 
in its  jurisdiction,  it  follows  that  there  was  no  error  in  its  action. 

Extent  of  inquiry.  —  Followed  in  Phillips  v.  Welch,  12  Nev.  169; 

Kapp  V.  District  Court,  103  Pac.  (Nev.)  236;  and  State  v.  Second  Ju- 
dicial Dist.  Court,  105  Pac.  (Nev.)  1024,  on  point  that  upon  writ  of 
certiorari,  the  inquiry  will  not  be  extended  further  than  to  determine 
jurisdiction  of  inferior  tribunal  in  making  order  complained  of,  or  has 
regularly  pursued  its  authority. 

Special  Uws.^  Cited  in  State  v.  California  Min.  Co.  15  Nev.  252, 
holding  that  a  law  which  applies  only  to  an  individual  or  to  a  number 
of  individuals  selected  out  of  the  class  to  which  they  belong,  is  a 
special  law;  and  that  §  3  of  the  "act  to  discontinue  litigation  touching 
inequitable  claims  for  taxes  and  penalties''  (Stat.  1879,  143),  is  in- 
valid under  art.  IV.  of  the  constitution  (Hawley,  J.,  dissenting);  the 
court  remarking  that  the  decision  in  the  principal  case  sanctions  noth- 
ing except  the  power  conferred  on  county  commissioners  to  equalize 
taxes.  This  being  a  judicial  power,  and  its  exercise  not  subject  to  re- 
view, except  when  there  has  been  an  excess  of  jurisdiction,  it  is  cer- 
tainly capable  of  being  abused;  but  it  has  never  been  pretended  that 
the  county  commissioners  have  a  lawful  right  to  raise  one  man's  as- 
sessment and  lower  another's  under  the  same  circumstances,  or  to 
discharge  the  assessment  of  A.  and  to  refuse  to  discharge  the  assess- 
ment of  B.  on  identical  facts. 

7  Ner.  399-407.   MORRIS  t.  McCOY. 

Penalty  —  Recovery  on.  —  Cited  in  North,  etc.,  Stock  Co.  v.  OTTara, 
73  Dl.  App.  710,  to  point  that  under  penalty  no  other  sum  csn  l)e  re- 
covered than  that  which  will  oomnensate  plaintiff  for  actual  loss;  Rad 
loff  V.  Haase.  96  111.  App.  77,  to  point  that  parties  may  agree  upon  sum 
as  compensation  for  breach  of  contract  where  it  does  not  manifestly  ex- 
ceed amount  of  injury  suffered. 

Cited  in  reference  notes  in  30  Am.  Rep.  35;  and  108  Am.  Rt.  Rep.  59, 
to  point  that  where  the  parties  to  a  contract  stipulate  for  the  payment 
of  large  sum  on  default  in  the  payment  of  a  smaller  sum,  the  stipula- 
tion is  for  a  penalty  and  not  for  liquidated  damages;  30  Am.  Rep.  35, 
where  one  contracts  with  another  to  pay  certain  debts  of  small  amount 
owing  by  the  latter  and  in  case  of  failure  to  pay  a  specified  sum  as 
fixed,  settled,  and  liquidated  damages,  the  sum  so  named  is  to  be  con- 
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sidered  a  penalty  and  not  liquidated  damages,  and  in  a  suit  on  the 
covenant  the  recovery  should  be  limited  to  the  actual  damages  with 
legal  interest;  108  Am.  St.  Rep.  67,  where  contract  specifying  one  fixed 
sum  as  measiire  of  damages  for  breach  thereof,  contains  several  stip- 
ulations some  of  which  are  of  such  a  character,  damages  of  breach  are 
readily  ascertainable  while  others  are  not,  the  provision  for  damages 
will  generally  be  considered  a  penalty  rather  than  liquidated  damages, 
especially  when  the  different  stipulations  are  widely  varying  in  import- 
ance, a  breach  of  certain  ones  involving  a  trifling  loss  as  compared 
with  a  breach  of  others;  10  UXJl  827,  where  the  instrument  contains 
covenants  for  the  performance  of  several  things,  particularly  if  of 
various  degrees  of  importance,  and  a  large  sum  is  stated,  at  the  end, 
to  be  paid  on  a  breach  of  performance,  it  is  a  penalty  though  it  may 
be  different  in  some  cases  where  a  sum  is  fixed  as  damages  for  the  per- 
formance or  omission  of  a  special  act. 

Liquidated  damages  and  not  penalty.  —  Cited  in  Berrinkott  v.  Trap- 
hagen,  39  Wis.  227,  to  point  that  where  contract  is  for  doing  particular 
act  or  acts  not  measurable  by  any  exact  pecuniary  standard,  agreement 
upon  the  stipulated  sum  as  damages  for  violation  of  covenants,  is  to 
be  deemed  liquidated  damages  and  not  penalty. 

7  Nev.  408-418.    STATE  v.  JONES. 

Separation  of  jury.  —  Cited  in  State  v.  Harris,  12  Nev.  422,  in  hold- 
ing that  the  fact  that  one  of  the  jurors  was  where  he  could  exchange  a 
single  word  with  a  stranger  without  being  overheard  by  the  ofiioer 
in  charge  is  sufficient  to  establish  a  technical  separation  of  the  jury; 
State  V.  McMahon,  17  Nev.  373,  30  Pac.  1003,  holding  that  where  dur- 
ing the  trial  of  a  criminal  case,  at  different  adjournments  diiring  the 
trial,  the  counsel  for  the  defendant  and  the  state,  in  open  court,  con- 
sented that  the  jury  might  separate,  and  the  defendant  waived  all  ob- 
jection to  such  separation,  the  separation  did  not  per  se  invalidate 
the  verdict;  State  v.  Ward,  19  Nev.  301,  10  Pac.  134,  holding  that  a 
new  trial  should  not  be  granted,  upon  the  ground  of  a  separation  of  the 
jury,  where  it  satisfactorily  appears  that  no  juror  had  any  communica- 
tion with  any  outside  person  in  relation  to  the  case,  or  received  any  im- 
pressions except  those  derived  at  the  trial. 

Cited  in  reference  note  in  43  Am.  Dec.  82,  to  point  that  the  rule  as 
to  separation  of  jury  does  not  apply  where  the  separated  juror  is  con- 
stantly in  the  presence  of  a  sworn  officer,  and  nothing  is  said  to  or  by 
him  or  in  his  presence  about  the  case. 

Depositions  on  commitment — ^Parol  evidence  as  to.  — Cited  in  State 
V.  Depoister,  21  Nev.  113,  25  Pac.  1002,  in  holding  that  on  the  trial  on 
an  indictment  the  parol  testimony  of  the  committing  magistrate  and  of 
the  clerk  who  wrote  the  testimony  st  the  preliminary  examination  is 
admissible  to  show  that  the  depositions  were  taken  and  the  examina- 
tion had  in  the  mode  and  according  to  the  requirements  of  the  law. 
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Misconduct  of  ftuy — Brinkms  Hqnor.  —  Cited  in  Arizona  Prince 
Copper  Co.  ▼.  Copper  Queen,  etc.,  Co.  2  Ariz.  15,  7  Pac.  720,  to  point 
that  oourtff  will  not  disturb  verdict  of  jury  when  satisfied  intoxicating 
liquors  had  no  influence  upon  jury;  Perry  v.  Bailey,  12  Kan.  546,  to 
point  that  if  jurors,  during  progress  of  trial  drink  intoxicating  liquors 
on  invitation  and  at  expense  of  party  who  afterwards  has  verdict,  ver- 
dict ought  not  to  stand;  mere  drinking  of  intoxicating  liquors  by  juror 
during  progress  of  trial  is  not  sufficient  to  set  aside  verdict;  Grottkan 
V.  State,  70  Wis.  470,  36  N.  W.  85,  discussing  effect  upon  verdict  for 
one  or  more  of  jurymen  to  drink  intoxicating  liquors  during  trial. 

Cited  in  reference  note  in  36  Am.  Dec.  258,  to  point  that  the  drink- 
ing of  intoxicating  liquors  will  not  of  itself  vitiate  a  verdict,  or  war- 
rant a  new  trial,  ''unless  there  be  some  reason  to  suspect  that  the  ir- 
regularity may  have  had  an  influence  on  the  final  result." 

Depositions  in  criminal  trial.— Cited  in  Kansas,  etc.,  Ry.  Co.  v. 
Cutter,  19  Kan.  88,  discussing  circumstances  and  conditions  imder 
which  depositions  are  admissible  in  criminal  trials.  ^ 

CSted  in  reference  note  in  129  Am.  St.  Rep.  30,  to  point  that  con- 
stitution of  the  United  States,  amendment  6,  providing  that  in  all 
criminal  prosecutions  the  accused  shall  enjoy  the  right  to  be  confronted 
by  the  witnesses  against  him,  does  not  apply  to  prosecutions  in  state 
courts. 

Aiders  and  abetters.  —  Cited  in  State  ▼.  Patterson,  52  Kan.  349,  34 
Pac  789,  to  point  that  parties  present,  aiding  and  abetting  in  the  com- 
mission of  a  crime,  may  be  convicted,  though  the  person  who  com- 
mitted same  is  not  named  in  the  indictment. 

Remarks  of  judge  —  Prejudicial  error.  —  Cited  in  Boggs  v.  United 
States,  10  Okla.  434,  63  Pac.  972,  in  holding  erroneous  remarks  or  in- 
structions of  judge  relating  to  the  difficulty  in  procuring  jury,  enor- 
mous expense  to  which  county  had  been  put  to,  and  the  probable  diffi- 
culty of  securing  a  second  jury  for  the  trial  of  the  case. 

7  Nev.  419-427.    SCOTT  ▼.  COURTNEY. 

Gambling  — Act  regulating,  purpose  of.  —  Followed  in  State  v.  Dono- 
van, 20  Nev.  79,  15  Pac  784,  on  point  that  the  legislature  in  passing 
the  gaming  act  (Stats.  1879  p.  114)  intended  "to  protect  the  keepers  of 
public  gaming  houses  from  criminal  prosecution  when  a  proper  license 
is  procured." 

Money  won  at— Cited  in  Burke  v.  Buck,  99  Pac.  (Nev.)  1080,  to 

point  that  money  won  in  a  gambling  game  cannot  be  recovered;  Shain 
V.  Goodwin,  46  Fed.  566,  to  point  that  an  action  cannot  be  maintained 
to  recover  money  won  by  plaintiff  and  lost  by  defendant  at  a  gambling 
game  licensed  by  the  state;  Kinney  v.  Hjmds,  7  Wyo.  33,  49  Pao.  405, 
holding  it  not  a  transfer  for  consideration  of  money  won  at  a  gam- 
bling game  for  owner  of  certificate  of  deposit  of  cash  with  keeper  of 
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gambling  room  when  the  holder  wee  not  at  the  time  indebted  for  past 
loseee. 

7  Nev.  427-434.    SCHISSLER  v.  CHESHIRS. 

Cited  in  reference  note  in  19  L.RJL(NJ3.)  737,  to  point  that  a  pereon 
who  had  mapped  the  premiaes  involTed  in  the  litigation  accompanied 
the  jury  to  view  the  property  on  being  appointed  to  do  eo  by  the  court 
at  the  requeet  of  the  party  who  had  ordered  the  map;  the  jury  were 
treated  by  him  during  the  return  trip.  It  was  held  that  his  relation 
to  the  party  and  interest  in  the  case  were  not  sufficient  to  warrant 
a  reversal  of  the  verdict  on  that  account. 

7  Nev.  434-443.    STATE  T.  BHOADSa 
No  dtatioB. 
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S  Her.  15-30.    STATE  t.  BUBEKA  CONSOL.  MIH.  CO. 

Taxation— Kiiies  coUeetiOB  quarterly.  — Affirmed  in  State  ▼.  Cali- 
fornia Min.  Oo.  13  Key.  216,  holding  that  there  is  nothing  <ii  §  10  of 
the  act  providing  for  taxation  of  the  net  proceeds  of  the  mines  to  pre- 
vent collection  of  such  taxation  quarterly. 

Freiborg,  process,  exemption.  —  Affirmed  in  State  ▼.  Northern 

Belle  Mill,  etc.  Co.  13  Nev.  250;  and  State  ▼.  Northern  Belle,  etc.,  Min. 
Oo.  16  Nev.  389,  holding  that  a  mine-owner  working  his  ores  under 
the  Freiburg  process  is  not  entitled  to  an  exemption  of  fifteen  dollars 
per  ton  in  addition  to  the  actual  cost  of  working  the  ore. 

Dollar  mark,  etc.,  an  atsessment-roll.  —  Followed  in  State  r. 

Ssdler,  21  Nev.  18,  28  Pac.  801,  on  point  that  it  is  not  necessary  that 
the  dollar  mark  should  be  affixed  to  the  value  of  each  piece  of  prop- 
erty assessed,  and  to  the  amount  of  the  tax  in  the  respective  col- 
umns where  the  amounts  are  carried  out;  that  the  fact  that  the 
dollar  mark  appeared  at  the  head  of  each  column  was  sufficient  to 
enable  the  court  to  determine  with  certainty  the  amount  of  the 
tax,  which  is  all  that  the  law  requires;  cited  in  Haley  v.  Elliott, 
20  Colo.  383,  38  Pac  773,  in  discussing  validity  of  assessment;  Reid  v. 
Southern  Development  Co.  52  Fla.  610,  42  So.  210,  to  point  that  omis- 
sion of  words  or  marks  to  indicate  dollars  and  cents  as  amount  of  as- 
sessment on  assessor's  book  will  not  render  assessment  void;  p.  211  to 
point  that  California  and  Illinois  cases  are  reviewed  at  length  in  princi- 
pal case;  Midland  Ry.  Co.  v.  State,  11  Ind.  App.  440,  38  N.  E.  60,  to 
the  effect  that  the  omission  of  dollar  marks,  etc.,  does  not  invalidate 
tax  assessment;  Bird  v.  Perkins,  33  Mich.  31,  omission  of  dollar  marks 
preceeding  figures  indicating  valuation  of  property  does  not  invalidate 
assessment;  Ward  v.  Board  of  Com'rs,  12  Mont.  34,  29  Pac.  660,  holding 
omission  of  dollar  mark  from  assessment  roll  does  not  vitiate  assess- 
ment where  position  of  figures  is  such  to  indicate  meaning  of  numerals; 
Chamberlain  v.  Taylor,  36  Hun  31,  to  point  that  putting  in  column 
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headed  '^Taluation  446"  and  carrying  out  in  column  "figures  445"  is  suf- 
ficient compliance  with  requirement  of  statue  that  tax  should  be  set 
down  in  dollars  and  cents;  that  when  figures  are  found  in  that  form 
one  cannot  well  fail  to  understand  their  meaning  was  what  they  were 
considered  to  express;  Hopkins  ▼.  Young,  15  R.  I.  50,  22  Atl.  927,  dis- 
cussing and  holding  valid  assessment-roll  in  which  valuation  and 
amount  of  tax  are  carried  out  without  dollar  marks  or  rather  indica- 
tions to  show  whether  the  marks  for  dollars,  cents,  or  mills  were  to 
set  forth  valuation  of  real  and  personal  estate  in  dollars  and  that 
total  tax  is  certain  amount  in  dollars  and  cents;  City  of  Spokane  Falls 
V.  Browne,  3  Wash.  89,  27  Pac.  1079,  to  point  that  failure  to  prefix  the 
dollar  marks  does  not  render  assessment  roll  nugatory;  Washington 
Timber,  etc.,  Co.  v.  Smith,  34  Wash.  633,  76  Pac.  270,  to  point  that 
principal  case  adopts  the  opinion  of  Breese,  J.,  in  dissenting  opinion  of 
Lawrence  v.  East,  20  111.  338,  70  Am.  Dec.  274,  to  point  that  omis- 
sion of  dollar  mark  does  not  render  nugatory  assessment  of  taxes. 

Cited  in  reference  note  in  76  Am.  Dec.  711,  as  an  authority  to  be 
compared  to  proposition  that  an  assessment  is  void,  if,  in  the  original 
assessment  roll,  figures  are  placed  by  the  assessor  in  the  column  headed 
''valuation"  without  anything  to  indicate  what  the  figures  represent. 

Description  of  land  by  capitals  and  numerals.  —  Cited  in  Tidd 

V.  Rines,  26  Minn.  210,  2  N.  W.  501,  in  holding  tax  judgment  describ- 
ing land  by  designating  section,  township  and  range  in  capitals  and 
numerals  merely,  is  fatally  defective. 

8  Nev.  30-35.    CARNAGHAN  v.  WARD. 

Separation  of  jury.  •—  Followed  in  State  v.  Harris,  12  Nev.  422» 
holding  that  the  fact  that  one  of  the  jurors  was  where  he  could  ex- 
change a  single  word  with  a  stranger  without  being  overheard  by  the 
officer  in  charge  is  sufficient  to  establish  a  technical  separation  of  the 
jury. 

Cited  in  reference  note  in  103  Am.  St.  Rep.  157,  to  point  that  the 
fact  that,  without  leave  of  the  court,  a  jury  temporarily  separates,  or 
one  or  more  of  the  jurors  absent  themselves  for  a  time,  after  a  civil 
case  has  been  committed  to  them,  and  before  they  have  agreed  upon  a 
verdict,  is  not  per  se,  and  as  a  matter  of  law  a  ground  for  a  new  trial. 

8  Nev.  35-41.    ROGERS  v.  HATCH. 

Appeal  —  Effect  on  judgment.  —  Followed  in  Cain  v.  Williams,  IS 
Nev.  430,  holding  that  the  pendency  of  an  appeal,  when  the  appellat(^ 
court  has  no  other  duty  than  to  affirm,  reverse,  or  modify  tli^  judg-^ 
ment  appealed  from,  does  not  suspend  the  operation  of  the  judgment; 
the  judgment  is  good  until  set  aside;  cited  in  Young  v.  Brehi,  19  Nev. 
383,  12  Pac.  566;  and  Brooks  v.  Nevada  Nickel  Syndicate,  24  Nev.  321, 
53  Pac.  598,  to  point  that  an  appeal  from  a  judgment  does  not  operate 
to  vacate  or  suspend  such  judgment,  is  evident  from  those  sections  of 
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the  dvil  practice  act  regulating  the  method  of  stay  of  execution  of 
jadgment  after  appeal  therefrom;  Faber  ▼.  Dovey,  117  Mass.  108,  19 
Am.  Rep.  398,  to  point  that  judgment  to  recover  is  in  full  force  not- 
withstanding appeal,  and  action  may  be  maintained  thereon. 

(Sted  in  reference  note  in  73  Am.  Dec.  688,  to  point  that  where,  by 
the  laws  of  the  state  where  judgment  is  obtained,  an  appeal  does  not 
Taeate  the  judgment  appealed  from,  or  stay  execution,  the  pendency  of 
the  appeal  is  no  bar  to  an  action  on  the  judgment  in  another  state; 
37  Am.  St.  Rep.  31,  until  a  judgment  is  actually  reversed  its  effects 
aa  res  judicata  continue;  103  Am.  St.  Rep.  324,  if,  notwithstanding  the 
pendency  of  an  appeal  or  writ  of  error,  an  action  may  be  prosecuted  on 
a  judgment  or  decree  in  the  state  where  rendered,  a  like  action  ia  sus- 
tainable in  another  state. 

In  nature  of  writ  of  error.  — Cited  in  Sharon  t.  Hill,  26  Fed. 

346,  discussing  when  appeal  is  in  nature  of  writ  of  error  issue  carried 
up  by  it;  Reese  ▼.  Damato,  44  Fla.  699,  33  So.  464,  to  point  that  writ 
of  error  sufficient  with  or  without  supersedeas  does  not  have  effect  of 
suspending  or  annulling  effect  of  judgment  where  taken;  State  T. 
Guinotte,  156  Mo.  533,  57  S.  W.  288,  50  LJI.A.  798,  to  point  that  if 
the  appeal  is  in  the  nature  of  the  ancient  writ  of  error  or  certiorari, 
carrying  up  the  case  to  the  superior  court  for  review  only  of  the  er- 
rors of  the  trial  court,  and  the  questions  for  adjudication  are,  shall  the 
judgment  of  the  lower  court  be  affirmed  or  reversed,  modifled,  or  re- 
manded for  further  trial  or  special  procedure,  the  appeal  does  not  vacate 
or  suspend  the  judgment  of  the  inferior  court,  nor  bar  an  action  on  the 
judgment;  Missouri,  etc.,  Ry.  Co.  v.  Atkison,  17  Mo.  App.  496,  to  point 
that  if  appeal  is  in  nature  of  ancient  writ  of  error  or  certiorari  it 
does  not  vacate  or  suspend  judgment,  nor  bar  action  thereon. 

—  From  jttstice't  court.  —  Cited  in  Jenkins  v.  State,  60  Neb.  206, 
82  N.  W.  622,  holding  that  when  appeal  is  docketed  in  district  court 
the  judgment  of  justice  appealed  from  is  vacated  and  annulled. 

Foreign  executor  «-  Right  to  sue.  "*  Cited  in  Moore  t«  Petty,  135 
Fed.  674,  68  C.  C.  A.  306,  as  to  right  of  foreign  executor  to  sue  in 
local  court. 

Statutes  of  sister  state  —  Preavmption  as  to.  — Cited  in  reference 
note  in  113  Am.  St.  Rep.  880,  to  point  that  there  is  a  direct  conflict  of 
authority  as  to  whether  the  statutes  of  a  sister  state  or  foreign  country 
will  be  presumed  to  be  similar  to  those  of  the  forum. 

8  Hev.  41-49.    BLACKIE  ▼.  COONET. 

Trover  —  Allegation  of  value.  —  Cited  in  Hixon  v.  Pixley,  15  Nev. 
483,  to  point  that  the  allegation  of  value  in  an  action  of  trover  is  a 
material  allegation,  and  if  not  denied,  need  not  be  proven. 

Replevin  —  Measure  of  damages,  malice.  —  Cited  in  Palmer  v.  Mein* 
ers,  17  Kan.  486,  discussing  measure  of  damages  in  action  of  replevin 
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in  case  of  malice,  fraud,  neglect,  oppression,  or  of  proof  of  action  or  of 
special  damages. 

8    Nev.  49-57.    HARDEN  ▼.  CULLINS. 

Quit  claim  deed  lyy  wife  —  Subsequent  grant  — Cited  in  Myera  ▼. 
Reed,  17  Fed.  406,  9  Sawy.  132,  to  point  that  quit  claim  deed  by  wife 
prior  to  passage  of  donation  act  does  not  effect  subsequent  grant  of 
same  premises  to  her  by  United  States. 

Cited  in  reference  note  in  105  Am.  St.  Rep.  857,  to  point  that  if  a 
person  was  the  owner  of  one  interest  and  afterward  acquired  another, 
or  then  had  no  interest  whatever  and  afterward  acquired  the  title  in 
the  fee,  or  any  lesser  interest,  he  is  not  estopped  by  a  deed  of  quit 
claim  from  asserting  against  the  grantee  and  his  successor  in  interest 
any  title  or  right  acquired  after  tLe  execution  of  such  deed. 

Cited  in  reference  note  in  1  Eng.  RuL  Cas.  497. 

8  Nev.  57-61.    McFADDEN  ▼.  ELLSWORTH  MILL  &  UN.  Co. 

Amended  complaint  —  Supersedeas  originaL  —  Cited  in  Wooddy  ▼. 
Jamieson,  4  Ida.  452,  40  Fac.  62,  as  to  when  amended  complaint  sup- 
ersedes original;  Louisville  &  N.  R.  Co.  v.  House,  104  Tenn.  Ill,  66  8. 
W.  836,  to  point  that  original  complaint  is  superseded  by  filing  of 
amended  complaint  complete  in  itself. 

8  Nev.  61-80.    PHILLPOTTS  ▼.  BLASDEL. 

Phillpotts  V.  Blasdel,  10  Nev.  19,  same  case  on  second  appeal. 

Mining  claim  —  Conveyance  by  name.  —  Affirmed  in  Weill  v.  Lnceme 
Hin.  Co.  11  Nev.  210,  holding  that  where  a  party  conveys  all  his  right, 
title  and  interest  in  and  to  certain  mining  ground  and  quartz  lode  de> 
scribed  in  the  deed,  and  it  appears  as  a  fact  that  his  interest  was  de- 
rived from  two  different  notices  of  location  which  were  posted  upon  and 
claimed  the  same  lode,  the  conveyance  of  his  interest  in  the  lode 
necessarily  conveyed  his  interest  under  both  locations,  and  it  was 
immaterial  by  what  particular  name  he  designated  it;  cited  in  Le- 
banon M.  Co.  V.  Consolidated  Rep.  M.  Co.  6  Colo.  379,  as  to  validity  of 
conveyance  of  mine  under  single  name  where  mine  has  more  than 
one  name;  Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  806,  31  C.  C.  A.  223, 
to  point  that  where  mining  claim  is  known  by  two  titles  conveyance  by 
either  is  effectual;  Shreve  v.  Copper,  etc.,  Min.  Co.  11  Mont.  323,  28 
Fac.  316,  as  to  description  of  lode  in  conveyance  of  mine;  Collins  ▼. 
McKay,  36  Mont.  132,  122  Am.  St.  Rep.  334,  92  Pae.  298,  to  point  that 
it  is  immaterial  by  what  name  the  mine  is  described  in  deed  where 
the  property  intended  to  be  conveyed  is  sufficiently  identified. 

Motion  for  new  trial  — Power  of  court.  —  Followed  in  Solen  ▼.  Vir- 
ginia &  T.  R.  Co.  13  Nev.  135,  and  Albion  Consolidated  Min.  Co.  v.  Rich- 
mond Co.  19  Nev.  231,  8  Pac.  484,  as  to  nisi  prius  court's  jurisdiction  on 
motion  for  a  new  trial  to  decide,  as  a  question  of  fact,  whether  the  scale 
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of  evidence,  which  leans  against  the  verdict,  very  strongly,  preponder- 
ates; cited  in  Rosina  v.  Trowbridge,  20  Nev.  121,  17  Pac  769,  to  point 
that  the  trial  court  has  no  power  on  motion  in  new  trial  to  change  its 
findings;  but  it  had  the  right  and  such  was  its  duty,  to  grant  a  new 
trial  for  any  material  error  committed  at  the  trial,  or,  by  plaintiiTs 
consent,  to  modify  the  judgment  so  as  to  remove  all  possible  injurious 
effects  of  the  error;  City  of  Tacoma  v.  Tocoma  Light,  etc.,  Co.  16  Wash. 
319,  47  Pac.  747,  to  point  that  where  trial  judge  is  clearly  satisfied  that 
verdict  is  against  weight  of  evidence  it  is  his  duty  to  set  it  aside. 

Lode  mine  — Loens  of  notice.  —  Cited  in  Fox  v.  Myers,  29  Nev.  186, 
S6  Pac.  797,  to  point  that  in  order  to  hold  a  ledge,  it  is  not  necessary 
that  the  notice  should  be  placed  on  the  ore  or  any  part  of  the  vein  or 
lode.  It  is  sufficient  if  the  notice  is  placed  in  such  reasonable  proxim- 
ity and  relation  to  the  ledge,  as  in  connection  with  the  work  done  under 
it  to  give  notice  to  all  comers  what  ledge  is  intended. 

Cited  in  reference  notes  in  7  L.R.A.(N.S.)  833,  to  point  that  in  order 
to  hold  a  ledge  of  mineral,  it  is  not  necessary  that  the  notice  shall 
be  placed  on  the  ore  or  any  part  of  the  lode  or  vein;  it  is  sufficient  if 
the  notice  is  placed  in  such  reasonable  proximity  and  relation  to  the 
ledge  as,  in  connection  with  the  work  done  under  it,  to  give  notice  to 
all  comers  what  ledge  is  intended. 

Cited  in  reference  note  in  7  L.R.A.(N.S.)  835,  in  most,  if  not  all,  of 
the  mining  states  and  territories  requiring  a  notice  of  location  of  a 
mining  claim  the  name  of  the  locator,  the  name  of  the  claim,  and  the 
date  of  location,  are  required  to  be  stated  therein.  Under  such  a  re- 
quirement as  to  the  name  of  the  mine,  placing  a  notice  of  location 
headed  "Colfax  lode**  upon  a  lode  is  christening  the  lode  by  that  name. 

Location  of  stakes.  —  Cited  in  Copper  Globe  Min.  Co.  v.  AUman, 

23  Utah,  420,  64  Pac.  1022,  discussing  discovery  of  mineral  and  setting 
of  location  stakes  as  necessary  to  validate  location  of  mining  claim. 

Town-site  —  Rights.  —  Cited  in  Mayor,  etc.,  v.  Aspen  Town,  etc.,  Co. 
10  Colo.  206,  15  Pac.  801,  in  discussing  rights  under  the  townsite  act 
of  Congress. 

Mining -» Misplacement.  — Cited  in  Stevens  v.  Williams,  Fed.  Cas. 
\o.  13,414,  in  discussing  misplacement  in  mine. 

8  NeT.  80-84.    FULTON  v.  DAY. 

Appeal  —  FaUvre  to  prosecnte.  —  Followed  in  Finlayson  v.  Mont- 
gomery, 14  Nev.  398,  on  point  that  if  appellant's  counsel  fail  to  ap- 
pear and  orally  argue  the  cause  when  set  for  trial,  and  also  fail  to 
file  any  brief  within  the  time  allowed  by  the  court,  the  judgment  will 
be  affirmed  without  any  examination  of  the  record  on  appeal;  cited  in 
Lake  v.  Lake,  17  Nev.  242,  30  Pac.  882,  to  point  that  the  appellate 
court  will  not  perform  the  duties  of  counsel;  it  will  not  examine  the 
iveord  to  see  if  it  can  find  any  errors;  appellants'  counsel  must,  in 
■ome  form,  call  the  attention  of  the  court  to  the  points,  provisions  of 
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the  statute  and  the  authorities  upon  which  he  relies,  or  judgment  will 
be  affirmed. 

Instruction.  — Followed  in  Meyer  v.  Virginia  &  T.  R.  Co.  16 

Nev.  363,  holding  that  where  the  record  on  appeal  fails  to  show  that 
an  instruction  was  applicable  to  the  evidence,  the  action  of  the  court 
in  refusing  it  will  be  sustained  even  if  the  reason  given  by  the  court 
for  its  refusal  was  not  sufficient. 

Evidence  —  DecUrationi  of  agent.  —  Cited  in  reference  note  in  131 
Am.  St.  Rep.  318,  to  point  that  declarations  by  agents  to  the  con- 
struction, etc,  of  works,  and  explaining  payments  thereon  and  re- 
ceipt of  complaints  with  regard  thereto,  the  discharge  of  men,  and  the 
retention  of  unfit  servants  are  receivable  ih  evidence  against  their 
principaL 

8  Nev.  84-89.    PEACOCK  ▼.  LEONARD. 

Certiorari.  —  Cited  in  Leonard  v.  Peacock,  8  Nev.  160,  to  point  thai 
in  principal  case  held  upon  certiorari  that  the  court  of  the  justice  where 
the  suit  was  brought  and  the  district  court  to  which  it  was  appealed 
had  each  and  both  exceeded  their  jurisdiction;  judgment  was  that  the 
proceedings  had  and  judgment  entered  by  the  district  court  be  annulled 
and  set  aside;  Leonard  v.  Peacock,  8  Nev.  162,  to  point  that  certiorari 
does  not  lie  where  there  is  an  appeal;  the  writ  was  granted  in  the 
principal  case  for  that  reason;  and  in  that  case  the  conduct  of  the 
district  court  was,  prior  to  the  review,  mutatis  mutandis  the  same  as 
after;  Chapman  v.  Justice  Court,  29  Nev.  159,  86  Pac.  554,  to  point  that 
the  supreme  court  has  recognised  the  propriety  of  issuing  a  writ  of 
certiorari  to  review  proceedings  in  the  district  court  in  excess  of  jur- 
isdiction, had  upon  appeal  from  a  justice  court;  followed  in  Fitchett 
V.  Henley,  104  Pac.  (Nev.)  1066,  on  point  that  appeal  from  judgment  of 
justice  who  has  no  jurisdiction  confers  none  on  district  court;  the 
remedy  is  by  certiorari  to  have  judgment  annulled. 

Cited  in  reference  notes  in  12  Am.  Dec.  535,  to  point  that  if  the  in- 
ferior court  had  jurisdiction,  mere  errors  in  the  exercise  of  that  jur- 
isdiction cannot  be  corrected  by  certiorari,  where  there  is  any  other 
available  mode  of  redress,  prevails  very  extensively;  40  Am.  St.  Rep. 
31,  certiorari  issues  only  when  there  is  no  remedy  at  law  that  among 
the  questions  which  cannot  be  presented  by  it,  where  this  rule  prevails, 
are  included  all  those  which  in  the  particular  case  might  have  been  re- 
viewed by  appeal,  writ  of  error,  motion  for  a  new  trial,  or  other  ap- 
propriate proceeding  of  which  the  party  might  have  availed  himself 
either  in  the  appellate  court  or  in  the  court  in  which  the  action  against 
him  was  taken,  provided  such  court  had  jurisdiction  of  him  and  of  the 
subject-matter  of  the  action  of  proceeding. 

Appeal  — Amending  Judgment  on.  — Cited  in  Peacock  v.  Leonard,  8 
Nev.  250,  to  point  that  the  motion  was  to  amend  the  judgment  in  the 
principal  case,  by  giving  costs  in  favor  of  the  relator  on  the  prooaed- 
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ingB  in  the  district  court;  could  the  judgment  in  any  case  be  tlius 
amended  it  could  only  be  so  at  this  time  upon  something  appearing  in 
the  original  record. 

Jniisdiction  of  court  on.  — Cited  in  State  v.  Moor,  9  Nev.  367, 

to  point  that  a  district  court  on  appeal  has  exactly  the  same  jurisdic- 
tion as  the  justice  of  the  peace  from  whose  court  the  appeal  is  taken. 

FoidUe  entry  and  detainer  —  ATexmenti.  —  Cited  in  Morse  v.  Boyde, 
11  Mont.  250,  28  Pac.  261,  as  to  averments  in  action  for  forcible  en- 
trance and  detainer. 

Writ  of  prohibition.  —  Cited  in  Yearian  v.  Speirs,  4  Utah,  395,  10 
Pac  616,  to  point  that  where  justice  acts  wholly  beyond  jurisdiction 
in  entertaining  action,  writ  of  prohibition  is  proper  remedy  . 

8  Ner.  91-99.    TRSADWAY  ▼.  WILDER. 

Treadway  y.  Wilder,  12  Nev.  110,  same  case  on  a  third  appeal; 
Treadway  ▼.  Wilder,  16  Nev.  355,  same  case  on  a  fourth  appeal. 

Partnership  —  Suit  to  dissolve^  allegations.  —  Followed  in  Groves  v. 
Tallman,  8  Nev.  181,  holding  that  in  a  suit  to  dissolve  partnership  an 
allegation  that  the  parties  were  partners  is  a  mere  allegation  of  a  con- 
clusion of  law;  adding  that  "probably  in  absence  of  demurrer  the 
pleading  might  have  stood  as  a  defective  statement  of  fact." 

Town  site  —  Deed.  —  Followed  -in  Treadway  v.  Wilder,  9  Nev.  71, 
holding  that  a  deed  given  by  a  trustee  under  the  congressional  town- 
site  act  (5  Stats,  at  L.  567)  is  not  conclusive;  that  if  the  grantee  was 
not  in  occupancy  or  entitled  to  occupancy  of  the  land  the  trustee  could 
have  no  authority  to  execute  such  deed,  and  it  may  be  collaterally  at- 
tacked as  void  and  of  no  effect;  Followed  in  Lechler  v.  Chapin,  12  Nev. 
72,  on  point  that  to  enut^e  an  applicant  under  the  law  of  congress,  or 
of  this  state,  to  a  deed,  he  must  be  an  actual  occupant  or  entitled  to 
the  occupancy  of  the  land;  cited  in  Biddick  v.  Kobler,  110  Cal.  198,  42 
Pac.  580,  in  action  to  quiet  title  to  town-site  property,  discussing  ne- 
cessity of  occupancy  or  right  of  occupancy;  Mayor,  etc.  v.  Aspen  Town, 
etc.  Co.  10  Colo.  206,  15  Pac.  801,  holding  town-sites  on  public  land  con- 
trolled by  act  of  Congress;  City  of  Pueblo  v.  Budd,  19  Colo.  591,  36  Pac. 
603,  construing  section  4  of  article  12  of  territorial  statute;  Scully  v. 
Squier,  13  Ida.  431,  90  Pac.  577,  discussing  right  of  occupants  to  lots 
at  time  of  town-site  entry;  Hall  v.  Ashby,  2  Mont.  492,  to  point 
that  deed  obtained  from  one  trustee  of  town-site  is  not  conclusive;  City 
of  Helena  v.  Albertose,  8  Mont.  507,  20  Pac.  819  and  City  of  Guthrie 
V.  Beamer,  3  Okla.  672,  41  Pac.  654,  discussing  deed  to  town-site  by 
trustee  to  one  not  an  occupant  and  right  thereunder. 

Ejectment  —  Equitable  defense.  —  Cited  in  South  End  Min.  Co.  v. 
Tinney,  22  Neb.  27,  35  Pac.  90,  to  point  that  of  the  right  of  the  de- 
fendant to  set  up  an  equitable  defense  to  an  action  for  the  possession 
of  lands  there  can  be  no  question,  and  as  to  this  defense  the  case  is  to 
be  tried  in  the  same  manner  and  upon  the  same  principles  that  would 
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apply  to  an  original  bill  in  equity,  brought  for  the  same  purpose;  City 
of  Helena  v.  Albertose,  8  Mont.  504,  20  Pac.  818,  to  point  that  in  action 
of  ejectment  where  plaintiff  based  right  on  title,  title  must  be  shown  or 
action  will  fail. 

Pleading  —  DefectiTe  procednre.  —  Cited  in  Branson  t.  Industrial 
Workers  of  the  World,  30  Nev.  293,  96  Pac.  360,  holding  that  where 
the  pleading  is  defective,  which  defect  may  be  cured  by  amendment,  and 
where  deefct  may  be  taken  advantage  of  by  demurrer,  that  course  should 
be  adopted;  Jacobson  v.  Bunker  Hill,  etc.  Co.  3  Ida.  131  (2  Ida.  868)  28 
Pac.  397,  to  point  that  objection  to  complaint  that  it  does  i<.»  contain 
exceptional  word  in  statute  defining  community  property  cannot  be 
taken  by  general  demurrer. 

Allegations  by  way  of  redtaL  —  Cited  in  Leadville  Water  Co.  ▼.  City 
of  Leadville,  22  Colo.  303,  46  Pac.  364,  to  point  that  allegations  by  way 
of  recital  are  insufficient  under  general  demurrer,  disapproving  principal 
•case  on  this  point. 

Pre-emption  laws  —  Contracts  contraYening.  —  Cited  in  reference  note 
in  97  Am.  Dec.  550,  to  point  that  contract  by  which  one  party  entitled 
to  pre-empt  land  agrees  to  make  no  claim  in  consideration  that  another 
party  will  pre-empt  a  larger  tract,  and  after  obtaining  a  patent  will 
convey  a  smaller  tract  to  the  first  party,  does  not  contravene  the  pre- 
emption laws,  nor  is  it  within  the  statute  of  frauds. 

8  Ney.  100-105.    VIRCmiA  &  T.  R.  CO.  t.  LOVEJOY. 

Condemnation  proceedings  —  Appeal,  presenting  testimony.  —  Cited  in 
Virginia  &  T.  R.  Co.  v.  Henry,  8  Nev.  176,  to  point  as  to  the  propriety 
of  presenting  all  the  testimony  before  the  commissioners  in  an  action 
to  condemn  land  for  a  roadway,  to  the  appellate  court  suggests  good 
practice  and  might  well  be  followed,  it  is  no  vital  error  not  to  do  so, 
especially  when  such  is  immaterial;  the  district  court  has  power  to 
order  in  the  testimony,  and  in  a  proper  case  would  undoubtedly  do  so. 

Right  of  way  —  Railroad  not  bound  to.  —  Cited  in  Cooper  v.  Anniston, 
etc.,  R.  Co.  85  Ala.  108,  4  South  689,  holding  railroad  not  bound  to 
adhere  to  right  of  way  secured  and  may  proceed  for  further  condemna- 
tion. 

Cited  in  Central  Bebuch  N.  P.  R.  Co.  v.  Atchison  T.  &  S.  P.  R.  Co,  26 
Kan.  680,  in  discussing  the  right  of  railroad  to  put  in  side  track  and 
switch. 

8  Nev.  105-110.    STATE  ▼.  WELLS. 

Officer  holding  over  —  Liability  of  sureties.  —  Cited  in  Riddel  v.  School 
District,  15  Kan.  171,  as  pailially  against  the  view  as  to  liability  of 
sureties  on  bond  of  hold-over  officer;  City  of  Grand  Haven  v.  United 
States  Fidelity,  etc.,  Co.  128  Mich.  108,  92  Am.  St.  Rep.  446,  87  N.  W. 
104,  to  point  that  where  by  statute  the  bond  of  an  official  is  for  speci- 
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fied  term  and  until  his  successor  is  elected  and  qualified,  the  liability  of 
sureties  is  until  after  expiration  of  term  and  until  his  successor  is 
elected  and  qualified;  Eddy  v.  Kincaid,  28  Ore.  561,  41  Pac.  159,  to  point 
that  such  provision  constitutes  one  of  the  exceptions  to  the  rule  that 
liability  of  sureties  for  an  ofBcial  bond  does  not  extent  beyond  term; 
Baker  City  v.  Murphy,  30  Ore.  417,  42  Pac.  136,  35  LJLA.  95,  to  point 
that  where  an  officer  holds  over  rightfully,  that  is,  pursuant  to  a  scat- 
ute  providing  that  he  shall  hold  over  until  his  successor  shall  be  choaen, 
or  shall  be  chosen  and  shall  qualify,  this  constitutes  one  of  the  ex- 
ceptions to  the  rule  that  the  liability  of  the  sureties  on  an  ofilcial  bond 
does  not  extend  beyond  the  principars  term,  and  that  the  sureties  are 
liable  for  his  defaults  during  the  additional  time;  State  v.  Cocke  54 
Tex.  485,  as  to  circumstances  under  which  incumbant  is  entitled  to  hold 
office  until  his  successor  is  elected  and  qualified;  Wheeling  v.  Black, 
25  W.  Va.  277,  as  to  liability  of  sureties  on  bond  of  collector  for  de- 
falcation during  time  he  holds  over. 

Cited  in  reference  notes  in  35  L.R.A.  89,  to  point  that  when  the  offi- 
cer holding  over  is  a  de  facto  officer  the  sureties  on  his  bond  are  lia- 
ble for  his  acts;  35  L.R.A.  91,  in  case  of  a  district  attorney  it  is  neces- 
sary that  he  hold  until  his  successor  is  qualified,  and  the  sureties  on 
his  bond  will  be  liable  until  that  event,  although  the  statute  does  nut 
expressly  so  provide. 

8  Nev.  110-118.    WALSH  v.  VIRGINIA  &  T.  R.  Co. 

Injuring  live  stock  —  Negligence,  presumption.  —  Cited  in  Atchison, 
etc.,  R.  Co.  v.  Betts,  10  Colo.  436,  15  Pac.  824,  to  point  that  mere 
killing  of  domestic  animal  is  not  evidence  of  negligence;  Eddy  v.  Lafay- 
ette, 49  Fed.  800,  1  C.  C.  A.  432,  to  point  that  in  absence  of  ptatute  to 
that  effect,  law  does  not  presume  negligence  from  mere  fact  of  killing 
or  injuring  animal  by  railroad;  Savannah,  etc.,  Ry.  Co.  v.  Oeiger,  21 
Fla.  697,  58  Am.  Rep.  697,  to  point  that  mere  killing  of  animal  by  rail- 
road independent  of  locality  or  some  other  circumstance  showing  to  the 
contrary,  is  not  prima  facie  evidence  of  negligence;  distinguished  in 
Atchison,  etc.,  R.  Co.  v.  Riggs,  31  Kan.  627,  3  Pac.  309,  as  not  appli- 
cable to  case  under  consideration;  cited  in  Atchison,  etc.,  R.  Co.  v.  Wal- 
ton, 3  N.  M.  542,  9  Pac.  356,  to  point  that  mere  killing  of  animal  by 
railroad  does  not  constitute  any  presumption  of  negligence;  Martin  v. 
Chicago,  etc.,  Ry.  Co.  15  Wyo.  499,  89  Pac.  1026,  to  point  that,  in- 
dependent of  any  statute  governing,  proof  of  mere  killing,  independent 
of  locality  or  other  circumstance  showing  otherwise,  is  prima  facie 
proof  of  evidence. 

Cited  in  reference  notes  in  58  Am.  Rep.  704,  to  point  that  the  simple 
fact  of  injury  to  the  animals  by  train  of  the  defendant,  unaccompanied 
by  anthing  which  tends  to  show  positive  negligence  or  misconduct  of 
the  company's  agents,  is  insufficient  to  charge  the  company.  This  is 
the  rule  in  those  states  where  the  company  is  not  bound  to  fence  its 
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track,  and  where  stock  is  permitted  to  run  at  large  upon  uninciosed 
lands  without  thereby  rendering  the  owner  liable  as  a  trespasser;  1 
L.R.A.  448,  independent  of  any  legislation  on  the  subject,  proof  of 
mere  killing,  independent  of  locality  or  some  other  circumstance  which 
shows  that  it  would  not  have  resulted  if  reasonable  care  had  been 
taken,  or  of  some  omission  of  duty,  as  a  failure  to  blow  the  whistle, 
is  not  prima  facie  evidence  of  negligence  upon  the  part  of  the  railroad 
company;  2  L.R.A.  821,  fact  of  killing  or  injury,  by  a  railroad  in  the 
absence  of  any  statutory  provision  to  that  effect,  does  not  constitute  of 
itself  any  presumption  of  negligence;  15  L.RA.  39,  in  the  absence  of  a 
statute,  the  courts  are  practically  unanimous  in  holding  that  a  pre- 
sumption of  negligence  does  not  arise  against  a  railway  company  from 
the  mere  fact  of  injury  to  livestock  by  its  trains.  The  rule  followed  in 
South  Carolina  is  a  notable  exception.  It  is  there  held  that  such  pre- 
sumption does  arise  from  injuries  to  cattle  and  horses;  66  LJI.A.  587, 
railroad  company  has  the  right  to  the  possession  of  its  right  of  way 
and  to  its  exclusive  enjoyment,  and  it  may  exclude  all  persons  and 
beasts  therefrom  at  any  and  all  times,  if  they  attempt  to  come  upon 
the  right  of  way  without  right. 

Duty  to  fence  right  of  way.  —  Cited  in  reference  notes  in  5  L.R.A.  74 1» 
to  point  that  the  words  "either  or  both"  the  sides  of  their  road,  as 
used  in  Nevada  Stat.  1864,  427,  §  40,  require  railroad  companies  to 
fence  "either  or  both,  as  occasion  may  demand;"  9  L.R.A.(N.S.)  360, 
in  suits  under  statute  requiring  railroad  to  fence  its  right  of  way 
f'amages  sustained  by  the  killing  or  maiming  of  animals  in  conse- 
quence of  the  violation  of  such  a  statute  have  been  numerous,  and  in 
them  is  always  found  a  recognition  of  the  principle  that  the  liability 
sought  to  be  enforced  depends  altogether  upon  the  statute,  and  does 
not  exist  at  common  law,  unless,  of  course,  the  injury  complained  of 
was  wantonly  inflicte<l.  The  questions  arising  in  these  cases  are  sim- 
ply: Has  the  defendant  committed  a  breach  of  the  statutory  duty? 
Did  such  breach  cause  injury  of  a  kind  mentioned  in  the  statute?  If 
these  are  answered  affirmatively,  liability  follows  for  such  damages  as 
are  proved  to  have  ensued.  The  litigation,  therefore,  usually  turns 
upon  the  mere  question  of  damages,  when  a  fence  is  wholly  wanting 
and  a  domestic  beast  has  been  struck  by  a  railroad  train. 

8  Nev.  118-121.    WORTHING  v.  CUTTS. 

New  trial  —  Statement  on  motion.  —  Followed  in  Street  v.  Lemon 
Hill,  etc.,  Co.  9  Nev.  253,  on  point  that  the  Practice  Act  does  not  re- 
quire that  the  statement  on  motion  for  new  trial  should  designate  the 
general  grounds  of  error  relied  upon;  that  the  notice  of  motion  is  re- 
quired to  state  the  general  grounds  of  error. 

—  Verdict  not  warranted.  —  Followed  in  Golden  v.  Murphy,  27  Nev. 
393,  75  Pac.  627,  on  point  that  where  a  new  trial  in  granted  in  the 
lower  court  upon  the  ground  that  the  verdict  is  not  warranted  by  the 
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«i?!denoe,  the  rule  invariably  governing  the  appellate  tribunal  is  not  to 
disturb  the  action  of  the  judge  below  if  there  is  a  material  conflict  in 
the  evidence. 

«  NeT.  121-126.    JONES  ▼.  CHILDS. 

Contract  of  indemnity  —  Liability  on.  — Followed  in  Carson  Opera 
House  Ass'n  v.  Miller,  16  Nev.  333,  on  point  that  in  a  contract  of  in- 
demnity  against  liabilities  for  damages,  cause  of  action  arises  when 
there  is  a  legal  liability  to  suffer  damage,  and  that  no  actul  damage  on 
payment  need  be  shown  in  order  to  sustain  the  action;  cited  in  Ameri- 
can, etc,  Ins.  Co.  v.  Fordyce,  62  Ark.  569,  54  Am.  St.  Rep.  305,  36  S. 
W.  1053,  as  to  difference  between  contract  of  indemnity  and  contract 
to  pay  legal  liabilities;  Banfield  ▼.  Marks,  56  Cal.  187,  construing  con- 
tract and  discussing  damages  for  breach;  McBeth  ▼.  Mclntyre,  57  Cal. 
50,  discussing  indemnity  bonds  given  to  constable  and  liability  there- 
on; Solary  t.  Webster,  35  Fla.  371,  17  So.  648,  to  point  that  to  recover 
upon  mere  bond  of  indemnity,  actual  damage  must  be  shown;  Brown 
T.  Ligon,  92  Fed.  856,  in  holding  bond  more  than  a  bond  for  indemnity 
And  discussing  liability  thereon;  Deitz  v.  Leete,  28  Mo.  App.  548,  in 
discussing  right  of  action  on  an  indemnity  bond  where  loss  and  damage 
had  already  been  suffered;  Armour  Packing  Co.  v.  Orrick,  4  Okla.  665, 
46  Pac.  .575,  holding  conditions  of  indemnity  bond  to  officer  levying  an 
attachment,  broken  when  recovered  by  officer. 

—r- Against  liability  and  against  damage,  distinction.  ~>  Cited  in 
Fenton  v.  Fidelity,  etc.,  Co.  36  Ore.  288,  56  Pac.  1097,  48  L.R.A.  772, 
to  point  that  there  is  a  distinction  made  by  the  authorities  between  a 
contract  of  indemnity  against  liability  for  damages,  and  a  simple  con- 
tract of  indemnity  against  damages;  in  the  former  case  it  has  very  gen- 
erally been  held  that  an  action  may  be  brought,  and  a  recovery  had,  as 
aoon  as  the  liability  is  legally  imposed,  while  in  the  latter  there  is 
no  cause  of  action  until  there  is  actual  damage;  Finley  v.  United 
States,  etc.,  Co.  113  Tenn.  599,  83  S.  W.  3,  to  point  that  there  is  a  dis- 
tinction between  contract  of  indemnity  against  liability  for  damages 
and  a  simple  contract  of  indemnity  against  damages. 

S  Not.  126-129.    McCoy  t.  Bateman. 

Appeal  —  Weight  of  conflicting  evidence.  —  Followed  in  Solen  ▼.  Vir- 
ginia &  T.  R.  Co.  13  Nev.  135;  and  Watt  v.  Nevada  Cent.  R.  Co.  23 
NeT.  165,  62  Am.  St.  Rep.  772,  44  Pac.  425,  to  point  that  "the  rule  that 
the  supreme  court  will  not  consider  the  weight  of  conflicting  evidence 
has  been  so  often  reiterated  as  to  become  somewhat  monotonous." 

Tenant  cannot  attack  title.  —  Cited  in  Fitchett  v.  Henley,  104  Pac 
(Nev.)  1063,  to  point  that  tenants  after  having  enjoyed  term  under 
their  lease  cannot  attack  title  of  lessor. 

Cited  in  reference  notes  in  91  Am.  St.  Rep.  607,  to  point  that  where 
«  tenant  discovers  that  there  are  adverse  claims  to  the  rent  he  should 
16 
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file  his  bill  of  interpleader  making  all  the  adverse  claimants  parties, 
and  offering  to  pay  the  rents  into  court  to  abide  the  ultimate  dedsion 
as  to  the  party  entitled  to  them;  10  L.R.A.(N.S.)  753,  in  the  principal 
case  it  was  said,  obiter,  that  a  tenant  sued  for  a  portion  of  the  mit 
due  by  one  claiming  to  be  a  tenant  of  the  lessor  could  compel  the 
former  to  interplead  with  the  latter,  on  the  authority  of  Vernam  ▼. 
Smith,  15  N.  Y.  328. 

8  Ney.  129-136.    WINTER  v.  WINTER. 

Allegations  by  recitaL  —  Cited  in  Leadville  Water  Co.  y.  City  of 
Leadville,  22  Colo.  303,  45  Pac.  364,  to  point  that  principal  case  fol- 
lows Treadway  v.  Wilder,  8  Nev.  90,  in  holding  that  objections  to  al- 
legations by  way  of  recital  must  be  specifically  pointed  out  in  de- 
murrer; Hershfield  ▼.  Aiken,  3  Mont.  450,  to  point  that  allegations  by 
way  of  recital  are  to  be  taken  as  averments  until  objected  to  by 
special  demurrer. 

Adverse  use  of  water.  —  Cited  in  Union  Mill,  etc.,  Co.  v.  Dangberg, 
81  Fed.  91,  and  Anderson  v.  Bassman,  140  Fed.  25,  to  point  that  ad- 
verse use  of  water  must  be  open,  notorious,  peaceable,  continuous,  and 
under  claim  or  color  of  right;  that  any  interruption,  however  slight, 
prevents  acquisition  of  adverse  right. 

8  Nev.  137-141.    STATE  y.  FORSHA. 

Instructions  —  Part  of  record,  what  are.  —  Followed  in  State  ▼. 
Burns,  8  Nev.  254,  on  point  that  such  instructions  as  are  asked  of  the 
court  by  the  parties  only  are  to  be  considered  a  part  of  the  record,  and 
that  charges  given  by  the  court  of  its  own  motion  can  be  brought  up 
by  bill  of  exceptions  only;  State  v.  Rover,  11  Nev.  344  and  State  v. 
Ah  Mook,  12  Nev.  373,  on  point  that  instructions  given  by  the  court 
of  its  own  motion  form  no  part  of  the  record,  and  will  not  be  con- 
sidered unless  embodied  in  a  bill  of  exceptions;  State  v.  Malier,  23  Nev. 
471,  62  Pac.  237,  holding  that  where  defendant  contends  that  the 
instructions  refused  were  not  embraced  in  the  charge  given,  he  must 
affirmatively  show  such  fact  by  the  record;  cited  in  State  v.  Bouton, 
26  Nev.  41,  62  Pac.  596,  to  point  that  it  is  only  the  instructions 
presented  and  given  or  refused  that  need  not  be  excepted  to  or  em- 
bodied in  a  bill  of  exceptions  (Comp.  L.  4391);  followed  in  State  v. 
Burns,  27  Nev.  294,  74  Pac.  984,  holding  that  Comp.  L.  1900,  §  4391, 
providing  that  "when  any  written  charge  has  been  presented  and  given, 
or  refused,  the  question  or  questions  presented  in  such  charge  need  not 
be  excepted  to,  nor  embodied  in  a  bill  of  exceptions,"  etc,  does  not 
apply  to  a  charge  given  by  the  court  on  its  own  motion;  and  where 
the  record  does  not  show  either  that  any  exception  was  taken  to  an 
instruction,  or  that  it  was  "presented  and  given,"  an  objection  there- 
to cannot  be  considered  on  appeal;  State  v.  Hill,  105  Pac.  (Nev.)  1026, 
«n  point  that  instructions  not  inoladed  in  bill  of  exceptions  will  not 
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be  considered  on  appeal;  cited  in  People  v.  Pettit,  5  Utah,  242,  14  Pac. 
337,  to  point  that  instructions  objected  to  can  be  made  part  of  the 
record  on  appeal  by  exceptions  or  statement  settled  only. 

Prcsnmed  applicable.  —  Followed  in  State  v.  Keith,  9  Nev.  17, 

holding  that  when  no  testimony  is  presented,  it  is  always  presumed 
by  appellate  courts  that  the  instructions  gi\en  in  the  lower  court 
were  applicable  to  the  proofs  in  that  particular  case;  and  the  instruc- 
tions should  never  be  declared  erroneous  unless  it  clearly  appears  that 
no  case  could  reasonably  be  imagined  wherein  they  would  be  correct. 

Refusal,  not  error  when.  —  Cited  in  State  v.  Douglas,  26  Nev. 

205,  65  Pac  804,  to  point  that  it  is  not  error  to  refuse  instructions  if 
there  is  no  evidence  before  the  jury  making  them  applicable,  even 
though  such  instructions  contained  correct  statements  of  the  principles 
of  the  law. 

Record  in  criminal  case.  —  Cited  in  State  v.  Rover,  18  Nev.  20,  hold- 
ing that  the  record  in  a  criminal  case  consists  only  of  such  matter  as  is 
required  by  sections  450  and  480  of  the  Criminal  Practice  Act  (1 
Comp.  L.  2075,  2105). 

8  Nev.  141-147.    STATE  ▼.  BAKER. 

Bill  of  exceptions  —  What  must  be  part  of.  —  Followed  in  State  v. 
McMahon,  17  Nev.  374,  30  Pac.  1003,  holding  that  affidavits,  as  to 
misconduct  of  jurors,  not  embodied  in  bill  of  exceptions,  or  in  any 
properly  certified  statement,  cannot  be  considered;  State  v.  Potts,  20 
Nev,  395,  22  Pac.  756,  in  holding  that  where  two  bills  of  sale  were 
offered  in  evidence,  marked  plaintiff's  exception  A  and  B,  and  admitted 
over  objection,  on  appeal,  the  objection  to  their  competency  will  not  bo 
considered  by  the  court  unless  they  are  embodied  in  a  bill  of  excep- 
tions; cited  in  State  v.  Murphy,  21  Nev.  333,  31  Pac  613,  holding 
that  where  there  is  no  statute  directing  what  the  record  shall  be  upon 
an  appeal  by  the  state  in  a  criminal  case,  the  alleged  errors  must  be 
presented  by  means  of  a  bill  of  exceptions;  if  not  so  presented  the 
appeal  will  be  dismissed;  followed  in  Smith  v.  Wells  Estate  Co.  29 
Nev.  416,  91  Pac.  316,  holding  that  the  supreme  court  will  refuse  to 
receive  affidavits  to  show  irregularities  or  proceedings  not  legally 
certified;  cited  in  Che  Gong  v.  Steams,  16  Ore.  222,  17  Pac  873,  in 
diseusaing  bills  of  exception  and  time  of  signing. 

8  Ner.  147-153.    LEAmOH  ▼.  WHITS. 
No  citation. 

8  Hey.  153-186.    BIYINS  ▼.  HARRIS. 
No  citation. 

8  Ner.  157-182.    LEONARD  ▼.  PEACOCK. 
Certiorari  —  Power  under.  •»  Followed  in  Peacock  t.  Leonard,  8  Nev. 
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250,  on  point  that  where  the  rapreme  court,  on  certiorari,  annuls  the 
proceedings  of  the  district  court  under  which  the  relator  had  been 
turned  out  of  the  possession  of  certain  property,  the  supreme  court 
could  properly  issue  a  writ  of  restitution  to  restore  the  relator  to 
possession — such  writ  being  necessary  and  proper  to  the  complete 
exercise  of  its  appellate  jurisdiction;  cited  in  State  ▼.  Rose,  4  N.  Dak. 
338,  58  N.  W.  521,  26  L.R^.  604,  to  point  that  it  is  the  duty  and 
is  within  the  power  of  the  appellate  court  to  embody,  in  the  judgment 
of  this  court  annulling  the  order,  a  direction  that  a  writ  of  restitution 
issue  to  restore  the  property  which  has  been  taken  from  him  by  this 
order,  is  clear  upon  authority  as  well  as  upon  principle;  Dryden  t. 
Swinbum,  15  W.  Va.  271,  to  point  that  on  certiorari  trial  de  novo  in 
superior  court  is  not  allowed,  unless  authorized  by  statute;  Dryden  t. 
Swinbum,  15  W.  Va.  272,  as  to  power  of  court  on  certiorari  to  affirm, 
reverse,  and  remand  or  to  modify  judgment  of  lower  court,  or  to 
enter  up  such  judgment  as  lower  court  should  have  entered. 

8  Ney.  162-163.    LYNCH  ▼.  LAWSON. 

Certiorari  -^  Writ  lies  when.  —  Followed  in  Chapman  v.  Justice  Court, 
29  Nev.  160,  86  Pac.  554,  to  point  that  the  remedy  by  certiorari  cannot 
be  restored  to  where  the  right  of  appeal  is  afforded. 

8  Nev.  164-165.    VANSICKLE  ▼.  HAINES. 

Judgment  on  Mandate  —  rCo  appeal.  —  Cited  in  Willis  v.  Felton,  119 
Ga.  636,  46  S.  E.  858,  to  point  that  there  is  no  appeal  from  judgment 
of  trial  court  rendered  in  accordance  with  mandate  of  higher  court. 

Prescription  to  flow  land.  —  Cited  in  Wattier  v.  Miller,  11  Ore.  330,  8 
Pac.  354,  to  point  that  no  right  can  be  acquired  by  prescription  to 
overflow  lands  of  state  or  United  States. 

8  Nev.  165-177.    VIRGINIA  &  T.  R.  CO.  t.  HENRY. 

Condemnation  —  Compensation.  —  Cited  in  Virginia  &  T.  R.  Co.  y. 
Lynch,  13  Nev.  102,  holding  that  in  action  by  railroad  to  condemn  land 
for  right  of  way  it  was  immaterial  whether  the  title  in  fee  was  in  the 
United  States  or  in  Virginia  City  in  trust  for  the  public,  that  the 
prior  possessory  rights  which  had  acquired  by  possession  could  not  be 
destroyed  by  the  railroad  company  without  compensation;  Birmingham 
Mineral  R.  Co.  v.  Smith,  89  Ala.  306,  7  South.  634,  to  point  that  land- 
owner's sworn  valuation  of  land  for  purposes  of  taxation  is  incom- 
petent as  independent  evidence  of  value  in  proceedings  for  condemna- 
tion; Cribbs  v.  Benedict,  64  Ark.  559,  44  S.  W.  708,  in  discussing  right 
to  compensation  on  taking  of  land  by  eminent  domain;  Spring  Valley 
Waterworks  v.  City,  etc.,  of  San  Francisco,  124  Fed.  601,  discussing 
meaning  of  words  *'just''  and  ''compensation"  in  condemnation  proceed- 
ings; St.  Paul,  etc.,  R.  Co.  v.  Cowell,  2  Dak.  521,  11  N.  W.  108,  to 
point  that  while  commissioners  appointed  in  condemnation  proceedings 
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are  required  to  exercise  their  own  judgment  yet  they  may  seek  light 
from  other  sources  the  better  to  aid  them  in  arriving  at  just  con* 
elusion. 

Cited  in  reference  notes  in  88  Am.  Dec.  113,  to  point  that  whenever 
private  property  is  taken  for  a  public  use,  just  compensation  must  be 
made  to  the  owner;  and  compensation  to  be  just  must  be  real,  substan- 
tial, full,  and  ample;  88  Am.  Dec.  114,  where  part  only  of  owner's  land 
is  taken,  the  injury  to  the  part  not  taken  is  a  proper  element  of  dam- 
age as  well  as  the  value  of  the  part  actually  taken;  if  the  eflfect  of 
the  taking  of  a  part  is  to  diminish  the  value  of  the  residue,  he  is 
entitled  to  recover  the  amount  of  the  injury  caused  by  the  appropria- 
tion of  the  part  taken  for  the  iises  to  which  it  is  applied;  88  Am.  Dec. 
118,  assessment  for  purpose  of  taxation  is  not  admissible  for  the  pur- 
pose of  determining  the  value  of  land  taken  under  eminent-domain  pro- 
ceedings; such  assessment  is  made  for  a  different  purpose,  and  is  not 
a  fair  criterion  of  the  marked  value  of  the  property;  85  Am.  St.  Rep. 
299,  loss  of,  or  injury  to,  business,  or  the  goodwill  thereof,  is,  as  a 
general  rule  not  to  be  considered  upon  the  inquiry  as  to  the  com- 
pensation to  be  awarded  a  person  whose  property  is  condemned  and 
taken  for  a  public  use. 

8  Nev.  177-178.    LYON  COUNTY  ▼.  WASHOE  COUNTY. 

Filing  and  service  of  notice.  —  Followed  in  Johnson  v.  Badger  Mill 
A  Min.  Co.  12  Nev.  262;  Reese  Gold  &  S.  Min.  Co.  v.  Rye  Patch  Consol. 
Mill  ft  Min.  Co.  16  Nev.  343;  Spofford  v.  White  River  Valley  L.  &  L.  S. 
Co.  24  Nev.  184,  51  Pac.  116  and  Brooks  v.  Nevada  Nickel  Syndicate,  24 
Nev.  272,  52  Pac.  576,  on  point  that  the  filing  of  the  notice  of  appeal 
must  precede,  or  be  contemporaneous  with  the  service  of  the  copy; 
Spafford  v.  White  River  Valley  L.  &  L.  S.  Co.  24  Nev.  184,  otherwise 
that  which  purports  to  be  a  copy  fails  as  such  for  want  of  an  original 
to  support  it;  cited  in  Humboldt  County  v.  Lander  County,  22  Nev. 
257,  58  Am.  St.  Rep.  750,  38  Pac.  579,  26  L.R.A.  750,  to  point  that 
the  principal  case  was  dismissed  by  the  supreme  court  for  want  or 
proper  service  of  the  notice  of  appeal,  and  an  examination  of  the 
record  shows  that  the  question  of  jurisdiction  was  not  raised  nor  passed 
upon  even  by  the  lower  court;  followed  in  State  v.  Preston,  30  Nev. 
304,  95  Pac.  919;  State  v.  Brown,  30  Nev.  496,  98  Pac.  872;  and  State 
▼.  Brown,  30  Nev.  504,  98  Pac.  874,  on  point  that  the  notice  of  appeal 
must  be  filed  before  served  upon  opposing  counsel,  or  the  appeal  will 
be  fatally  defective;  cited  in  Slocum  v.  Slocum,  1  Idaho,  590,  to  point 
that  filing  and  service  of  copy  of  notice  of  appeal  as  required  by  stat- 
ute before  supreme  court  take  jurisdiction  on  appeal;  Courtright  ▼. 
Berkins,  2  Mont.  405,  to  point  that  filing  of  notice  of  appeal  must 
precede  or  be  contemporaneous  with  the  service  of  a  copy  thereof,  to 
render  appeal  efl'ectual. 

-^—  From  juatices'  court*  —  C&ted  in  State  v.  Diatrict  Court,  34  Mont. 
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115»  115  Am.  St.  Rep.  522,  85  Pac.  872,  in  construing  $  1760  Code  of 
Civil  Procedure  relative  to  appeals  from  justices  of  the  peace;  Eldridge 
V.  Knight,  11  N.  Dak.  554,  93  N.  W.  861,  in  discussing  necessity  for 
service  of  bond  on  appeal  from  justices'  judgment;  State  v.  Third 
Judicial  Dist.  Ct  32  Utah,  422,  91  Pac  135,  discussing  necessity  of 
notice  of  filing  of  undertaking  on  appeal  from  judgment  of  justice 
under  §  3748  Rev.  Stats.  1898. 

8  Nev.  178-181.    GROVES  ▼.  TALLMAN. 

Partnership — Allegations  in  suits  respecting.  —  Cited  In  Dunlap  v. 
Byers,  110  Mich.  118,  67  N.  W.  1070,  to  point  that  in  a  bill  filed 
for  purpose  of  having  lands  declared  partnership,  it  is  not  necessary  to 
describe  the  property  specified;  Shriver  v.  McCloud,  20  Neb.  480,  30 
N.  W.  537,  as  to  necessary  allegations  in  petition  for  partnership 
accounting. 

•^— How  created.  —  Cited  in  reference  note  in  115  Am.  St.  Rep.  412, 
to  point  that  a  partnership  as  between  the  parties  is  always  created 
by  a  voluntary  agreement  of  the  parties  and  not  by  operation  of  law 
alone. 

8  Nev.  181-190.    CLARKE  ▼.  LYON  COUNTY. 

Statement  on  motion  for  new  triaL  —  Cited  in  Earles  v.  Gilham,  20 
Nev.  48,  14  Pac.  587,  holding  that  under  the  provision  of  §  197  of  the 
Civil  Practice  Act,  requiring  that  the  statement  on  a  motion  for 
a  new  trial  must  contain  the  specifications  of  error  relied  upon, 
is  inoperative;  and,  after  the  time  allowed  by  the  statute  for  amend- 
ments has  passed,  the  trial  court  has  no  authority  to  allow  the  paper 
filed  as  a  statement  to  be  amended  by  adding  thereto  specifications  ol 
error  which  had,  as  claimed  in  the  affidavit  in  support  of  the  motion, 
been  inadvertently  omitted. 

Counties  —  Liabilities  as  quasi  corporations.  —  Cited  in  Vincent  v. 
Lincoln  County,  30  Fed.  750,  in  discussing  the  rights  and  liabilities 
of  county  as  a  municipal  corporation  or  quasi  municipal  corporation: 
County  of  Lincoln  v.  Luning,  133  U.  S.  531,  33  L.  Ed.  767,  10  Sup.  Ct 
Rep.  364,  to  point  that  liability  of  county  to  be  sued  on  bonds  issued 
by  it  under  act  providing  for  suits  against  county  in  respect  to  their 
indebtedness ; 

Venue.  —  Cited  in  City  of  North  Yakima  v.  Superior  Court,  4 

Wash.  660,  30  Pac.  1055,  holding  municipal  corporation  cannot  be  sued 
outside  of  county  in  which  it  lies. 

Employment  of  counseL  —  Cited  in  reference  notes  in  81  Am. 

Dec.  108,  to  point  that  having  the  power  in  the  first  instance  to  employ 
counsel,  the  commissioners  had  the  power  to  ratify  the  unauthoriased 
act  of  the  district  attorney  in  employing  counsel  to  assist  him;  38  Am. 
8t.  Rep.  910,  county  commissioners  have  authority  to  employ  attorneys 
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to  protect  the  interests  of  their  counties,  and  to  bind  the  county  by 
eontracts  for  the  payment  of  such  attorneys. 

Vane— Judgment  without  objection  to.  — Cited  in  Burke  y.  Malaby, 
14  OUa.  658,  78  Pac.  107,  to  point  that  judgment  by  a  court  of  general 
jurisdiction  on  service  of  process  without  objection  made  to  venue,  is 
valid;  Famsworth  v.  Union,  etc..  Coal  Co.  82  Utah,  118,  89  Pac  76,  to 
point  that  statute  providing  suit  shall  be  brought  in  county  where 
defendant  resides  or  where  corporation  has  its  principal  place  of  busi- 
ness, confers  privilege  which  may  be  waived  and  does  not  go  to  juris- 
diction of  subject-matter. 

Qted  in  reference  note  in  34  L.R.A.  334,  to  point  that  where  the  first 
appeal  was  upon  a  ruling  on  an  instruction,  and  the  second  appeal 
qiuestioned  the  jurisdiction  which  was  involved  in  the  prior  case,  the 
fact  that  the  reversal  of  the  case  was  placed  on  other  grounds  was 
conclusive  that  the  supreme  court  first  entertained  the  opinion  that 
the  objection  to  the  jurisdiction  of  the  district  court  was  untenable 
(but  notwithstanding  this  the  supreme  court  discussed  the  question  of 
jurisdiction). 

City— -Employment  of  counseL  —  Cited  in  City  of  Huron  v.  Camp- 
bell, 3  S.  Dak.  321,  53  N.  W.  186,  as  to  right  of  city  to  employ  counsel 
to  assist  dty  attorney  in  conducting  legal  business. 

Order  regarding  change  of  venue  —  Appealability.  — Cited  in  Be 
Whitmore,  9  Utah,  445,  35  Pac.  525  and  Elliot  v.  Whitmore,  10  Utah, 
251,  37  Pac  462,  to  point  that  order  on  application  for  change  of  place 
of  trial  is  an  appealable  order. 

Administrator  —  Presenting  claim  before  suit.  —  Cited  in  Bose  v. 
Pierce  County,  25  Wash.  121,  64  Pac.  914,  discussing  the  fact  that 
presentation  for  allowance  of  claim  is  conditional  precedent  to  maintain- 
ing action  against  administrator. 

«  Hev.  190-202.    DALTON  v.  BOWKSR. 

Breach  of  covenant— -Measure  of  damages.  —  Followed  in  Hoffman  v. 
Bosch,  18  Nev.  361,  4  Pac.  704,  on  point  that  in  an  action  to  recover 
damages  for  breach  of  warranty  of  title  to  real  estate,  the  measure  of 
damages  is  the  value  of  the  property  at  the  time  of  sale,  to  be  ascer- 
tained by  the  purchase  money,  with  interest  thereon,  and  reasonable 
costs,  if  any  were  expended  in  defense  of  title  by  plaintiff;  cited  in 
Hazelett  v.  Woodruff,  150  Mo.  542,  51  S.  W.  1050;  and  Hynes  v. 
Paclcard,  92  Tex.  49,  45  8.  W.  563,  discussing  measure  of  damages  for 
breach  of  warranty. 

Cited  in  reference  notes  in  70  Am.  Dec.  122,  to  point  that  principal 
case  cites  Beaupland  v.  McKeen,  28  Pa.  St.  124,  70  Am.  Dec.  115,  as  to 
authority  for  proposition  that  the  measure  of  damages  ought  to  be  the 
purchase  price  for  the  whole  if  title  fails  as  to  the  whole,  or  a  pro- 
portion of  the  purchase  price  for  the  part  as  to  which  title  fails  unlc!«H 
such  part  is  proved  to  be  more  or  less  valuable;  19  Am.  Rep.  49,  the 
measure  of  damage  on  the  breach  of  warranty  is  a  deed,  is  the  value  of 
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the  property  at  the  time  of  the  ooiiTeyanoe  and  interest  thereon,  to- 
gether with  the  necessary  costs  and  expenses  incurred  in  defending  the 
title  and  that  such  costs  and  expenses  include  a  reasonable  counsel-fee. 

Costs  and  attorney's  fees.  —  Cited  in  reference  note  in  1  Am. 

Dec.  10;  and  19  Am.  Bep.  49,  to  point  that  as  a  general  rule,  costs 
will  include  necessary  counsel  in  defending  the  title;  24  Am.  St.  Rep. 
268,  as  to  the  allowance  of  attorney's  fees  in  the  action  in  which  the 
injured  party  is  evicted,  there  is  a  decided  conflict  in  the  authorities. 

Notice  of.  — ated  in  Teague  v.  Whaley,  20  Ind.  App.  30,  50 

N.  E.  42,  in  discussing  point  whether  notice  of  breach  of  covenant 
should  be  verbal  or  in  writing. 

Cited  in  reference  note  in  13  L.R.A.(N.S.)  733,  to  point  that  the 
notice  to  a  warrantor  of  land  of  the  adverse  suit  therefor,  in  order 
to  conclude  him  by  judgment  therein,  must  be  distinct,  unequivocal,  and 
expressly  require  him  to  appear  and  defend  such  adverse  suit. 

Appropriation  of  water  —  Rights.  —  Cited  in  reference  notes  in  43 
Am.  Dec.  281,  to  point  that  to  constitute  appropriation  of  water  there 
must  be  a  diversion  of  water  from  its  natural  channel,  for  so  long  as 
it  continues  therein  it  cannot  be  a  part  of  land  through  which  it 
flows;  10  L.R.A.  487,  as  between  persons  who  claim  the  water  of  a 
stream  flowing  through  the  public  land,  merely  by  the  prior  appropria- 
tion of  the  water  itself  or  by  a  prior  location  upon  the  land,  he  lias 
the  best  right  who  is  first  in  time. 

8  Nev.  203-208.    WELLAND  v.  RUBER. 

nines  and  Mining  — Oral  contracts.  —  Cited  in  Copper  River  Min.  Go. 
V.  McClellan,  2  Alaska  144;  and  Thompson  v.  Burk,  2  Alaska  252,  to 
point  that  oral  contracts  respecting  the  location  of  mining  ground  for 
joint  benefit  of  parties  is  not  an  agreement  within  statute  of  frauds; 
Cascadin  v.  Dunbar,  2  Alaska  413,  to  point  that  a  grub-stake  contract 
though  oral,  is  not  within  the  statute  of  frauds;  Moritz  ▼.  Lavelle,  77 
Cal.  12,  11  Am.  St.  Rep.  229,  18  Pac.  804,  to  point  that  where  mining 
partners,  imder  verbal  agreement,  claim  and  develope  upon  land  of 
another  and  authorize  one  member  to  buy  claim  for  benefit  of  all  and  he 
takes  deed  in  his  own  name  he  holds  title  in  trust  for  his  partners; 
cited  in  Book  v.  Justice  Min.  Co.  58  Fed.  119;  and  Shea  v.  Nilima,  133 
Fed.  213,  66  C.  C.  A.  263,  to  point  that  where  party,  under  oral  agree- 
ment to  locate  mining  ground  for  joint  benefit,  makes  location  in  hia 
own  name  he  will  hold  as  trustee,  such  claim  not  being  within  statute 
of  fraud;  Cascaden  v.  Dunbar,  157  Fed.  65,  84  C.  C.  A.  566,  in  holding 
plaintiff  should  have  been  awarded  undivided  one-half  interest  in  min- 
ing claim;  Mayhew  v.  Burke,  3  Ida.  341  (2  Ida.  1063)  29  Pac.  109« 
holding  evidence  suflicient  to  establish  mining  partnership,  saying  in 
principal  case  partnership  was  not  contested;  Herbour  v.  Reeding, 
8  Mont.  21,  to  point  that  where  partner  in  mining  partnership 
locates  land  in  his  own  name  he  ia,  under  the  implied  promise,  to  eon* 
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ytj  to  his  p«rt]iera  their  interest  in  it  upon  request;  dted  in  Eberle 
▼.  Gsrmiehael,  8  N.  M.  702,  47  Pae.  718,  to  point  that  dral  agreements 
among  partners  respecting  mining  locations  are  not  within  the  statute 
of  frauds;  Raymond  r.  Johnson,  17  Wash.  237,  61  Am.  St.  Rep.  908, 
49  Pae.  493»  to  point  that  oral  agreement  to  prospect  for  and  locate 
mining  claims  is  not  within  the  statute  of  frauds. 

Cited  in  reference  note  in  83  Am.  Dee.  110,  as  to  action  against 
mining  partner  for  specific  interest. 

8  Nev.  208-213.    STATE  ▼.  BROWN. 

larceny  in  another  county  —  Indictment.  —  Followed  in  State  t. 
Newman,  9  Nev.  52,  16  Am.  Rep.  3,  on  point  that  if  a  person  commits 
larceny  in  one  county  or  state  and  carries  the  goods  stolen  into 
another  coimty  or  state  and  there  makes  any  removal  or  asportation 
of  them,  having  in  his  mind  the  intent  to  steal,  he  may  be  properly 
indicted  for  larceny  of  them  in  the  latter  locality;  cited  in  People  v. 
Staples,  91  Cal.  27,  27  Pae.  524,  to  point  that  Cal.  Pen.  Code  §  497, 
786  and  789  merely  re-enacts  the  laws  that  were  before ;  People  ▼.  Prather, 
134  Cal.  389,  66  Pae.  485,  to  point  that  offenses  of  grand  larceny  may 
be  charged  as  having  been  committed  in  the  county  to  which  goods  were 
taken  and  in  which  information  is  filed;  State  v.  Kief,  12  Mont.  95,  29 
Pae.  655,  15  L.R.A.  725,  in  holding  that  in  the  determination  of  what 
constitutes  "felonious  stealing"  in  another  state  and  brought  into  Mon- 
tana is  to  be  determined  according  to  the  statute  of  Montana;  State 
▼.  DeWolfe,  29  Mont.  421,  74  Pae  1086,  to  point  that  in  an  indictment 
for  grand  larceny  for  bringing  stolen  property  into  county  it  is  not 
necessary  to  refer  to  place  in  which  the  stolen  property  was  originally 
taken  or  to  allege  what  took  place  there. 

8  Nev.  213-217.    STATE  T.  AH  TOM. 

Verdict  not  disturbed  on  appeal*  when.— Cited  in  State  t.  Berryman, 
8  Nev.  271,  in  holding  that  irrelevant  testimony  should  be  excluded, 
but  its  admission  will  not  vitiate  a  judgment  of  conviction  if  it  appears 
that  it  could  not  have  been  prejudicial  to  the  defendant;  followed  in 
State  ▼.  Raymond,  11  Nev.  109,  on  point  that  the  supreme  court  will 
not  reverse  a  judgment  in  a  criminal  case  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence  where  there  is  any  evidence  to 
support  it. 

Statement  by  codefendant  — Admissibility.  — Cited  in  State  v. 
Soule,  14  Nev.  456,  in  holding  that  a  statement  made  by  one  defendant, 
upon  his  preliminary  examination,  tending  to  exculpate  himself  and 
inculpate  co-defendants,  is  inadmissible  against  anyone  except  himself, 
and  if  admitted  is  prejudicial  error  for  which  a  new  trial  should  be 
granted;  State  v.  McLane,  15  Nev.  362,  to  point  that  the  only  thing 
decided  in  the  principal  case  was  that  the  statements  of  one  defendant, 
not  being  competent  evidence  against  a  co-defendant,  it  was  error 
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to  admit  them  against  the  defendants  generally  and  without  limita- 
tion; but  holding  that  where  after  the  death  of  the  person  for  whose 
murder  two  were  indicted,  each  of  the  defendants  made  statements  in 
regard  to  the  homicide,  exculpating  himself,  and  imputing  the  crime 
to  the  other,  and  these  statements  being  offered  by  the  prosecution 
on  trial  of  defendants  jointly,  the  respective  statements  were  admissi- 
ble; that  the  prejudice  resulting  to  the  defendants  from  their  mutual 
recriminations  was  an  unavoidable  evil,  necessarily  incident  to  their 
joint  trial. 

Confession  of  accomplice  »- Admissibility.  —  Cited  in  Reaves  v.  State, 
6  Wyo.  251,  44  Pac.  65,  to  point  that  confession  of  accomplice  not 
admissible  cause  for  implication. 

B  Nev.  218-219.    WARREN  ▼.  QUILL. 

Presumption  on  appeal.  —  Cited  in  Jones  v.  Adams,  19  Kev.  82,  S 
Am.  St.  Rep.  788,  6  Pac.  443,  to  point  that  where  the  evidence  in  a  case 
IS  not  presented  to  the  appellate  court  for  review,  every  material  fact 
not  found  must  be  presumed  in  favor  of  the  judgment;  that  if  there 
is  a  fact  which  was  important  which  is  not  found,  it  was  the  duty  of 
the  appellant  to  have  asked  for  a  definite  finding  upon  that  point. 

8  Nev.  219-239.    SKTRBIE  v.  OCCIDENTAL  MILL  ft  MIN.  CO. 

Mechanics'  lien  law.  —  Affirmed  in  Capron  v.  Strout,  11  Nev.  310,  on 
point  that  where  a  law  relating  to  mechanics'  liens  is  repealed  by  & 
new  law  containing  all  the  essential  parts  of  the  law  repealed,  the 
repeal  of  the  old  law  docs  not  destroy  existing  rights  thereunder; 
Capron  v.  Strout,  11  Nev.  314,  on  point  that  when  the  work  was  contin- 
uous, although  done  under  different  contracts,  the  mechanics'  lien  is 
preserved  by  giving  notice  within  sixty  days  after  the  work  is  com- 
pleted; cited  arguendo  in  State  v.  Yellow  Jacket,  etc.,  Min.  Co.  14  Nev. 
243,  as  having  held  that  plaintiff  need  not  have  brought  suit  to  fore- 
close any  but  his  own  mechanics'  lien,  and  then,  by  pursuing  the  pro- 
visions of  the  statute,  would  have  had  the  right  to  exhibit  proofs  as 
to  others;  and  that  by  bringing  suit  upon  all  the  liens,  doing  more 
than  was  necessary  for  him  to  do,  he  did  not  lose  the  right  to  have 
the  assigned  liens  enforced;  cited  in  Lonkey  v.  Wells,  16  Nev.  274, 
holding  that  plaintiff's  statement  of  his  mechanics'  lien  was  not  as 
clear  and  specific  as  it  might  have  been  made,  but  that  it  was  not  so 
defective  as  to  prevent  the  enforcement  of  the  lien;  Salt  Lake  Hard- 
ware Co.  V.  Chainman  Min.  etc.,  Co.  137  Fed.  635,  discussing  time  when 
contract  is  completed  fixing  relation  of  right  to  the  whole  and  state- 
ment of  additional  work  done  at  request  of  owner  is  considered  done 
under  the  contract;  Salt  Lake  Hardware  Co.  v.  Chainman  Min.  etc.  Go. 
187  Fed.  637,  in  discussing  the  intention  of  legislature  in  passing  me- 
chanic lien  labor  statute;  Waters  v.  Dixie  Lumber,  etc.,  Co.  106  Oa. 
595,  71  Am.  St.  Rep.  281,  32  S.  E.  637,  to  point  that  when  a  meclutn:cs* 
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lien  has  once  become  fixed  and  secure  it  is  a  vested  right  vrliich  the 
legislature  cannot  impair  by  change  of  statute  under  which  it  accrued; 
Craig  V.  Herzman,  9  N.  Dak.  146,  81  N.  W.  291,  to  point  that  when  the 
lien  of  a  material-man  has  under  statute,  become  fixed  and  secure,  it 
is  a  vested  right  where  a  subsequent  repeal  or  modification  under  which 
it  became  fixed  will  not  disturb  such  interest. 

Cited  in  reference  note  in  76  Am.  Dec.  508,  to  point  that  notice  of 
mechanics'  lien  need  not  set  out  items  of  account,  a  general  statement 
of  the  demand,  showing  its  nature  and  character,  being  sufficient. 

— -  CoBstmction.  —  Affirmed  in  Hunter  v.  Truckee  Lodge,  14  Nev. 
28;  followed  in  Malter  y.  Falcon  Min.  Co.  18  Nev.  212,  2  Pac.  50;  and 
Maynard  v«  Levy,  21  Nev.  244,  29  Pac  1091;  cited  in  Porteous  Dec.  Co. 
V.  Fee,  29  Nev.  380,  91  Pac.  136;  Tonapah  Lumber  Co.  v.  Nevada 
Amusement  Go.  30  Nev.  456,  97  Pac.  639,  to  point  mechanics'  lien  law 
is  to  be  liberally  construed;  affirmed  in  Hunter  v.  Truckee  Lodge,  14 
Nev.  28;  cited  in  Porteous  Dec.  Co.  v.  Fee,  29  Nev.  380,  91  Pac.  136,  and 
Tonopah  Lumber  Co.  v.  Nevada  Amusement  Co.  30  Nev.  456,  97  Pac.  639, 
on  point  that  a  substantial  compliance  with  its  provisions  is  all  that  is 
required  by  law;  followed  in  Malter  v.  Falcon  Min.  Co.  18  Nev.  212,  2 
Pac.  50,  on  point  the  spirit  and  purpose  of  the  law  is  to  do  substantial 
justice  to  all  parties  who  may  be  alTected  by  its  provisions,  and  that 
courts  should  avoid  unfriendly  strictness  and  mere  technicality;  cited  in 
Maynard  v.  Ivey,  21  Nev.  244,  29  Pac  1091,  to  point  these  statutes 
were  at  first  looked  upon  by  the  courts  to  be  in  derogation  of  the 
common  law,  and  hence  they  were  strictly  construed,  they  have  now, 
however,  become  an  integral  part  of  our  law,  and  their  justice  and 
beneficence  have  become  so  apparent  that  it  was  not  intended  by  the 
legislature  that  laborers'  lien  statements  should  be  strangled  by  techni- 
calities, but  being  remedial  in  their  nature  they  wore  to  receivr;  a 
broad  and  liberal  construction;  Porteous  Dec.  Co.  v.  Fee,  29  Nev.  380, 
91  Pac.  136,  holding  that  a  mechanics'  lien  can  lep^ally  exist  only  when 
it  is  perfected  in  the  manner  prescribed  by  the  statute  creating  it, 
and  that  a  substantial  compliance  with  the  law  is  sufficient  to  create 
a  valid  lien;  followed  in  Tonopah  Lumber  Co.  v.  Nevada  Amusement 
Co.  30  Nev.  456,  97  Pac.  639,  holding  that  a  mechanics'  lien  can  legally 
exist  only  when  perfected  in  manner  prescribed  by  the  statute  creating 
it,  and  the  statute  being  of  a  remedial  nature  should  be  liberally  con- 
strued, and  that  a  substantial  compliance  with  the  law  is  suflicient  to 
create  a  valid  lien;  cited  in  Cannon  v.  Williams,  14  Colo.  23,  23  Pac. 
457,  in  discussing  question  whether  mechanic  lien  statute  shall  receive 
strict  or  liberal  construction;  Salt  Lake  Hardware  Co.  v.  Chainman 
hGn.  etc.,  Co.  128  Fed.  510,  to  point  that  mechanic  lien  statute  is  to  be 
construed  so  as  to  carry  out  the  intention  of  the  legislature;  Franko- 
viz  V.  Ireland,  34  Minn.  406,  26  N.  W.  226,  to  point  that  a  running 
account  for  material  furnished  for  construction  of  building  is  an  entire 
contract,  the  special  items  are  not  to  be  regarded  a  distinct  cauaa  for 
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action;  State  Sash  &  D.  Mfg.  Co.  ▼.  Norwegian  D.  £.  L.  A.  Seminary, 
45  Minn.  256,  47  N.  W.  796,  filing  statement  within  time  provided  by 
statute  for  the  completion  of  building,  treating  the  whole  furnishing 
as  an  entirety,  entitles  contractor  to  lien;  Albright  ▼.  Smith,  2  S. 
Dak.  592,  51  N.  W.  594,  construing  mechanic  lien  law  and  holding  the 
furnishing  of  all  the  material  including  the  "glass  front"  for  building 
18  to  be  deemed  substantial,  continuous,  indistinguishable  transaction; 
ffill  ▼.  Alliance  Bldg.  Co.  6  S.  Dak.  171,  55  Am.  St.  Rep.  819,  60  N.  W. 
754,  construing  mechanic  lien  law  and  holding  that  assignment  of  debt 
or  taking  of  note  does  not  constitute  waiver  of  lien;  Taylor  t.  Dall 
Lead  etc,  Co.  131  Wis.  357,  111  N.  W.  493,  construing  mechanic  lien 
law  holding  that  the  furnishing  of  material  for  building  is  to  be  con- 
sidered and  continued  through  the  whole  contract  as  not  under  contract 
until  the  last  delivery;  Taylor  v.  Dall  Lead,  etc.,  Co.  131  Wis.  358, 
111  N.  W.  494,  construing  mechanic  lien  law  holding  unity  of  con- 
tract is  not  essential  to  unity  of  transaction  where  latter  appeared 
from  continuity  of  services  rendered. 

Assignability  of  lien.  —  Cited  in  Duncan  v.  Hawn,  104  Cal.  14, 

37  Pac.  627;  Clarkson  v.  Louderback,  36  Fla.  671,  19  So.  891;  Midland 
R.  Co.  V.  Wilcox,  122  Ind.  91,  23  N.  E.  509;  Brown  v.  School  Dist.  48 
Kan.  712,  29  Pac.  1071;  Kerr  ▼.  Moore,  54  Miss.  288;  Victorian  Number 
Two  (Sutton  v.  The  Victorian)  26  Ore.  198,  46  Am.  St.  Rep.  616,  41 
Pac.  1104,  and  McDonald  y.  Kelly,  14  R.  L  338,  as  to  assignability  of 
mechanic  lien;  McDonald  v.  Kelly,  14  R.  L  338,  in  absence  of  statutory 
provision  to  the  contrary;  Hill  v.  Alliance  Building  Co.,  6  S.  Dak.  171, 
55  Am.  St.  Rep.  819,  60  N.  W.  754,  assignment  does  not  constitute 
waiver  of  lien;  Merchant  v.  Ottumwa  Water,  etc.,  Co.  54  Iowa,  454,  6 
N.  W.  711,  to  point  that  when  contractor  has  completed  contract  and 
filed  his  claim  for  lien  he  may  assign  both  the  debt  and  the  lien;  Kent 
▼.  Muscatine  N.  &  S.  R.  Co.  115  Iowa,  386,  88  N.  W.  936,  to  point 
that  under  statute  declaring  that  the  laborer  should  have  Hen  on 
any  tax  voted  in  aid  of  railroad  to  extent  of  labor  done  upon  road, 
the  lien  is  assignable;  Falconio  v.  Larsen,  31  Ore.  147,  48  Pac  705» 
37  LJI.A.  257,  to  point  that  mechanics'  lien  laws  are  designed  to  protect 
a  deserving  class  of  individuals  who  are  usually  dependent  upon  their 
recent  earnings  for  the  sustainance  of  themselves  and  those  depending 
upon  them  and  that  it  was  undoubtedly  the  purpose  of  the  legislature 
to  make  the  wages  of  laborers  speedily  available  and  the  assignment 
of  their  preferred  claims  would  more  frequently  promote  that  purpose 
than  could  otherwise  be  done,  holding  that  the  fact  that  a  meclianics' 
lien  claim  is  assigned  for  collection  does  not  destroy  its  validity  nor 
prevent  the  holder  from  suing  in  his  own  name  for  its  enforcement. 

Cited  in  reference  notes  in  49  Am.  St.  Rep.  530,  to  point  that  the 
great  weight  of  authority,  as  well  as  the  better  reasoning,  is  in  favor 
of  the  rule  that  a  perfected  mechanics'  lien  may  be  assigned,  and  the 
assignee  may  thereafter  enforce  it  in  his  own  name,  and  in  the  same 
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metliod  tbat  the  assignor  might  haye  done;  49  Am.  St.  Rep.  531,  » 
number  of  liens  may  be  assigned  to  one  person,  who  may  maintain  a 
suit  as  such  assignee  on  all  the  liens  in  his  own  name. 

Repeal    and    re-enaetment,    intent    of    legislature.     Cited    In 

Pormont  Lumber  Go.  v.  Tuclcer  Lumber  Co.  2  Colo.  472,  to  point 
that  intention  of  legislature  not  to  impair  rights  of  action  grounded 
upon  amended  statute  is  sufficiently  manifest  by  re-enacting  the  sub- 
stantial provisions  thereof;  Sayer  ▼.  Brown,  119  Ga.  547,  46  S.  E.  652, 
to  point  tiiat  where  one  statute  expressly  repeals  the  existing  statute 
and  at  the  same  time  re-enaeta  its  provisions  in  whole  or  in  part,  the 
re-enactment  neutralizes  the  appeal  so  far  as  the  old  law  is  continued 
in  force;  Reynolds  y.  Bowen,  138  Ind.  449,  36  N.  E.  761,  to  point  that 
as  near  as  statute  expressly  repeals  a  former  statute  and  at  the  same 
time  re-enacts  the  law  repealed,  the  re-enactment  so  far  neutralizes  the 
repeal  as  to  keep  the  old  law  in  force  without  interruption;  Gameau 
▼.  Port  Blakeley  Mill.  Go.  8  Wash.  470,  36  Pac.  463,  discussing  effect 
upon  logger  lien  of  appeal  and  re-enactment  of  statute  under  which 
lien  accrued. 

Attorney  —  Lien  upon  jvdgment,  assignable.  —  Cited  In  Sibley  t. 
Willard,  31  Minn.  202,  17  N.  W.  338,  holding  lien  of  attorney  for  com- 
pensation upon  judgment  is  assignable. 

8  Nev.  239-24Z    STATE  T.  ROBERTS. 

Time  and  place  ^  Trial  held  out  of,  Judgment  TOid.  — Cited  In  Ex 
parte  Roberts,  9  Nev.  46,  16  Am.  Rep.  1;  and  Ex  parte  Ryan,  10  Nev. 
262,  to  point  that  a  trial  of  a  criminal  case  held  out  of  term,  any 
judgment  rendered  therein  is  void  and  on  an  appeal  a  new  trial  will 
be  awarded;  but  in  Ex  parte  Ryan,  10  Nev.  262;  the  question  whether 
in  proceedings  by  habeas  corpus  without  an  appeal  from  the  void  judg- 
ment  having  been  taken,  the  supreme  court  could  declare  the  conviction 
vofd,  for  the  reason  that  he  was  tried  and  found  guilty  at  a  term  of 
court  not  authorized  by  statute,  raised  but  not  decided;  Ex  parte 
Gardner,  22  Nev.  284,  39  Pac.  570;  and  Gamble  v.  First  Judicial  Dist. 
Ct.  27  Nev.  247,  74  Pac.  532,  to  point  that  proceedings  at  another  time 
and  place  and  in  another  manner  than  that  specified  by  law  thereof 
in  the  personal  presence  and  under  the  direction  of  a  judge,  are  coram 
non  judice,  and  void;  Wonacott  v.  Rice,  27  Nev.  106,  73  Pac.  661,  to 
point  that  courts  have  no  power  to  act  away  from  the  place  fixed  for 
their  terms  and  that  even  council  cannot  confer  jurisdiction  in  such 
cases;  Williams  v.  Reutzel,  60  Ark.  159,  29  S.  W.  375,  to  point  that 
meeting  together  of  judge  and  officers  of  a  court  at  a  place  other  than 
that  authorized  by  law  is  not  a  court  under  the  constitution  and  law; 
In  re  Terrill,  52  Kan.  32,  39  Am.  St  Rep.  327,  34  Pac.  458;  and  in  Re 
McClaskey,  2  Okla.  574,  37  Pac.  856,  holding  that  clerk  having  no 
authority  to  open  and  adjourn  court,  favor  of  judge  to  appeal  on  day 
appointed  for  holding  term,  was  loai  of  term;  Scott  v.  State,  43  Tex. 
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Gr.  596,  68  S.  W.  178,  to  point  that  court  must  be  begun  on  day  fixed 
for  holding  the  term  and  if  judge  is  absent  on  that  day  the  term  will 
lapse,  in  the  absence  of  an  enabling  act. 

^—Indictment  returned  out  of  tenn.  —  Cited  in  Stockslager  t. 
United  States,  116  Fed.  592,  54  C.  C.  A.  46,  discussing  meaning  of 
"term  of  court"  and  passing  on  objection  that  indictment  was  invalid 
because  returned  into  a  court  held  out  of  term  time. 

Void  judgment « Equity  relieve  when.  — Cited  in  Dalton  ▼.  Libby^ 

9  Nev.  195,  holding  that  where  a  party,  against  whom  a  void  judg- 
ment has  been  rendered,  exhausts  his  remedy  by  motion  to  have  it  set 
aside,  he  may  maintain  a  suit  in  equity  for  that  purpose. 

Record  on  appeaL  —  Cited  in  Skinner  v.  Beshoar,  2  Colo.  387,  dis- 
cussing record  on  appeal  and  what  it  should  show. 

8  Nev.  243-247.    TAYLOR  v.  HENDRIB. 

Taking  debt  out  of  statute  —  Acknowledgment.  —  Cited  in  Biddel  v. 
Brizzolara,  64  Cal.  356,  30  Pac.  610,  to  point  that  unqualified  acknowl- 
edgment of  debt  to  stranger  will  not  take  it  out  of  the  statute  of 
limitations;  Sibert  v.  Wilder,  16  Kan.  181,  22  Am.  Rep.  280,  to  point 
that  acknowledgment  of  debt  to  take  it  out  of  the  statute  must  be 
made  to  the  creditor  or  someone  acting  for  him  and  upon  which  the 
creditor  is  to  act  or  confide;  Dorsey  v.  Gunkle,  18  S.  D.  458,  101  N.  W. 
37,  to  point  that  to  constitute  a  new  or  continuing  contract,  acknowl- 
edgment of  debt  or  promise  must  be  made  in  writing  to  the  creditor 
or  his  agent  under  the  signature  of  the  debtor,  and  be  direct  and 
unqualified. 

Cited  in  reference  note  in  16  Eng.  Rul.  Cas.  178. 

8  Nev.  247-251.    PEACOCK  v.  LEONARD. 

Order  for  restitution.  —  Cited  in  State  v.  Rose,  4  N.  Dak.  336,  58 
N.  W.  521,  26  L.RJL  604,  to  point  that  incidental  to  the  power  of  an 
appellate  tribimal  to  reverse  judgments  of  an  inferior  court,  ia  the 
power  to  order  restitution  of  everything  which  has  been  taken  from 
the  party  who  is  successful  on  the  appeal,  by  virtue  of  a  judgment 
which  has  been  reversed;  that  this  power  to  order  restitution  is  not 
limited  to  reversals  on  appeal  or  writ  of  error;  that  it  is  a  power 
which  the  court  exercises  without  special  statutory  authority  to  render 
effective  its  appellate  jurisdiction;  and  that  it  can  exercise  the  same 
power  when,  on  writ  of  certiorari,  it  has  annulled  the  proceedings  of 
some  inferior  court  for  want  of  jurisdiction. 

8  Nev.  251-256.    STATE  v.  BURNS. 

Instructiont  by  court's  own  motion.  —  Followed  in  State  v.  Pierce^  8 
Xev.  298,  on  point  that  a  court  has  a  right  to  give  instnietioiit  to 
the  jury  in  a  criminal  case  of  its  own  motion. 
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—  Ho  put  of  record  in  case.  —  Followed  in  State  v.  Rover,  11  Nev. 
344;  8Ute  ▼.  Rover,  13  Nev.  20;  SUte  v.  Maher,  25  Nev.  471,  62  Fac. 
237;  SUte  ▼.  Douglas,  26  Nev.  205,  65  Pac.  804,  and  State  v.  Hill,  105 
Pac  (Nev.)  1026,  on  point  that  instructions  given  by  the  court  of 
its  own  moticm  in  a  criminal  case  form  no  part  of  the  record,  should  not 
be  included  in  the  transcript,  and  will  not  be  considered  on  appeal 
where  they  are  not  embodied  in  a  bill  of  exceptions;  State  v.  Bouton, 
26  Nev.  41,  62  Pac.  596,  on  point  that  it  is  only  the  instructions  pre- 
sented and  given  or  refused  that  need  not  be  excepted  to  or  embodied 
in  a  bill  of  exceptions;  cited  in  State  v.  Bums,  27  Nev.  294,  74  Pac. 
984,  to  point  that  Comp.  L.  1900,  §  4391,  providing  that  "when  any 
written  charge  has  been  presented  and  given,  or  refused,  the  question 
or  questions  presented  in  such  charge  need  not  be  excepted  to,  nor 
embodied  in  a  bill  of  exceptions,"  etc.,  does  not  apply  to  a  charge 
given  by  the  court  on  its  own  motion;  and  where  the  record  does  not 
show  either  that  any  exception  was  taken  to  an  instruction,  or  that 
it  was  "presented  and  given,"  an  objection  thereto  cannot  be  consid- 
ered on  appeaL 

8  Nev.  257-26^    BECKHAN  ▼.  STANLEY. 

Harried  woman  deserted  —  Alienation  by.  — Cited  in  Cook  v.  Wall- 
ing, 117  Ind.  13,  10  Am.  St.  Rep.  17,  19  N.  E.  534,  2  L.R.A.  770,  to 
point  that  a  married  woman  who  has  been  deserted  cannot  alien  or 
incumber  her  real  estate  in  the  absence  of  her  husband,  except  by  pur- 
suing the  course  indicated  by  the  statute;  Buford  v.  Adair,  43  W.  Va. 
216,  64  Am.  St.  Rep.  854,  27  S.  E.  262,  to  point  that  in  some  states 
married  woman  separate  from  her  husband  cannot  make  good  deed  to 
her  real  estate  because  husband  does  not  join  her  in  the  instrument. 

Cited  in  reference  note  in  64  Am.  St.  Rep.  867,  to  point  that  to 
enable  a  deserted  wife  to  sue,  and  to  render  her  liable  to  be  sued,  as 
a  feme  sole,  her  husband's  abandonment  must  be  an  absolute  and  com- 
plete desertion,  with  an  intent  to  renounce,  de  facto,  the  marital  rela- 
tion, and  to  leave  her  to  act  as  a  feme  sole;  64  Am.  St.  Rep.  869,  if 
wife  has  not  power,  under  any  particular  statute,  to  convey  real  prop- 
erty, without  the  consent  of  her  husband  and  his  joinder  in  the  deed, 
her  deed  of  such  property,  acquired  by  her  whilst  a  feme  sole  trader, 
and  whilst  abandoned  by  her  husband,  would  be  void,  if  made  without 
the  indispensable  requisites  of  a  separate  examination  and  other 
solemnities  required  by  law. 

8  Nev.  262-271.    STATE  v.  BERRYMAN. 

Larceny  — What  conatitntes.  —  Cited  in  Brandon  v.  Weat,  28  Nev. 
508,  83  Pae.  329,  holding  that  the  sand  is  a  part  of  the  land  the  same 
as  ore,  marble,  or  stone  before  removal  is  a  part  of  the  realty ;  Murphy 
V.  Olberding^  107  Iowa»  549,  78  N.  W.  206,  to  point  that  where  adjoin- 
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ing  proprietor  in  reconstnicting  wire  fence  on  or  near  the  line  takes 
■ome  of  the  wire,  he  is  not  guilty  of  larceny. 

Cited  in  reference  notes  in  88  Am.  St.  Rep.  590,  to  point  that  no  par- 
ticular space  of  time  is  necessary,  the  only  criterion  being  that  there 
must  be  such  a  separation  between  the  severance  and  the  taking  that 
they  will  not  constitute  one  transaction;  88  Am.  St.  Rep.  590,  note» 
88  Am.  St.  Rep.  691,  taking  and  carrying  away  quartz  rock  not  yet 
severed  from  the  realty  is  not  larceny. 

8  Ner.  271-276.    FITCH  ▼.  ELKO  COUNTY. 

Statutory  construction.  —  Followed  in  Odd  Fellows  Savings,  etCi* 
Bank  v.  Quillen,  11  Nev.  118,  on  point  that  where  the  object  of  the 
legislature  is  plain  and  the  language  unequivocal,  unambiguous  and 
susceptible  of  but  one  construction,  the  legislature  must  be  understood 
to  mean  just  what  it  has  plainly  and  explicitly  expressed  and  that 
there  is  nothing  left  for  the  courts  to  construe. 

8  Nev.  276-285.    STATE  EX  RJtL.  BROADHAN  ▼.  LAKE. 

Toll-roads  and  toll-bridges.  —  Cited  in  State  ex  rel.  Keith  ▼.  Dayton 
&  V.  Toll-road  Co.  10  Nev.  162,  holding  that  by  allowing  travellers  to 
pass  over  a  toll-road  and  by  collecting  tolls  thereon,  the  owners  dedi- 
cated their  road  to  the  public  use,  and  that  the  general  public  have 
thereby  acquired  such  an  easement  to  travel  over  the  road  as  precludes 
the  owner  from  asserting  any  ownership  inconsistent  with  such  use; 
Virginia  Cafion  Toll-Road  Co.  v.  People,  22  Colo.  435,  45  Pac.  400,  37 
L.RJk.  720,  to  the  point  that  a  toll-road  corporation  cannot  during 
the  life  of  its  franchise  impart  to  another  corporation  or  to  a  natural 
person  the  power  to  continue  the  exercise  of  its  corporate  franchise 
after  the  period  of  its  limitation  has  expired;  State  ▼.  Lawrence 
Bridge  Co.  22  Kan.  461  and  State  y.  Scott  County,  etc..  Road  Co.  207 
Mo.  81,  105  S.  W.  760,  to  point  that  when  license  to  take  toll  on  bridge 
expired,  public  took  bridge  disburdened  of  tolls. 

Cited  in  reference  note  in  37  L.R.A.  716,  to  point  that  a  toll-bridge 
cannot  be  constructed  over  a  navigable  stream  without  legislative  au- 
thority; 37  L.R.A.  717,  in  Nevada  the  owner  of  a  road  who  allows  the 
public  to  pass  over  it  and  collects  tolls  therefor,  dedicates  it  to  the 
public  use,  subject  only  to  the  collection  of  tolls  while  he  may  lawfully 
do  so;  58  L.R.A.  169,  in  the  principle  case  it  was  held  that  a  claim  to 
a  perpetuity  of  franchise  in  a  right  to  take  toll  on  a  bridge  over  a 
navigable  stream  was  merged  in  a  statutory  contract  for  the  construc- 
tion of  a  toll-road  of  which  such  bridge  was  treated  as  a  part,  whereby 
it  was  dedicated  to  the  public  on  the  expiration  of  the  term  granted; 
15  L.RJl.(N.S.)  99,  in  the  principal  case,  the  court,  upon  the  principle 
that  to  constitute  an  officer  de  facto  there  must  be  an  office  with  * 
place  for  its  exercise  and  an  incumbent  under  claim  of  right,  held  that 
a  purported  franchise  granted  by  one  assuming  to  act  as  probate  judge 
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of  Gknon  eoanty,  territory  of  Utah,  after  the  territory  where  the  pre- 
tended judge  was  acting  had  been  incorporated  within  the  state  of 
Nerada,  eooid  not  be  upheld  as  the  aet  of  a  de  facto  oflker. 

8  Ner.  285-291.    LAKE  ▼.  TOLLBS. 

Equitable  issue  —  Jury  trial.  —  Followed  in  Duffy  v.  Moran,  12  Ner. 
97  and  Costello  v.  Scott,  30  NeT.  68,  93  Pac.  3,  on  point  that  where  the 
only  issue  to  be  tried  ia  an  equitable  one,  neither  party  is  entitled  to 
demand  a  jury;  Costello  v.  Scott,  30  Nev.  63,  33  Pac.  8,  the  calling 
of  a  jury  in  such  a  case  is  a  matter  of  discretion  with  the  judge; 
when  there  are  contested  questions  of  fact,  the  chancellor  may,  and 
oftentimes  should,  call  a  jury  to  assist  him  in  arriving  at  a  just 
conclusion;  but  the  verdict  is  merely  advisory,  and  only  to  satisfy  his 
conscience,  if  he  is  not  satisfied  with  it,  he  can  and  should  disregard 
it;  if  it  is  satisfactory,  he  can  and  should  adopt  it,  and  file  his  findings 
and  decree  accordingly. 

Cited  in  reference  note  in  97  Am.  Dee.  516,  to  point  that  when  there 
are  contested  questions  of  fact,  the  chancellor  may  call  a  jury  to  assist 
him  in  arriving  at  a  just  conclusion;  but  the  verdict  is  merely  advisory, 
and  if  he  chooses,  he  may  disregard  it  as  unjust  and  unsatisfactory. 

Assessment  of  damages  by  master.  —  Cited  in  State  v.  Sunapee 

Dam  Co.  72  N.  H.  128,  65  Atl.  907,  to  point  that  discretion  of  chancellor 
in  ordering  damages  assessed  by  master  instead  of  by  jury  is  not  sub- 
ject of  exception. 

Misconduct  of  counsel  —  Improper  language.  —  Cited  in  Abel  v.  Hitt, 
30  Nev.  105,  98  Pac.  230,  to  point  that  alleged  misconduct  on  the  part 
of  the  counsel  in  certain  improper  language  and  argument  was  evidently 
not  considered  so  harmful  or  injurious  as  to  warrant  a  judgment  grant- 
ing a  new  trial. 

Riparian  rights.  — ated  in  Lux  v.  Haggin,  69  GaL  433,  10  Pac.  77S, 
as  opposed  to  the  views  arrived  at  regarding  riparian  rghts. 

CSted  in  reference  notes  in  43  Am.  Dec.  280,  to  point  that  mere  pos- 
session of  nnsurveyed  public  land  confers  no  riparian  rights;  90  Am. 
Dee.  642,  a  mere  locator  of  unsurveyed  government  or  public  lands, 
with  nothing  but  possessory  rights,  has  no  riparian  rights  in  a  stream 
of  water  flowing  through  such  land;  30  L.RA.  678,  in  Nevada  it  is 
held  that  a  mere  possessor  of  public  land  has  no  riparian  rights  in  the 
stream  running  through  it. 

Appropriation  of  water  —  Right  to.  ^  Cited  in  Trambley  v.  Luter- 
man,  6  N.  M.  26,  27  Pac.  315,  to  point  that  right  to  appropriate  waters 
exists  without  ownership  of  soil  as  against  all  persons  but  the  govern- 
ment or  its  grantees,  but  possessicm  of  unsurveyed  public  land  gives 
rise  to  no  right  to  riparian  rights  in  streams  flowing  through  it. 

8  Her.  291'-304.    STATE  T.  PIERCE. 
GriiBiaal  cmo— -Inatructionay  pretomption  as  to.  —  Cited   in   State 
17 
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V.  Keith,  9  Nev.  17,  holding  that  on  appeal  in  a  criminal  ease,  where 
the  testimony  is  not  carried  up,  it  will  be  presumed  that  the  instruc* 
tions  to  the  jury  were  applicable  to  the  proofs,  unless  it  clearly  ap- 
pears that  no  case  could  reasonably  be  imagined  in  which  that  would 
be  correct;  State  v.  Rover,  11  Key.  344,  in  holding  that  where  nothing 
is  properly  presented  to  the  appellate  court  except  the  indictment  and 
the  instructions  which  were  asked  by  the  prosecution  and  given  by  the 
court,  if  the  instructions  would  be  correct  in  any  conceivable  state  of 
the  case,  they  must  be  sustained 

o^— Rigjit  to  open  and  dose.  —  Followed  in  State  ▼.  Smith,  10  Nev. 
113;  and  State  v.  Pearce,  15  Nev.  194,  on  point  that  the  privilege  of 
closing  the  argument  in  a  criminal  case  belongs  to  the  state. 

Benevolent  lottery.  —  Cited  in  State  v.  Overton,  16  Nev.  152, 

holding  that  in  a  criminal  prosecution  against  a  benevolent  associa- 
tion conducting  a  lottery  that  the  courts  cannot  make  any  distinction 
in  respect  to  the  matter  of  the  transaction  or  the  character  of  the  per- 
sons engaged  in  it;  that  it  is  their  bounden  duty  to  declare  the  law; 
Allen  V.  United  States,  115  Fed.  12,  62  C.  C.  A.  597,  to  point  that  all 
men  stand  equal  before  the  law  and  have  same  constitutional  rights 
and  privileges;  no  technicality  except  express  right  of  law  should  de- 
prive accused  person  of  constitutional  right. 

-^-Justification  as  defense. ^ Cited  in  Territory  v.  Edmonson,  4 
Mont.  145,  1  Pac.  740,  in  discussing  justification  as  a  defense  on  a 
trial  for  homicide. 

8  Nev.  305-308.    BLASDEL  ▼.  EEAN. 

Sei-vice  of  summons  —  Record  on  default,  conclusiveness.  —  Cited  in 
Lonkey  v.  Keyes,  etc.,  Min.  Co.  21  Nev.  318,  31  Pac.  59,  17  hJR,JL  353, 
holding  that  in  an  appeal  from  a  judgment  by  default  reciting  that 
''summons  was  issued  and  served  as  by  law  provided,  and  that  all  parties 
were  properly  before  the  court,"  was  not  conclusive  where  the  record 
before  the  appellate  court  contained  all  the  evidence  on  which  the  lower 
court  absumed  to  acquire  jurisdiction;  overruled  in  Lonkey  v.  Keyes 
S.  M.  Co.  21  Nev.  320,  31  Pac.  60,  17  L.RJ^.  351,  so  far  as  in  conflict  with 
decision  relating  to  suflSciency  of  service  of  summons. 

Cited  in  reference  note  in  94  Am.  Dec.  765,  to  point  that  every  legal 
intendment  is  in  favor  of  the  validity  of  the  judgment  of  a  court  of 
superior  jurisdiction,  and  it  will  be  presumed  that  evidence  to  establish 
the  sufficiency  of  the  service  of  summons  to  the  satisfaction  of  the 
court  was  introduced. 

Judgment  —  Collateral  attack.  —  Cited  in  Lee  v.  Rogers,  Fed.  Cas. 
No.  8,201,  2  Sawy.  549,  to  point  that  judgment  regular  on  its  face  not 
showing  affirmatively  aliy  want  of  authority,  cannot  be  collaterally 
questioned. 
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8  Her.  309-310.    STATE  ez  reL  HETZEL  t.  BOARD  OF  COMM'RS 
OF  EUREKA  COUNTY. 

Petitioii  for  election  —  Jurisdiction  of  county  commissioners.  —  Fol- 
lowed  in  Hetzel  v.  Board  of  Corners,  8  Nev.  362,  holding  that  it  waa 
within  the  jurisdiction  of  the  board  of  county  eommisaionera  to  act 
upon  a  petition  for  the  holding  of  election  and  determined  from  evi- 
dence before  them  whether  or  not  the  petitioners  were  "qualified  elec- 
tors of  Eureka  County;"  cited  in  Godchaux  v.  Carpenter,  19  Nev.  421, 
14  Pac.  143,  holding  that  where  a  petition  to  the  board  of  county  com- 
missioners for  the  establishment  of  a  road  did  not  disclose  the  names 
of  the  owners  of  land  through  which  the  road  was  to  pass,  and  the  rec- 
ords of  the  board  did  not  show  that  they  had  found  that  a  majority  of 
the  resident  tax-payers  of  the  district,  according  to  the  last  previous 
assessment- roll,  had  signed  the  petition,  as  required  by  statute,  which 
was  a  jurisdictional  fact  that  must  appear  from  the  record,  and  the 
record  failing  so  to  show,  the  action  of  the  board  was  null  and  void; 
distinguished  in  State  v.  Crosby,  24  Nev.  123,  77  Am.  St.  Rep.  786,  50 
Pac.  128,  pointing  out  that  in  the  principal  case  the  inferior  tribunal 
had  determined  matters  which  they  were  expressly  authorized  to  deter- 
mine and  had  acted  upon  matters  clearly  within  their  power  and  ju- 
risdiction, while  in  the  case  under  consideration  the  court-martial  had 
assumed  to  do  what  the  law  expressly  prohibited. 

Mandamus  —  Lies  where.  —  Followed  in  Hardin  t.  Guthrie,  26  Nev. 
252,  66  Pac.  745,  on  point  that  mandamus  will  lie  to  compel  judicial  and 
quasi- judicial  officers  to  act,  but  that  it  cannot  be  invoked  to  correct 
or  review  errors  of  judgment  or  decision  when  given;  that  the  court 
cannot  say  in  mandamus  that  the  particular  judgment  or  conclusion  is 
wrong,  cannot  substitute  its  judgment  for  the  judgment  of  the  officer 
or  tribunal  sought  to  be  coerced;  State  v.  Curler,  26  Nev.  356,  67  Pac. 
1077,  on  point  that  mandamus  will  lie  to  compel  an  officer  or  tribunal 
exercising  judicial  functions  to  act, — to  hear, — but  never  for  the  pur- 
purpose  of  reviewing  or  correcting  judicial  acts,  however  erroneous  or 
wrong  they  may  be;  State  v.  Boerlin,  30  Nev.  477,  98  Pac.  404,  holdinj» 
that  mandamus  will  not  lie  to  review,  regulate,  revise,  or  annul  the 
official  discretion  of  judgment  of  the  board  of  county  commissioners 
after  they  have  once  heard,  considered,  and  finally  exercised  their 
discretion  and  judgment,  no  matter  whether  said  exercised  discretion 
and  judgment  is  erroneous  or  excessive;  distinguished  in  State  v.  Mar- 
tin, 103  Pac.  (Nev.)  841,  on  ground  statute  and  facts  different. 

8  NeT.  311.    STATE  ▼.  FELLOWS. 

Appeal  —  Statement  or  bill  of  exceptions  necessary.  —  Affirmed  in 
State  V.  Lamb,  20  Nev.  181,  19  Pac.  33,  on  point  that  an  appeal  pre- 
sented without  any  statement  or  bill  of  exceptions  will  be  dismissed. 

Record  in  criminal  case.  —  Cited  in  State  v.  Murphy,  21  Nev. 

333,  31  Pac  513,  in  holding  that  where  there  is  not  statute  directing 
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what  the  record  shall  be  upon  an  appeal  by  the  state  in  a  oriminai 
case,  the  alleged  errors  must  be  presented  by  means  of  a  bill  of  excep- 
tionsy  and  that  if  not  so  presented  the  appeal  wiU  be  dismissed. 

8  Nev.    312-322.    STATE  ▼.  ROBET. 

^Adopted"  statnte  — Construction.  — Followed  in  Hunter  ▼.  Truckee 
Lodge,  14  Nev.  36,  on  point  that  where  a  statute  has  received  a  judicial 
construction  in  the  state  of  its  original  adoption  and  it  is  thereafter 
adopted  by  another  state  that  construction  is  presumed  to  have  been 
adopted  along  with  the  statute;  cited  in  Gossage  v.  Crown  Point,  etc, 
Min.  Co.  14  Nev.  167,  holding  that  where  statute  ''adopted"  has  previ- 
ously been  in  existence  in  two  other  states  in  one  of  which  states  it 
had  already  been  construed  and  after  its  adoption  was  construed  by  the 
court  of  the  other  state,  the  construction  put  upon  the  statute  prior 
to  its  adoption  by  the  third  state  is  the  one  which  is  to  be  preferred; 
In  Be  Boyce,  27  Nev.  334,  75  Pac.  4,  65  L.RA.  66,  to  point  that  it  is 
well  settled  that  where  a  statute  has  received  a  judicial  construction, 
and  is  afterwards  adopted  by  another  state,  the  construction  as  well 
as  the  terms  of  the  statute  will  be  deemed  adopted;  Robinson  v.  Belt, 
187  U.  S.  48,  47  L.  ed.  68,  23  Sup.  Ct.  18,  to  point  that  where  statute  is 
adopted  from  another  state,  the  received  construction  at  the  time  it 
was  adopted  are  considered  as  accompanying  the  statute  and  forming 
an  integral  part  thereof;  second  decisions  may  be  entitled  to  respect 
but  are  not  controlling. 

Cited  in  reference  note  in  3  L.R.A.  391,  to  point  that  where  congress 
or  the  legislature  of  a  state  enacts  a  statute  which  is  a  transcript  of 
an  English  act  that  has  received  a  known  and  settled  construction  by 
the  courts  of  that  country,  that  construction,  at  the  time  of  such  en- 
actment, is  to  be  deemed  as  accompanying  and  forming  an  integral  part 
of  the  same. 

Indictment  ^  Negativing  exceptions.  —  Cited  in  State  v.  Ah  Chew, 
16  Nev.  63,  40  Am.  Rep.  488,  holding  that  in  an  indictment  for  a  stat- 
utory olTense  is  not  necessary  to  state  the  negative  of  an  exception 
to  the  state  unless  the  exception  is  such  as  to  render  the  negative  of  it 
an  essential  part  of  the  definition  or  description  of  the  offense  charged; 
followed  in  State  v.  Buckaroo  Jack,  30  Nev.  334,  96  Pac.  498,  on  point 
that  it  is  only  necessary,  in  an  indictment  for  a  statutory  offense,  to 
negative  an  exception  to  the  statute,  when  that  exception  is  such  as 
to  render  the  negative  of  it  an  essential  part  of  the  definition  or  des- 
cription of  the  offense  charged;  and  holding  further  that  it  is  not 
necessary  to  negative,  in  an  indictment  or  information  in  the  state 
eourts,  the  jurisdiction  of  the  federal  courts;  cited  in  Territory  v.  Bums, 
6  Mont.  75,  9  Pac.  434,  discussing  sufficiency  of  indictment;  State  ▼. 
Williams,  9  Mont.  181,  23  Pac.  336,  discussing  sufficiency  of  indictment 
under  Comp.  Laws,  p.  509,  §  46,  defining  weight. 

—  Conviction  of  lower  officer.  —  Followed  in  State  v.  Collyer,  17 
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Nev.  286,  289,  30  Pfte.  896,  on  point  that  if  the  indictment  is  good  for 
the  crime  of  assault  with  intent  to  kill  that  it  ought  to  be  held  suffi- 
cient to  sustain  a  conviction  of  an  assault  with  a  deadly  weapon  with 
intent  to  inflict  bodily  injury  on  the  familiar  principle  that  the  graver 
charge  includes  the  less;  cited  in  State  v.  Collyer,  17  Nev.  288,  30  Pac. 
895,  in  holding  that  where  there  is  any  doubt  as  to  whether  the  in- 
strument  used  in  committing  the  assault  was  a  deadly  weapon,  it  is  a 
question  for  the  court  and  Jury  to  decide;  followed  in  Ex  parte  Cur- 
now,  21  Nev.  36,  37,  24  Pac.  432,  holding  that  under  an  indictment  for 
murder  a  defendant  may  be  lawfully  convicted  of  an  assault  with  In- 
tent to  kill;  dted  in  People  v.  Lightner,  49  Cal.  229,  holding  person 
charged  for  assault  with  intent  to  commit  murder  may  be  convicted  of 
*'an  assault  with  a  deadly  weapon  with  intent  to  inflict  upon  the  per- 
son of  another  a  bodily  injury,  without  cause  or  excuse;"  State  v.  Mc- 
Lennen,  16  Ore.  61,  16  Pac  880,  to  point  that  an  indietment  charging 
assault  with  intent  to  kill  by  shooting  with  shot  gun  k>aded  with  bul- 
let will  sustain  verdict  of  assault  with  deadly  weapon  with  intent  to 
inflict  bodily  injury. 

8  Her.  322-344.    SVAHS  T.  JOB. 

Statutory  conttructioa  — Part  bad  and  part  Toid.  ^- Followed  in 
State  V.  Curtis,  0  Nev.  338,  holding  that  there  is  nothing  inoonsittent  in 
declaring  one  part  of  the  statute  valid  and  another  part  void;  cited  in 
Owen  V.  Nye  County,  10  Nev.  346,  declaring  there  is  nothing  said  in 
the  principal  case  in  conflict  with  the  views  expressed;  followed  in 
State  V.  Swift,  11  Nev.  147,  on  point  that  when  a  part  of  a  statute  is 
unconstitutional,  that  will  not  authorize  the  court  to  declare  the  re- 
mainder of  the  statute  void,  unless  all  the  provisions  are  connected  in 
subject-matter,  depending  on  each  other,  operating  together  for  the  same 
purpose,  or  otherwise  so  oonneeted  in  meaning  that  it  cannot  be  pre- 
sumed that  the  legislature  would  have  passed  one  without  the  other; 
followed  in  Turner  v.  Fish,  19  Nev.  296,  9  Pac.  886,  holding  that  fg  1 
and  3  of  the  act  of  1883  are  valid,  notwithstanding  the  invalidity  of 
f  2,  which  is  entirely  independent  of,  and  disconnected  with,  the  other 
sections;  State  v.  Westerfield,  23  Nev.  474,  49  Pac  121,  holding  that  if 
a  law  is  passed  by  the  legislature,  constitutional  in  part,  but  unconsti- 
tntional  as  to  some  of  its  provisions,  that  which  is  constitutional  will 
be  sustained,  unless  the  whole  scope  and  object  of  the  law  is  defeated 
by  rejecting  the  objectionable  features;  cited  in  State  v.  (Pndgett) 
County  Com'rs,  19  Fla.  630,  in  passing  on  constitutionality  of  Act  of 
August  Z,  1868,  ch.  1668. 

.— -Proviaoe  of  court  —  Followed  in  State  v.  California  Min.  Go.  16 
Ner.  269,  holding  that  whether  the  power  of  the  legislature  was  rea- 
sonably or  unreasonably  exercised;  whether  it  was  wise  or  unwise, 
expedient  or  inexpedient,  to  enact  the  law,  are  questions  left  exclu- 
sively to  other  departments  of  our  state  government  to  decide,  and 
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their  judgment  muBt  neeesBarily  be  decisiTO  upon  these  questions;  State 
V.  Board  of  Com'rs.  21  Nev.  238,  29  Pac.  975  and  State  v.  Board  of 
Com'rs,  22  Nev.  411,  41  Pac.  149,  on  point  that  all  presumptions  are 
in  favor  of  the  constitutionality  of  a  statute,  and  it  will  be  held  valid 
until  the  mind  of  the  court  is  clearly  convinced  to  the  contrary;  cited 
in  fitchett  v.  Henley,  104  Pac.  (Nev.)  1066,  to  point  that  acts  of  the 
legislature  are  presumed  constitutional  until  declared  void  by  court  of 
competent  jurisdiction;  McGuire  v.  Chicago,  etc,  R.  Co.  131  Iowa,  349, 
108  N.  W.  905,  discussing  prerogative  of  court  to  declare  unconstitu- 
tional act  of  legislature. 

"Practical**  eonatmctioiL — Cited  in  State  ex  rel.  Gordwell  ▼. 

Glenn,  18  Nev.  44,  1  Pac.  191,  to  point  that  where  co-ordinate  depart- 
ments of  the  state  government  have  for  a  long  time  constituted  the  pro- 
vision of  the  constitution  in  a  given  manner,  under  which  construction 
property  and  other  rights  have  vested,  and  which  construction  ought  not 
to  be  overthrown  unless  it  is  manifestly  erroneous,  it  is  clearly  the  duty 
of  the  court  to  give  some  weight  to  the  construction  which  has  been 
deliberately  given  by  the  legislative  and  executive  departments. 

Sepngnance  works  repeal.  —  Cited   in  Dunn   v.  City  of  Great 

Falls,  13  Mont.  63,  31  Pac.  1019,  holding  that  positive  repugnancy 
works  repeal  by  implication,  to  the  extent  of  such  repugnancy. 

General  and  special  laws.  —  Affirmed  in  State  v.  Swift,  11  Nev.  142, 
holding  that  the  act  incorporating  Carson  city  is  not  in  violation  of 
the  provisions  of  §  21  of  art.  IV  of  the  Constitution,  which  declares, 
*' Where  a  general  law  can  be  made  applicable  all  laws  shall  be  gen- 
eral;" cited  arguendo  in  State  v.  Consolidated  V.  Min.  Co.  16  Nev.  444, 
in  holding  constitutional  stats.  1873,  p.  169,  prescribing  additional 
penalty  for  nonpayment  of  tax;  followed  in  State  ex  rel.  Williams  v. 
County  Comr's.  19  Nev.  253,  9  Pac.  127,  holding  that  it  was  the  inten- 
tion of  the  framers  of  the  constitution  to  allow  the  legislature  to  pass 
some  local  and  special  laws;  cited  in  McGill  v.  State,  34  Ohio  St.  265, 
construing  constitutional  provision  requiring  all  laws  of  a  general 
nature  to  be  of  uniform  operation. 

Qted  in  reference  note  in  14  L.R.A.  566,  to  point  that  the  mere 
fact  of  the  passage  of  the  law  is  prima  facie  evidence  that  a  general 
law  could  not  be  made  applicable  and  will  be  conclusive  in  the  ab- 
sence of  an  affirmative  showing  to  the  contrary. 

8  Nev.  346-359.     BOTLAN  ▼.  HUGUET. 

Trover  and  conversion  —  Measure  of  damages.  —  Followed  in  Men- 
zies  v.  Kennedy,  9  Nev.  160,  holding  erroneous  an  instruction  by  the 
court  that  if  they  found  that  after  a  demand  defendant  failed  or  re- 
fused to  deliver,  plaintiff  is  entitled  to  recover  the  highest  market 
value  of  the  stock  from  the  time  of  demand  until  the  commencement 
of  this  action;  cited  in  Newman  v.  Kane,  9  Nev.  239,  holding  that 
in  the  case  of  wrongful  sale  of  property  attached  the  damages  should 
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be  measured  by  the  market  value  at  date  of  sale,  with  interest  on  the 
amount  therefrom;  followed  in  Bercich  v.  Marye,  9  Nev.  817,  holding 
that  the  market  value  of  stock  at  the  date  of  conversion  is  the  meas- 
ure of  damages  in  action  of  trover;  but  in  the  statutory  action  of 
«laim  and  delivery  of  personal  property,  in  case  a  return  cannot  be  had, 
the  value  of  the  stock  at  the  day  of  trial,  with  the  dividends  that  have 
been  paid  upon  it  as  damages   for  detention,  is   the  only   complete 
indemnity;  Ward  v.  Carson  River  Wood  Co.  13  Nev.  62,  holding  that 
the   plaintiff  is  entitled   to   recover   full   compensation   for  the   value 
of  the  property  taken;  but  he  is  not  entitled  to  recover  the  value  as 
increased  by  the  labor  and  expenditure  of  money  upon  the  part  of  the 
defendant  or  any  of  his  predecessors  in  interest ;  Ward  v.  Carson  River 
Wood  Co.  18  Nev.  63,  on  point  that  where  there  is  nothing  in  the  case, 
calling  for  any  special  or  exemplary  damages,  the  true  measure  of 
damages  which  the  plaintiff  was  entitled  to  recover  was  the  value  at 
the  time  of  the  conversion,  with  legal  interest  from  that  date  up  to 
judgment;  Gardner  v.  Brown,  22  Nev.  169,  87  Pac.  240,  holding  that 
the  value  of  the  property  at  the  time  of  the  conversion,  with  interest 
from  that  date,  together  with  such  special  damages  as  the  plaintiff  may 
be  entitled  to,  is  the  rule  in  trover;  adding  that  new  decisions  show 
that  the  purpose  of  the  court  has  been  to  fully  indemnify  the  injured 
party  without  punishing  the  wrongdoer;  cited  in  Payne  v.  Elliott,  64  Cal. 
342,  35  Am.  Rep.  80,  to  point  that  it  is  the  "shares  of  stock"  which 
constitute  the  property  of  a  shareholder  and  that  an  action  is  main- 
toinable  for  conversion  of  the  shares  of  stock  which  the  certificate 
represents  as  well  as  for  the  certificate;  Daggett  v.  Davis,  53  Mich. 
37    51  Am.  Rep.  91,  18  N.  W.  649,  holding  evidence  showed  conversion 
of 'stoek  in  strict  sense  of  term  and  that  damage  suffered  was  value  of 
stock;  Kuhn  v.  McAllister,  1  Utah,  275,  holding  that  in  action  for  con- 
version  of  mining  stock,  the  shares  are  treated  as  personal  property 
and  the  word  "shares"  includes  the  certificate  also;  Walley  v.  Deseret 
Nat  Bank,  14  Utah,  322,  47  Pac.  151,  discussing  what  may  be  shown 
in  reduction  of  damages  in  an  action  for  conversion  of  promissory 

"""S'ted  in  reference  notes  in  76  Am.  Dec.  319;  and  43  L.R.A.  740  to 
point  that  brokers  in  ordinary  transactions  between  them  and  their 
principals  perform  their  duty  so  long  as  they  are  prepared  at  all  times 
to  deliver  on  payment  and  demand  certificates  representing  the  requi- 
site  number  of  shares  of  the  kind  of  stock  purchased,  though  they  may 
have  disposed  of  the  identical  shares  of  stock  purchaBed  on  some  one 
particulaVorder;  79  Am.  Dec.  505,  if  the  pledgee  of  stock  wrongfully 
inverts  it,  the  measure  of  damages  for  the  conversion  in  in  general 
the  value  of  the  stock  at  the  time,  with  interest;  11  Am.  Rep.  35  the 
measure  of  damages  for  the  conversion  of  stock  is  tl,e  value  of  the 
property  at  the  time  of  the  conversion  with  interest  from  the  con- 
lerSon  to  the  judgment,  together  with  any  special  ^-^j^Ke  ^^'^^ 
legitimately  ariae  out  of  the  matter  in  existence  at  the  date  of  the 
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tort;  it  further  beld,  that  the  highest  market  value  between  the  eon- 
yernon  and  the  trial  was  not  the  correct  measure;  43  L.R.A.  741,  the 
fact  that  a  broker  who  had  failed  did  not  have  enough  stock  of  a  par- 
ticular kind  to  fill  all  his  contracts  therefor  cannot  be  urged  as  an  ob- 
jection to  a  recovery  as  for  a  conversion  of  stocks  by  a  customer  for 
whom  he  had  purchased  stocks  of  that  kind,  and  who  had  not  assented 
to  the  assignment,  and  had  made  a  demand  for  a  return  of  his  stock, 
which  was  refused. 

Trespass  on  mining  claim  —  Measure  of  damages.  —  Followed  in 
Waters  v.  Stevenson,  13  Nev.  168,  29  Am.  Rep.  293,  holding  that  in 
an  action  of  trespass  upon  a  mining  elaim  the  injured  party  is  enti- 
tled to  full  compensation  for  his  loss  and  nothing  more;  and  that  the 
court  erred  in  instructing  the  jury  not  to  include  the  defendant's  ei- 
penses,  to  be  deducted  from  the  gross  yield  of  the  ore,  the  necessary 
cost  of  mining  the  ores. 

Corporate  stock— > Sight  to  transfer  on  books.  —  Cited  in  Dunne  v. 
Stotesbury,  16  Colo.  91,  26  Pac.  334,  holding  applicable  the  statute  of 
limitations  in  an  action  to  be  declared  the  holder  of  certain  shares 
of  stock  in  a  corporation  which  has  been  duly  and  regularly  filled  out 
43  Mo.  App.  88,  11  L.R.A.  473,  to  point  that  the  holder  of  a  certificate 
of  stock  in  a  corporation  which  has  been  duly  and  regularly  filled  out 
by  endorsement  and  filling  in  the  name  in  blank  power  of  attorney, 
is  entitled,  on  demand  of  the  corporation,  to  have  it  transferred  in  the 
books  of  the  company  to  himself  as  present  holder;  and  if  such  de- 
mand is  refused  the  holder  is  entitled  to  maintain  an  action  against 
the  corporation  for  damages  for  conversion  of  his  shares. 

8  Nev.  359-362.    HBTZEL   v.   BOARD   OP   COMMR'S    OF   EUREKA 
COUNTY. 

Certiorari.  — Cited  in  Morgan  v.  Board  of  Com'rs,  9  Nev.  370,  to 
point  that  if  the  law  had  allowed  the  question  of  sufficiency  of  peti- 
tion to  be  determined  by  the  board  of  county  commissioners,  without 
affidavits,  then  the  case  under  the  constitution  would  have  been  similar 
to  the  principal  case  where  the  sufficiency  of  evidence  on  which  the 
board  acted  could  not  be  inquired  into  by  writ  of  certiorari;  followed 
in  Birchfield  v.  Harris,  9  Nev.  386,  holding  that  where  the  judge  acted 
with  sufficient  jurisdiction  of  person  and  subject-matter  it  is  imma- 
terial how  erroneous  the  order  complained  of,  it  cannot  be  reviewed  on 
writ  of  certiorari;  Phillips  v.  Welch,  12  Nev.  169,  holding  that  inquiry 
under  writ  of  certiorari  cannot  be  extended  any  further  than  is  neces- 
sary to  determine  whether  the  inferior  tribunal  has  exceeded  its  juris- 
diction or  has  regularly  pursued  its  authority;  In  re  Wixom,  12  Nev. 
222,  on  point  that  the  review  upon  certiorari  extends  only  to  the  ques- 
tion whether  the  inferior  tribunal  has  kept  within  its  jurisdicton,  and 
that  mere  errors  not  involving  any  excess  of  authority  wiH  not  be 
inquired  into;  Kapp  v.  District  Court,  108  Pac  (Nev.)  236  aad  State 
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▼.  Second  Jadieial  Diet.  Court,  105  Pac.  (Nev.)  1024,  on  point  that 
on  certiorari  inquiry  will  not  extend  further  than  to  determine  whether 
inferior  tribunal  had  jurisdiction  to  make  order  complained  of;  cited  in 
State  T.  Board  of  Com'rs,  21  Mont.  477,  54  Pac.  942,  to  point  that  where 
petition  is  presented  to  board  with  the  requisite  number  of  names,  in 
absence  of  objection  and  of  fraud,  it  will  be  sufficient  to  enable  court 
on  certiorari  to  say  that  board  regularly  pursued  its  authority  in 
premises;  whether  action  founded  upon  strictly  legal,  sufficient  or  the 
passing  evidenoe,  cannot  be  decided  in  such  action. 

Cited  in  reference  note  in  12  Am.  Dec.  685,  to  point  that  mere  errors 
in  exercise  of  jurisdiction  cannot  be  corrected  by  certiorari,  where  there 
is  «By  other  available  mode  of  redress. 
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9  Her.  1fr^20.    STATS  ▼.  KEITH. 

iBstmctioiUy  in  crimiaal  caae  ~  nuUinedf  when.— Cited  in  SUto 
T.  Rover,  11  Kev.  344,  holding  that  where  nothing  ie  properly  pre- 
sented for  consideration  except  the  indictment  and  the  instructione 
which  were  aaked  by  the  prosecution  and  given  by  the  court,  if  the 
instructions  would  be  correct  in  say  conceivable  state  of  the  case  they 
must  be  sustained;  followed  in  State  v.  Loveless,  17  Nev.  428,  30  Pac. 
1082,  holding  that  when  no  testimouy  is  presented,  it  is  always  pre- 
sumed by  appellate  court  that  the  instructions  given  in  the  lower  court 
were  applicable  to  the  proofs  in  that  particular  case;  and  the  instruc- 
tions should  never  be  declared  erroneous  unless  it  clearly  appears  that 
DO  case  eould  reasonably  ba  imagined  wherein  they  would  be  correct. 

S  Nev.  20-23.    XSAn  T.  CARLOW. 

Possession— Acts  constituting.  — Cited  in  Eureka  Mining,  etc,  Co. 
V.  Way,  11  Nev.  176,  to  point  that  the  acts  necessary  to  constitute 
possession  must,  in  a  great  measure,  depend  upon  the  character  of  the 
land,  the  locality,  and  the  object  for  which  it  is  taken  up. 

•  Hev.  23-28.    LIBBT  r.  DALTON. 

Appeal— .Presumption  on.  — Followed  in  White  Pine  Co.  t.  Herriek, 
19  Nev.  311,  10  Pac.  216,  on  point  that  Judgment  of  the  district  court 
will  not  be  disturbed  as  being  unsupported  by  the  evidence  when  the 
statement  fails  to  affirmatively  show  that  it  contains  all  of  the  ma- 
terial evidence;  cited  in  Quinn  v.  Quinn,  27  Nev.  175,  74  Pac.  €, 
holding  that  any  fact  necessary  to  support  the  order  is  presumed  to 
have  been  proved,  in  the  absence  of  an  affirmative  showing  to  the  oon- 
trary. 

9  Vev.  28-38.    HASTE  T.  UASTIH. 

No  citation* 
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9  Hey.  89-43.    CONNSRY  y.  SWIFT. 

Certioraxi  — Followed  in  Neyad*  Cent.  R.  Co.  y.  Distriet  Conrty  21 
Ney.  411,  82  Pae.  678,  to  point  that  a  writ  of  certiorari  will  not  lie 
where  there  is  an  appeal. 

Cited  in  reference  notes  in  19  Am.  Dec.  605,  to  point  that  if  a 
party  has  lost  his  remedy  against  an  erroneous  or  irregular  judgment, 
with  his  own  fault,  equity  may  interfere;  64  Am.  St.  Rep.  251,  when- 
ever inyalidity  of  judgment  is  apparent  from  an  inspection  of  the 
record  so  that  no  extrinsic  eyldence  is  essential  to  defend  against 
it,  and  he  who  relies  upon  it  must  necessarily  fail  upon  the  produc- 
tion of  such  record,  and  the  remedies  of  the  judgment  debtor  must 
therefore  be  adequate  under  all  circumstances  in  which  the  judgment 
or  other  writ  issued  thereon  is  sought  to  be  employed  against  him, 
equity  need  not  and  will  not  interfere;  80  L.R.A.  201,  injunction  will 
be  denied  on  ground  that  there  is  a  remedy  at  law  by  suit  for  dam- 
ages; 31  LJI.A.  202,  an  injunction  was  refused  against  a  judgment 
rendered  at  an  improper  time  when  it  was  not  shown  that  complainant 
had  not  an  adequate  remedy  at  law  by  a  suit  for  damages;  82  LJLA. 
226,  an  injunction  will  not  be  granted  where  there  is  a  remedy  at  law; 
33  LJLA.  327,  an  injunction  will  not  be  granted  where  there  is  a  rem- 
edy at  law  by  action  for  damages;  82  L.R.A.  328,  an  injunction  will 
not  be  granted  where  there  is  a  remedy  at  law  by  motion  to  set  aaide, 

9  Ney.  44-46,  16  Am.  Rep.  1.    SZ  PARTS  ROBERTS. 

Sentence  — Sttificiettcy  of  record.  — Cited  in  Ex  parte  Dela,  25  Ney, 
350,  60  Pae.  219,  83  Am.  St  Rep.  603,  holding  that  the  redtals  of  th* 
commitment  at  the  time  of  passing  sentence  to  the  effect  that  the 
court  informed  the  petitioner  of  the  finding  of  the  indictment  against 
him  for  murder,  of  his  arraignment,  plea,  trial,  and  the  yerdict  of  the 
jury,  are  not  sufficient  to  raise  a  presumption  that  he  had  been  con- 
yicted  of  murder  in  the  second  degree,  such  recitals  being  of  mere 
matters  of  procedure,  and  no  part  of  the  judgment,  and  which,  if  not 
included  in  the  commitment,  would  not  affect  the  right  of  the  warden 
to  detain  the  prisoner. 

-^-Cumulatiye.  — CSted  in  Bloom's  Case,  53  Mich.  598,  19  N.  W. 
201,  holding  sentence  to  begin  at  expiration  of  prior  one  yoid;  Xx 
parte  Jackson,  96  Mo.  120,  8  S.  W.  801,  holding  that  where  prisoner 
is  sentenced  at  same  term  of  court  to  three  successiye  terms  of  im- 
prisonment, and  the  case  as  to  the  second  term  is  reyersed,  on  serying 
his  first  term,  prisoner  is  entitled  to  his  discharge  without  senring 
third  term. 

Cited  in  reference  notes  in  26  Am.  Dec  47,  to  point  that  a  prisoner^ 
already  undergoing  imprisonment  for  one  felony,  was  conyicted  of 
another,  and  was  sentenced  to  imprisonment  for  a  second  term  to 
begin  at  the  close  of  the  former,  and  first  term  of  imprisonment  hayinc 
been  completed,  such  prisoner  was  released  on  habeas  corpus,  on  ihm 
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ground  that  the  second  sentence  was  void  for  uncertainty,  if  it  was  to 
count  from  the  close  of  the  first,  and  if  it  was  to  count  from  the 
date  of  the  second  conviction,  it  had  expired;  7  Am.  St.  Rep.  601,  un- 
certainty in  sentence  entitles  the  prisoner  to  discharge;  74  Am.  St. 
Rep.  338,  where  a  prisoner  has  heen  convicted  of  several  offenses,  the 
court  may  give  judgment  upon  each  of  them,  directing  that  the  term 
of  imprisonment  for  one  shall  commence  at  the  expiration  of  that  of 
another;  87  Am.  St.  Rep.  196,  where  a  person  was  sentenced  to  the 
state  prison  for  one  year,  to  commence  upon  the  expiration  of  another 
term,  and  one  year  afterward  the  first  sentence  and  judgment  were 
adjudged  void,  it  was  decided  on  habeas  corpus  that  the  sentence 
either  commenced  to  run  immediately  on  rendition  and  had  expired, 
or  it  was  void  for  uncertainty,  and  in  either  case  the  prisoner  was 
entitled  to  be  released;  7  LJELA.(NJ3.)  128,  cumulative  sentence  is 
void  for  uncertainty  where  the  prior  sentence  is  afterward  declared 
void  oa  appeaL 

Snspenaion  ot*— In  re  Markuson,  6  N.  Dak.  185,  64  K.  W.  941, 

holding  trial  court  cannot  postpone  from  time  to  time  date  at  which 
shall  go  into  effect  after  a  valid  judgment. 


9  Nev.  46-48.    HEIL  v.  WYKSCOOP. 

Appeal  —  Method  of  taking.  —  Followed  in  Burbank  v.  Rivers,  20 
Nev.  83,  16  Pac.  432,  on  point  that  the  method  of  taking  appeals,  and 
the  questions  to  be  considered  thereunder  by  the  appellate  court,  are 
matters  of  purely  statutory  regulation. 

t  Nev.  48-97,  16  Am.  Repi  8.    STATE  t.  NEWMAN. 

Larceny  in  another  county  — Indictment.  —  Followed  in  State  v. 
Bouton,  26  Nev.  41,  62  Pac.  596,  holding  that  an  instruction  to  the 
effect  that  if  a  person  commit  a  larceny  in  one  county  or  state,  and 
carries  the  property  stolen  into  another  county  or  state,  and  there 
makes  any  removal  or  asportation  of  it  with  intent  then  and  there  to 
steal  the  same,  he  may  be  properly  indicted  and  tried  for  the  larceny 
of  the  property  in  the  later  place;  cited  in  State  v.  Kief,  12  Mont. 
98,  29  Pao.  656,  15  L.R.A.  726,  to  point  that  most  of  the  precedents 
of  indictments  in  reports  do  not  set  forth  the  facts  which  occurred  in 
any  foreign  country  or  state. 

Cited  in  reference  note  in  40  Am.  St.  Rep.  802,  to  point  that  if  a 
person  commits  larceny  in  one  state  and  carries  the  goods  stolen  into 
another  state,  and  there  makes  a  removal  of  them,  having  the  intent 
to  steal,  he  may  be  indicted  for  larceny  in  the  latter  state. 

Cited  in  reference  note  in  Rex  v.  Brisac,  8  Eng.  RuL  Cas.  149. 

9  Nev.  68-64w    STATS  t.  HALL. 

HomiddA-- Hostile  threats.  —  Followed  in  State  v.  Stewart,  9  Nev. 
180,  131;  and  State  v.  Harrington,  12  Nev.  134,  holding  that  mere 
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threats,  unaccompanied  by  some  demonstration  of  liostility  from  wiiich 
the  accused  might  reasonably  infer  the  intention  of  their  execution  by 
deceased,  would  not  justify  homicide;  nor  would  acts  of  hostility,  how- 
ever violent,  of  themselves  excuse  the  slayer;  there  must  be  some  overt 
acts  or  words  at  the  time  clearly  indicative  of  a  present  purpose  to  do 
the  injury;  cited  in  People  v.  Campbell,  69  Cal.  260  (43  Am.  Rep.  267), 
holding  threats,  unaccompanied  by  any  acts  which  threaten  life  or 
limb,  will  not  excuse  felonious  homicide;  State  v.  Shadwell,  26  Mont. 
66,  66  Pac  609;  and  Thomason  v.  Territiory,  4  N.  M.  163,  13  Pae.  226, 
to  point  that  prior  threats  of  decedent  against  defendant  whether  com- 
municated  or  not  inadmissible  in  justification  unless  at  time  of  kill- 
ing decedent  indicated  by  conduct  intention  to  carry  them  into  execu- 
tion. 

—  Necessity  of  showing  overt  act  — Cited  in  reference  note»  in 
89  Am.  St.  Rep.  702,  to  point  that  the  rule  is  apparently  universal 
that  evidence  offered  by  the  defense  to  an  indictment  for  murder,  to 
the  effect  that  the  deceased,  prior  to  the  homicide,  threatened  the  de- 
fendant's life,  whether  communicated  to  him  or  not,  is  inadmissible 
unless  proof  is  first  made  that  there  was  an  overt  act  of  attack  on  the 
part  of  the  deceased,  showing  an  intention  to  carry  out  the  purpose  of 
his  threats,  and  that  the  defendant  at  the  time  of  the  fatal  encounter 
was  in,  or  honestly  thought  himself  to  be  in,  imminent  and  apparent 
danger;  in  the  absence  of  evidence  of  such  hostile  demonstration  of  the 
part  of  the  deceased,  testimony  of  threats  made  by  him  against  the 
accused,  to  prove  that  the  latter  had  the  right  to  kill,  is  irrelevant 
and  inadmissible;  17  L.R.A.  666,  evidence  of  threats  is  admissible  when 
they  were  communicated  to  the  accused  previous  to  the  killing,  and 
when  it  appears  that  at  the  time  of  the  killing  the  deceased  made  overt 
acts,  indicative  ot  a  present  intention  to  execute  the  threats;  3  L.RA. 
(N.S.)  624,  as  a  general  rule,  threats  made  by  the  victim  against  the 
accused,  whether  communicated  or  uncommunicated,  unless  accompanied 
or  followed  by  such  a  real  or  apparent  demonstration  of  an  immediate 
intention  to  execute  them  as  would  naturally  induce  a  reasonable  belief 
that  the  person  threatened  would  lose  his  life,  or  suffer  serious  bodily 
harm,  are  not  admissible;  3  L.R.A.(N.S.)  626,  threats  by  the  victim 
against  the  accused  may  be  taken  into  consideration  and  weighed  in 
connection  with  overt  acts  indicating  hostility  in  determining  the  ex- 
istence of  a  reasonable  and  honest  conviction  on  the  part  of  the  slayer 
that  killing  the  threatener  was  immediately  necessary  to  save  himself 
from  loss  of  life  or  grevious  bodily  harm;  3  L.R.A.(N.S.)  627,  the 
rule  has  been  asserted  that  uncommunicated  threats  are  admissible 
only  where  the  evidence  leaves  a  doubt  as  to  whether  the  slayer  or  the 
deceased  was  the  aggressor  at  the  time  of  the  homicide;  3  L.RA. 
(N.S.)  642,  the  prevaling  rule  in  the  American  states  is  that  the  appre- 
hension of  danger  and  belief  of  necessity  which  will  justify  killing 
in  self-defense  must  be  a  reasonable  apprehension  and  belief,  such  as 
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•  TCUonftble  mui  of  oourage,  or  a  reMonable  oonngeoai  nuui,  wouldj 
mdcr  the  dreninntanees»  have  eniertained. 

9  Her.  64-87.    LAMBURTH  ▼.  DALTON. 

Appeal — Statement  on  motion  for  new  trial,  diarecarded.— Followed 
in  Thomas  t.  SuUWan,  11  Ner.  282,  holding  that  where  the  court 
below  allowed  and  settled  a  statement  after  action  upon  the  motion 
for  new  trial  and  after  an  appeal  was  taken,  the  trial  court  having 
lost  jurisdiction  by  the  appeal,  the  statement  on  motion  for  new  trial 
must  be  disregarded;  cited  in  Crosby  v.  North  Bonanza  S.  Min.  Co.  23 
NeT.  74,  42  Pac  684,  holding  that  a  motion  for  a  new  trial,  when 
made  upon  a  statement,  should  not  be  ruled  upon  until  the  statement 
has  been  settled  and  authenticated;  or  ruling  is  irregular  and  prema- 
ture, and  should  be  vacated  upon  motion; 

Order  granting  new  trial — Rerersal,  effect  — Cited  in  Thomas  t. 
Sullivan,  11  Nev.  283,  in  holding  that  the  effect  of  the  reversal  of  an 
order  granting  a  motion  for  a  new  trial,  when  the  reversal  results 
from  the  fact  that  the  decision  was  prematurely  made,  is  to  leave 
the  motion  still  pending  in  the  court  below  to  be  regularly  and  prop- 
erly disposed  of. 

•  Her.  67-71.    TRBADWAY  t.  WILDER. 

Treadway  v.  Wilder,  12  Nev.  110,  same  case  on  a  third  appeal; 
Treadway  v.  Wilder,  16  Nev.  365,  same  case  on  a  fourth  appeal. 

Motion  for  new  trial— Weight  of  evidence.  —  Affirmed  in  MargaroU 
T.  Milligan,  11  Nev.  97,  aa  to  weight  of  evidence  on  motion  for  new 
triaL 

Public  land  — Occupancy  neceaiary  to  deed.  — Cited  in  Lechler  v. 
Chapin,  12  Nev.  72,  to  point  that  to  entitle  an  applicant  under  the 
law  of  congress,  or  the  law  of  the  state,  to  a  deed,  he  must  be  an 
actual  occupant  or  entitled  to  the  occupancy  of  the  land;  Hall  v.  Ash- 
by,  2  Mont  492,  discussing  authority  of  trustees  of  town-site. 

Appeal  — Verdict  disturbed  when.  ^  Cited  in  Gerenaia  v.  Mayberry, 
14  Nev.  200,  to  point  that  the  appellate  court  cannot  reverse  the  find- 
ing of  a  Jury  on  the  ground  that  it  is  against  evidence,  unless  the 
preponderance  against  it  is  so  great  as  to  satisfy  us  that  there  was 
either  an  absolute  mistake  of  the  part  of  the  jury,  or  that  they  acted 
under  the  influence  of  prejudice,  passion  or  corruption. 

Hew  trial  — On  conflicting  evidence,  when.- Cited  in  Albion  Con- 
sol.  Min.  Co.  V.  Richmond  Min.  Co.  19  Nev.  281,  8  Pac  484;  Wri;;bt 
V.  Carson  Water  Co.  23  Nev.  46,  42  Pac.  199  and  Golden  v.  Murphy, 
27  Nev.  394,  76  Pac.  627,  to  point  that  the  district  court  ought  not  to 
grant  a  new  trial  when  there  is  conflicting  evidence,  except  the  weight 
of  evidence  clearly  preponderates  agaiubt  the  verdict,  and  that  if  it 
granta  a  new  trial  upon  this  ground,  the  appellate  court  will  not 
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interfere,  unlets  the  weight  of  evidence  dearly  preponderates  against 
the  ruling  of  the  district  court;  Farrell  t.  Solary,  48  Fla.  181,  81  So. 
285,  in  discussing  when  trial  court  should  gnut  new  trial  where  evi- 
dence is  conflicting. 

9  Nev.  71-78.    EX  PASTE  WINSTON. 

Habeas  corpns.  — ated  in  Phillips  ▼.  Welch,  12  Nct.  174,  holding 
that  when  a  court  commits  a  party  for  a  contempt  its  adjudication  is 
a  conviction,  and  its  commitment,  in  consequence,  is  execution;  and  no 
court  can  discharge  on  habeas  corpus  a  person  that  is  in  execution  by 
the  judgment  of  any  other  court  having  jurisdiction  of  the  subject 
matter  of  the  contempt;  followed  in  Ex  parte  Twohig,  13  Nev.  303 
and  Ex  parte  Bergman,  18  Nev.  344,  4  Pac.  217,  on  point  that  a  judg- 
ment of  conviction  in  the'  district  court,  regular  upon  its  face,  is 
conclusive  until  reversed,  and  cannot  be  reviewed  upon  habeas  corpus; 
in  Ex  parte  Gafford,  25  Nev.  104,  67  Pac  485  and  in  Ex  parte 
Dela,  25  Nev.  352,  60  Pac.  219,  83  Am.  St.  Rep.  603,  on  point  that  habeas 
corpus  proceedings  cannot  be  used  to  authorize  the  exercise  of  appellate 
jurisdiction;  the  court  in  25  Nev.  352,  adding  that  while  the  appellate 
court  on  habeas  corpus  has  no  power  to  inquire  into  mere  irregularities 
or  errors  growing  out  of  methods  of  procedure  which  are  properly 
reviewable  on  appeal,  yet,  under  a  proper  case,  it  will  in  such  pro* 
ceedings  inquire  into  the  jurisdiction  of  the  court  rendering  the  par- 
ticular judgment,  to  ascertain  whether  such  judgment  is  void  for  want 
or  excess  of  jurisdiction,  and  to  ascertain,  in  like  manner,  whether  the 
process  issued  upon  such  judgment  under  which  the  petitioner  is  held 
is  also  void;  cited  in  Ex  parte  Kair,  28  Nev.  148,  113  Am.  St.  Rep. 
817,  80  Pac  467,  6  Ann.  Cas.  893,  to  point  that  where  one  is  impris- 
oned on  a  conviction  under  a  statute  entirely  void,  the  remedy  is  habeas 
corpus;  followed  in  Ex  parte  Gani,  29  Nev.  399,  91  Pac.  141,  13  L.R.A. 
(N.  S.)  518,  on  point  that  this  court  has  decided  that  the  writ  of  habeas 
corpus  is  not  intended  to  take  the  place  of  an  appeal,  writ  of  error, 
or  certiorari,  and  cannot  be  used  for  the  purpose  of  reviewing  errors 
or  irregularities  in  the  proceedings  of  a  court  having  jurisdiction;  In 
re  Tani,  29  Nev.  385,  191  Pac.  137,  13  LIt.A.(N.S.)  524,  holding  that 
writ  of  habeas  corpus  is  not  intended  to  take  the  place  of  an  appeal, 
writ  of  error,  or  certiorari,  and  cannot  be  used  for  the  purpose  of 
reviewing  errors  or  irregularities  in  the  proceedings  of  a  court  having 
jurisdiction;  cited  in  Ex  parte  Jackman,  100  Pac  (Nev.)  770,  to  point 
that  jury  as  impanelled  was  an  illegal  jury  is  question  of  law  to  be 
raised  upon  appeal  from  order  denying  motion  for  new  trial  and  not  on 
habeas  corpus;  People  v.  District  Ck>urt,  26  Colo.  382,  58  Pac.  609,  46 
L.R.A.  857,  to  point  that  some  of  the  cases  go  to  the  extent  of  holding 
that  on  habeas  corpus  no  inquiry  can  be  made  if  the  party  is  detained 
under  the  final  decree  or  judgment  of  a  competent  court,  and  that  no 
imprisonment  is  illegal  where   the  process  is  a  justification   of  the 
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office;  In  re  Bion,  59  Conn.  392,  20  Atl.  666,  11  L^A.  700,  to  point 
that  a  writ  of  habeae  corpiu  cannot  be  made  the  vehicle  of  determining 
mere  errors  and  irregularities  of  procedure,  where  the  court  had  juris- 
diction and  the  sentence  did  not  transcend  the  authority  of  law  and 
where  the  commitment  was  in  due  form;  Bronk  ▼.  State,  43  Fla.  469, 
99  Am.  St.  Rep.  125,  31  So.  251,  to  point  that  if  the  record  shows  that 
the  judgment,  order  or  process  under  which  the  party  is  held  is  not 
merely  erroneous,  but  such  as  could  not,  under  any  circumstances,  or 
upon  any  state  of  facts,  have  been  pronounced  or  awarded  by  the  court 
ordering  or  issuing  it,  then  the  party  is  entitled  to  discharge;  but  if 
the  judgment  is  merely  erroneous,  the  court  having  given  a  wrong 
judgment  when  it  had  jurisdiction,  the  party  aggrieved  can  only  have 
relief  by  writ  of  error  or  other  process  of  review,  he  cannot  be  re- 
lieved summarily  by  habeas  corpus;  Ex  parte  Renshaw,  6  Mo.  App. 
475,  to  point  that  court  cannot  by  habeas  corpus  practically  reverse 
judgment  of  court  of  competent  jurisdiction  for  discharge  of  prisoner; 
Barb  v.  Bruere,  23  Mo.  App.  608,  in  discussing  jurisdiction  of  court 
saying  there  can  be  no  doubt  filing  of  petition  or  complaint,  such  as 
not  to  be  deemed  sufficient  on  demurrer,  will  confer  jurisdiction;  In 
Re  Thompson,  9  Mont.  389,  23  Pac.  934,  to  point  that  on  writ  of  habeas 
corpus  court  cannot  inquire  into  question  whether  the  verdict  Is  con- 
trary to  evidence  and  instruction  of  court;  Ex  parte  Hays,  15  Utah, 
81,  47  Pac.  614,  in  discussing  jurisdiction  on  habeas  corpus;  Mis- 
kimmins  v.  Shaver,  8  Wyo.  392,  58  Pac.  436,  49  L.R.A.  857,  holding  that 
a  habeas  corpus  is  not  a  writ  of  error.  It  cannot  be  used  to  author- 
ise appellate  jurisdiction.  On  a  habeas  corpus  the  judgment  of  an 
inferior  court  cannot  be  disregarded.  We  can  look  at  the  record  to 
•ee  whether  a  judgment  exists,  and  have  no  power  to  say  whether  it 
is  right  or  wrong.  It  is  conclusively  presumed  to  be  right  until  re- 
versed, and,  when  the  imprisonment  is  under  process  valid  on  its  face, 
it  will  be  deemed  prima  facie  legal;  and,  if  the  petitioner  fails  to  show 
a  want  of  jurisdiction  in  the  magistrate  or  court  whence  it  emanated, 
his  body  must  be  remanded  to  custody. 

Cited  in  reference  notes  in  26  Am.  Dec.  40,  to  point  that  the  writ 
of  habeas  corpus  cannot  be  turned  into  a  writ  of  error  for  the  re- 
vision or  correction  of  the  irregularities  of  other  tribunals  is  clearly 
established  by  the  authorities;  26  Am.  Dec.  48,  objection  that  the  law 
under  which  a  prisoner  was  convicted  has  been  repealed,  cannot  be 
heard  on  habeas  corpus;  22  Am.  St.  Rep.  422,  rule  in  contempt  pro- 
ceedings is,  that  the  functions  of  the  writ  of  habeas  corpus,  when  the 
party  who  has  appealed  to  its  aid  is  in  custody,  under  process,  do  not 
extend  beyond  an  inquiry  into  the  jurisdiction  of  the  court  by  which 
the  commitment  for  contempt  was  issued,  and  the  validity  of  the 
process  upon  its  face. 

Town-site  lot  —  Occupant  entitled  to  deed.  — Cited  in  Biddick  v. 
Kobler,  110  CaL  198,  42  Pac  580,  discussing  right  of  one  who  is  occu- 
18 
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pant  or  entitled  to  oooupancy  to  reoeiTe  deed  from  judge  to  town-tite 
lot. 

9  Ney.  79-91.    STATE  t.  CENTRAL  PAC.  E.  CO. 

County  commiirioaerg — Limited  power,  taz-tuita.  —  Cited  in  State 
T.  Central  Pae.  R.  Co.  10  Nev.  84,  to  point  that  the  principal  rase 
held  the  order  of  the  board  of  oonunisaioners  compromising  tax-suits 
totally  void  for  the  reason  that  the  commissioners  had  no  authority 
to  make  it;  State  v.  Boerlin,  30  Ney.  476,  98  Pac  403,  to  point  that 
boards  of  county  commissioners  are  inferior  tribunals  of  special  and 
limited  jurisdiction,  and  that  they  can  only  exercise  such  powers  as 
are  especially  granted,  and  that,  when  the  law  prescribes  a  mode  which 
they  must  pursue  in  the  exercise  of  these  powers,  it  excludes  all  other 
modes  of  procedure;  Louisville,  City  of  ▼.  Louisville  R.  Co.  Ill  Ky. 
18,  98  Am.  St.  Rep.  896,  63  S.  W.  18,  as  holding  that  the  board  of 
county  commissioners  is  an  inferior  tribunal  of  special  and  limited  ju- 
risdiction, it  must  affirmatvely  appear  that  the  action  of  the  board  in 
oompromising  with  defendant  was  in  conformity  to  some  provision 
of  the  statute  giving  to  it  that  power,  else  its  order  was  without  au- 
thority of  law  and  void. 

Tax-anits — Judgment  without  peaaitiea;-*  Followed  in  State  v. 
California  Min.  Co.  15  Nev.  247,  holding  that  neither  the  district  at- 
torney, other  counsel  for  the  state,  nor  any  of  the  state  officers,  are 
clothed  with  authority  to  give  consent  to  a  judgment  for  delinquent 
taxes,  without  including  the  penalties. 

Board  of  equalization  —  Powers.  —  Followed  in  State  t.  Central 
Pao.  R.  Co.  21  Nev.  176,  26  Pac.  226  and  State  v.  Ernst,  26 
Nev.  124,  65  Pac.  7,  holding  that  the  board  of  equalization  is  a  creature 
of  the  statute.  It  possesses  only  limited  and  special  powen,  and  in 
the  exercise  of  those  powers  its  action  must  comply  with  the  provi- 
sion of  the  statute  creating  it.  It  can  only  exercise  sueh  powers  ai» 
are  expressly  granted. 

Board  of  assessors  —  Special  tribunal.  — Cited  in  Central  Pae.  Ry.  Go. 
V.  Evans,  111  Fed.  79,  holding  board  of  assessors  special  tribunal  of 
limited  power. 

9  Her.  91-95.    STATE  ▼.  HARRINGTON. 

State  V.  Harrington,  12  Nev.  125,  another  appeal  in  a  proseeutioD 
against  same  defendant  on  a  conviction  of  murder  in  first  degree. 

9  Nev.  95-100.    STATE  ▼.  BIRCHIll 

Recognizaiice  •— Designation  in  of  offense.  — Cited  in  State  ▼.  Mur- 
phy, 28  Neb.  898,  48  Pac.  629,  holding  that  the  designation  of  an  offense 
in  a  complaint  and  recognizance  as  ''selling  whiskey  to  an  Indian* 
sufficiently  eomplies  with  the  statute  which  makes  it  an  offeoio  to 
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^'selly  barter^  give  or  in  any  way  dispose  of  any  spirituous  or  malt 
liquor,  wine  or  cider  of  any  description  to  an  Indian  within  this  state'' 
(Stats.  1887,  37),  it  being  within  the  judicial  knowledge  of  courts 
that  whiskey  is  a  spirituous  liquor;  United  States  ▼.  Eldredge,  6  Utah, 
170,  13  Pac.  678,  to  point  that  reconnoissance  or  undertaking  need  not 
state  offense  charged  with  technical  particularity. 

3  Her.  101-105.    EX  PARTE  BLANCHARP. 

Common  law  —  English  statute  as  part  of.  —  Affirmed  in  Evans  t. 
Cook,  11  Nev.  75,  on  point  that  English  statutes  in  force  at  the  date 
of  the  declaration  of  American  independence,  and  applicable  to  our 
situation,  are  a  part  of  the  common  law  which  we  have  adopted;  fol- 
lowed in  Burke  v.  Buck,  99  Pac.  (Nev.)  1080,  on  point  that  English 
statutes  in  force  at  date  of  declaration  of  American  independence  and 
applicable  to  our  situation  are  part  of  the  common  law  adopted;  cited 
in  Berlet  v.  Weary,  67  Neb.  80,  108  Am.  St.  Rep.  616,  93  N.  W.  239, 
€0  L.R.A.  611,  to  point  that  the  English  statutes  enacted  prior  to  the 
separation  of  the  United  States  from  that  country  are  to  be  treated  as 
part  of  the  common  law. 

Exists  when.  — Cited  in  In  re  Fair's  Estate,  132  Cal.  634,  84 

Am.  St.  Rep.  80,  60  Pac  457,  1000,  to  point  that  in  American  statcB, 
erected  over  territory  which  was  derived  from  countries  other  than 
England,  and  where  neither  the  common  nor  the  statutory  laws  of 
England  ever  formerly  prevailed,  there  is  no  presumption  that  the 
common  law  itself  exists,  except  as  expressly  declared  by  the  consti- 
tutions and  statutes  of  such  states. 

Cited  in  reference  note  in  16  L.Rji.(N.S.)  1150,  to  point  that  in 
American  states  erected  over  territory  which  was  derived  from  coun- 
tries other  than  England,  and  where  neither  the  common  nor  the  stat- 
utory law  of  England  ever  formerly  prevailed,  there  is  no  presumption 
that  the  common  law  itself  exists,  except  as  expressly  declared  by  the 
constitutions  and  statutes  of  such  states. 

Lotteiy.  — Followed  in  State  v.  Overton,  16  Nev.  142,  144,  150, 
holding  that  an  act  authorizing  the  Nevada  Benevolent  Association  to 
aid  in  providing  means  for  the  care  and  maintenance  of  the  insane  of 
Nevada,  and  authorizing  that  association  give  public  entertainments, 
to  aell  tickets  of  admission,  to  distribute  among  the  ticket-holdetH 
personal  property,  etc.,  and  to  regulate  the  distribution  by  ratfle  or 
other  schemes  of  like  character,  the  scheme  or  enterprise  in  which  thu 
association  engaged  being  lottery,  the  act  is  unconstitutional;  on  p. 
144  the  court  adding  that  the  character  of  the  scheme  is  in  no  wise 
changed  by  the  charitable  purposes  expressed  in  its  title  of  the  act, 
nor  by  calling  the  drawings  entertainments  or  gift  concerts;  and  on  p. 
150  saying  the  reasoning  of  the  court  in  the  principal  ca!?e  is  abso- 
lutely conclusive  upon  the  points  involved  in  the  case  in  hand;  cited  in 
In  re  Smith.  54  Kan.  707,  39  Pac  707,  to  point  that  operation  of  carry 
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ing  on  of  lottery  is  an  unlawful  calling  under  constitution  and  legis- 
lature cannot  charter  such  an  enterprise. 

Cited  in  reference  notes  in  16  Am.  St.  Rep.  44,  to  point  that  the 
character  of  a  lottery  scheme  is  in  no  wise  changed  by  the  charitable 
purposes  expressed  in  its  title,  nor  by  calling  the  drawings  entertain- 
ments or  gift-concerts;  7  L.R.A.  600,  ticket  to  admit  to  a  grand  con- 
cert, and  to  whatever  gift  may  be  awarded  to  its  number,  is  a  lottery 
ticket;  7  L.RJL  601,  scheme  to  aid  a  benevolent  association,  in  so  far 
as  it  authorized  a  lottery  or  allowed  the  sale  of  lottery  tickets,  is 
unconstitutional;  12  KRJL.  89,  gift  enterprises  or  any  scheme  where 
tickets  are  distributed  for  prizes  to  be  drawn  thereon,  are  prohibited 
by  the  constitution. 

9  Nev.  106-120.    STATE  v.  FERGUSON. 

Homicide  —  Self -defense.  —  Followed  in  State  v.  Stewart,  9  Nev. 
129,  holding  that  in  order  to  justify  the  taking  of  life  upon  the 
ground  of  self-defense  it  must  not  only  appear  that  the  defendant  had 
reason  to  believe,  and  did  believe,  that  he  was  in  danger  of  his  life 
or  of  receiving  great  bodily  harm,  but  it  must  also  appear  to  the  dc< 
fendant's  comprehension  as  a  reasonable  man,  that  to  avoid  such  dan- 
ger it  was  necessary  for  him  to  take  the  life  of  the  deceased;  adding 
that  an  instruction  without  the  above  qualification  was  clearly  erro- 
neous; Owens  v.  United  States,  130  Fed.  282,  64  C.  C.  A.  525,  to  point 
that  to  justify  homicide  it  must  appear  to  the  party's  comprehension 
as  a  reasonable  man  that  he  was  actually  in  danger  of  his  life  or  re- 
ceiving great  bodily  harm. 

Instruction  —  Reasonable  doubt  —  Cited  in  State  v.  Raymond,  11 
Nev.  105,  holding  that  the  charge  of  the  court  and  instructions  given  in 
regard  to  reasonable  doubt  were  as  favorable  to  the  defendant  as  the 
law  would  warrant;  State  v.  Nelson,  11  Nev.  342,  holding  it  not  error 
if  the  court  in  instructing  the  jury  in  regard  to  reasonable  doubt,  uses 
the  following  language:  "And  if  the  jury  are  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant  committed  the 
crime  charged  against  him,  they  are  not  legally  bound  to  acquit  him 
because  they  may  not  be  entirely  satisfied  that  the  defendant  and  no 
other  person  committed  the  alleged  offense;"  State  v.  Hamilton,  13 
Nev.  387,  holding  it  error  for  the  court  to  refuse  to  give  instruction 
to  the  jury  "that  unless  they  are  satisfied  beyond  a  reasonable  doubt 
that  the  defendants  are  guilty;  that  is  to  say,  if  you  entertain  a  rea* 
sonable  doubt  upon  any  material  point  in  the  testimony  essential  to 
a  conviction,  you  must  give  the  defendants  the  benefit  of  the  doubt 
and  acquit  them." 

—  RefusaL  — Cited  in  State  v.  O'Connor,  11  Nev.  425,  to  point 
that  in  the  principal  case  the  court  referring  to  State  v.  Bonds,  1  Nev. 
35,  remarked  in  passing,  but  without  deciding  or  having  occasion  to 
decide  the  point,  that  "if  an  instruction  is  refused  because  its  sub- 
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stance  has  been  given  by  the  court,  the  fact  should  be  stated  and  noted 
on  the  instruction,  otherwise  it  might  be  such  an  error  as  to  deprive 
the  defendant  of  a  substantial  right ;**  State  ▼.  O'Connor,  11  Nev.  426^ 
to  point  that  it  would  be  well  that  the  reason  for  refusing  an  instruc- 
tion should  be  noted  thereon  by  the  district  judge;  followed  in  State 
▼.  Maher,  25  Nev.  471,  62  Pac.  236,  on  point  that  if  an  instruction  is 
refused  because  its  substance  has  already  been  given,  that  fact  should 
be  stated,  and  noted  on  the  instruction;  cited  in  Burch  v.  Southern 
Pac.  Co.  104  Pac.  (Nev.)  239,  to  point  that  it  is  not  error  to  refuse  to> 
give  instruction  in  language  of  counsel  which  has  already  been  cov- 
ered in  other  instructions  given. 

As  to  drcumatailtial  evidence. «- Cited  in  State  v.  Rover,  13 

Nev.  24,  holding  that  the  court  did  not  err  in  refusing  to  give  an  in- 
struction that:  "In  order  to  justify  the  inference  of  legal  guilt  from 
circumstantial  evidence,  the  existence  of  the  inculpatory  facts  must  be 
absolutely  incompatible  with  the  innocence  of  the  accused,  and  incapa- 
ble of  explanation  upon  any  other  reasonable  hypothesis  than  that  of 
his  guilt," — ^because  the  words  "absolutely  incompatible,"  as  contained 
in  the  instruction,  in  their  usual  signification,  imply  that  the  proof 
of  defendant's  guilt  must  be  established  beyond  the  possibility  of  a 
doubt.    This  is  not  the  law. 

Erroneous,  not  cured  by  subsequent  correct  one.— Cited  in  Mc- 

Claine  v.  Territory,  1  Wash.  354,  25  Pac.  456,  to  point  that  erroneous 
instruction  to  which  exception  is  taken  is  not  cured  by  subsequent 
instruction  in  which  law  was  correctly  stated. 

Evidence  —  Uncommunicated  threats.  —  Cited  in  reference  note  in 
S  LJl.A.(N.S.)  527,  to  point  that  the  rule  has  been  asserted,  that  un- 
communicated threats  are  admissible  only  where  the  evidence  leaves  a 
doubt  as  to  whether  the  slayer  or  the  deceased  was  the  aggressor  at 
the  time  of  the  homicide. 

9  Nev.  120-134.    STATE  v.  STEWART. 

Instruction  —  General  definition  of  malice. -*  Followed  in  State  v. 
Raymond,  11  Nev.  104,  holding  it  no  error  in  the  court  in  giving  the 
general  definition  of  malice,  instead  of  the  legal  definition,  in  as 
much  as  the  legal  definition  is  more  comprehensive  than  the  general 
definition,  and  for  that  reason  was  against  the  state  and  in  favor  of 
the  defendant. 

-^  Definition  of  murder  in  first  degree.  —  Gted  in  State  v.  Har- 
rington, 12  Nev.  133,  holding  that  the  definition  of  murder  in  the  first 
degree  given  by  the  court  to  the  jury,  taking  all  the  difi'erent  in- 
struction together,  properly  defined  the  crime  mentioned,  and  that  the 
jury  could  not  have  been  misled  thereby. 

Homicide  —  Threats  not  justify.  —  Followed  in  State  v.  Harrington, 
12  Nev.  134,  on  point  that  mere  threats,  unaccompanied  by  some 
demonstrations  of  hostility,  from  which  the  accused  might  reasonably 
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infer  the  intention  of  their  execution  by  deceased,  would  not  justify 
the  homicide;  or  would  acts  of  hostility,  however  yioient  of  them- 
selves, excuse  the  slayer;  there  must  be  some  overt  acts  or  words  at 
the  time,  clearly  indicative  of  a  present  purpose  to  do  the  injury. 
(Sted  in  reference  notes  in  89  Am.  St.  Rep.  702,  to  point  that  the 
rule  is  apparently  universal  that  evidence  offered  by  the  defense  to 
an  indictment  for  murder,  to  the  effect  that  the  deceased,  prior  to  the 
homicide,  threatened  the  defendant's  life,  whether  communicated  to  him 
or  not,  is  inadmissible  unless  proof  is  first  made  that  there  was  an 
overt  act  of  attack  on  the  part  of  the  deceased,  showing  an  intention 
to  carry  out  the  purpose  of  his  threats,  and  that  the  defendant  at  the 
time  of  the  fatal  encounter  was  in,  or  honestly  thought  himself  to  be 
in,  imminent  and  apparent  danger.  In  the  absence  of  evidence  of  such 
hostile  demonstration  on  the  part  of  the  deceased,  testimony  of  threats 
made  by  him  against  the  accused,  to  prove  that  the  latter  had  a  ri^t 
to  kill,  is  irrelevant  and  inadmissible;  17  L.R.A.  656,  evidence  of 
threats  is  admissible  when  they  were  communicated  to  the  accused 
previous  to  the  killing,  and  when  it  appears  that  at  the  time  of  the 
killing  the  deceased  made  overt  acts,  indicative  of  a  present  intention 
to  execute  the  threats;  3  L.R.A.(N.S.)  624,  as  a  general  rule  threats 
made  by  the  victim  against  the  accused,  whether  communicated  or  un- 
communicated,  unless  accompanied  or  followed  by  such  a  real  or  ap- 
parent demonstration  of  an  immediate  intention  to  execute  them 
as  would  naturally  induce  a  reasonable  belief  that  the  person  threat- 
ened would  lose  his  life  or  suffer  serious  bodily  harm,  are  not  admissi- 
ble; 3  L.R.A.(N.S.)  525,  threats  by  the  victim  against  the  accused  may 
be  taken  into  consideration  and  weighed  in  connection  with  overt  acts 
indicating  hostility  in  determining  the  existence  of  a  reasonable  and 
honest  conviction  on  the  part  of  the  slayer  that  killing  the  threatener 
was  immediately  necessary  to  save  himself  from  loss  of  life  or  griev- 
ous bodily  harm;  3  L.R.A.(N.S.)  527,  rule  has  been  asserted,  that  un- 
communicated  threats  are  admissible  only  where  the  evidence  leaves 
a  doubt  as  to  whether  the  slayer  or  the  deceased  was  the  aggressor  at 
the  time  of  the  homicide;  3  LJR.A.(N.S.)  536,  mere  belief,  upon  the 
part  of  a  person  killing  another,  that  he  was  in  danger  of  death  or 
of  great  bodily  harm  from  him,  sufficient  to  justify  the  killing,  the 
facts  as  they  appeared  to  the  slayer  at  the  time  must  have  been  such 
as  reasonably  to  justify  the  belief. 

Intent  and  circumstances. — Cited  in  State  v.  Harrington,  12  Nev. 
139,  to  point  that  if  the  motive  or  intent  assigned  is  inconsistent  with 
the  external  circumstances,  it  must  be  discarded  as  false;  if,  on  the 
contrary,  they  are  consistent,  there  is  no  reason  why  they  may  not  be 
true. 

Open  and  close  —  Right  of  state  to.  —  Followed  in  State  v.  Pearoe, 
15  Nev.  194,  holding  state  has  right  to  open  and  close  in  trial  of  crim- 
inal cause. 
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Verdict  —  Affidavit  of  jurors  to  impeach.  —  Followed  in  Southern 
Nevada  G.  &  S.  Mln.  Co.  v.  Holmes  Min.  Ck>.  27  Nev.  151,  73  Pac  764, 
holding  that  the  affidavits  of  jurors  to  the  effect  that  the  verdict  was 
reached  by  averaging  estimates  by  each  juror  could  not  be  received  to 
impeach  the  verdict;  cited  in  Territory  v.  Taylor,  1  Dak.  464,  (appen- 
dix) to  point  that  a  juror  should  never  be  allowed  to  impeach  the  ver- 
dict of  the  jury  by  testifying  to  his  own  misconduct  or  by  asserting 
his  ignorance  of  the  law. 

Cited  in  reference  note  in  24  Am.  Dec.  478,  to  point  that  affidavits 
of  jurors  are  not  admissible  in  any  case  to  show  such  misconduct  on 
their  part  as  will  vitiate  their  verdict. 

Inatruction — "In  writing,"  reading  from  law  book.  —  Cited  in  State 
T.  Roy,  118  La.  487,  43  So.  60,  holding  that  under  a  mandatory  statute 
requiring  trial  judge  to  charge  jury  in  writing,  reading  from  printed 
law  book  complies  with  statute. 

Cited  in  reference  note  in  19  LJEt.A.(N.S.)  804,  to  point  that  an 
instruction  requiring  the  jury  to  accept  uncontradicted  testimony  of 
the  defendant  as  undisputed  truth  should  not  be  given,  where  the 
credit  to  be  given  to  his  testimony  is,  by  statute,  left  solely  to  the 
jury. 

9  Ner.  134-148.    DAVIS  ▼.  COOK. 

Cited  in  Davis  v.  Cook,  14  Nev.  270,  as  having  been  before  the  court 
several  times. 

Jurisdiction  —  If ational  bank  party.  —  Cited  in  St.  Louis  Nat.  Bank 
V.  Allen,  5  Fed.  555,  2  McCrary,  92,  discussing  jurisdiction  of  circuit 
court  where  National  Bank  is  one  of  the  parties  litigant. 

Cited  in  reference  note  in  3  L.R.A.  504,  to  point  that  if  the  non- 
residents are  the  only  defendants  served,  they  have  the  right  of  re- 
moval. 

9  Nev.  14a-152.    SHERMAN  v.  SHAW. 

Appeal  —  Statement  failing  to  show  evidence.  —  died  in  White  Pine 
Co.  v.  Herrick,  19  Nev.  311,  10  Pac.  215;  and  Karles  v.  Gilham,  20  Nev. 
48,  14  Pac.  587,  to  point  that  judgment  of  the  district  court  will  not 
be  disturbed  as  being  unsupported  by  the  evidence  when  the  statement 
fails  to  affirmatively  show  that  it  contains  all  of  the  material  evi- 
dence. 

Disposal  on  practice  point— -Cited  in  Burbank  v.  Rivern.   20 

Nev.  87,  16  Pac.  434;  Marx  v.  Lewis,  24  Nev.  307,  53  Pac.  601;  Marx 
v.  Lewis,  24  Nev.  307,  53  Pac  601;  Kirman  v.  Johnson,  30  Nev.  152, 
93  Pac.  502;  State  v.  Preston,  80  Nev.  806,  95  Pac.  920,  and  Central 
Trust  Co.  V.  Holmes  Min.  Co.  80  Nev.  441,  97  Pac.  391,  as  to  dispo- 
sition of  causes  upon  mere  practice  points;  Central  Tnist  Co.  v.  Holmes 
Min.  Co.  80  Nev.  441,  97  Pac.  391,  but  it  must  be  remembered  that  the 
rules  of  practice  are  as  obligatory  upon  us  as  upon  the  parties  to  a 
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suit;  and,  if  attorneys  desire  to  have  their  cases  examined  npon  the 
merits,  they  must  comply  with  the  plain  provisions  of  the  statute  and 
the  rules  of  practice,  as  established  by  the  court. 

ls*rror  not  in  assignment,  not  considered.  —  CSted  in  Gardner  ▼. 

Gardner,  23  Nev.  214,  45  Pac.  140,  to  point  that  alleged  errors,  argued 
but  not  embraced  in  the  assignment,  will  not  be  considered;  Schwartz 
▼.  Stock,  26  Nev.  160,  65  Pac.  855,  to  point  that  where  the  action  of 
the  court  complained  of  is  not  assigned  as  error,  it  is  not  before  the 
supreme  court  on  appeal 

No  statement. » Cited  in  In  re  Quinn's  Estate,  27  Nev.  176, 

74  Pac.  6,  to  point  that  where  there  is  no  statement  properly  authen- 
ticated, only  errors  appearing  on  the  face  of  the  judgment-roll  can  be 
considered  on  the  appeal. 

9  Her.  152-161.    MENZIES  v.  KENNEDY. 

Ruling,  erroneous  — Cured  by  subsequent.  — Cited  in  McLeod  ▼.  Lee, 
17  Nev.  119,  28  Pac.  128,  to  point  that  a  previous  ruling  of  the 
court,  if  erroneous,  was  cured  by  the  subsequent  ruling  of  the  court, 
and  it  furnishes  no  ground  for  a  reversal  of  the  judgment;  Beanehi 
V.  Maggini,  17  Nev.  337,  30  Pac  1006,  to  point  that  the  ruling  of  the 
court  in  striking  out  the  testimony  of  the  witness,  as  to  the  cus- 
tom and  usage  of  the  trade  in  not  paying  for  coal  until  after  it  is 
sold,  even  if  erroneous,  was  cured  by  the  subsequent  admission  of  the 
undisputed  testimony  of  another  witness  to  the  same  effect. 

9  Nev.  161-174.    BLASDEL  v.  WILLIAMS. 

Action  to  quiet  title  —  Complaint.  —  Overruled  in  Scorpion  S.  Min. 
Co.  V.  Marsano,  10  Nev.  378,  379,  holding  that  in  action  to  quiet  title 
it  is  not  necessary  for  the  plaintiff  to  set  out  specifically  the  character 
of  the  adverse  claim  of  defendant;  the  burden  of  proof  is  upon  the 
defendant,  if  he  admits  plaintiff's  possession,  or  does  not  disclaim,  to 
plead  and  prove  a  good  title  in  himself;  cited  in  Golden  Fleece,  etc., 
Min.  Co.  V.  Cable,  etc.,  Co.  12  Nev.  320  and  Clark  v.  Darlington,  7 
S.  Dak.  151,  58  Am.  St.  Rep.  838,  63  N.  W.  773,  as  overruled  in  Scor- 
pion S.  Min.  Co.  V.  Marsano,  10  Nev.  370. 

Burden  of  proof.  — Cited  in  Wall  v.  Magnes,  17  Colo.  477,  80 

Pac.  57,  to  point  that  in  action  to  quiet  title  the  burden  of  showing 
an  adverse  interest  in  himself  and  specifying  its  nature,  devolves  upon 
defendant. 

Answer*  — Cited  in  Union  Mill,  etc,  Co.  v.  Warren,  82  Fed.  620, 

to  point  that  in  action  to  quiet  title  it  is  sufficient  for  defendant  to 
allege  he  is  owner  in  possession  of  property  described;  that  the  only 
case  lending  support  to  these  views  is  principal  one,  which  was  directly 
overruled  in  Scorpion  Silver  Mining  Co.  v.  Marsano,  10  Nev.  870,  378. 

Mining  claim  —  Who  may  maintain  action  to  recover. — Cited  in 
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WolTerton  ▼.  Nichols,  5  Mont.  91,  2  Fae.  810,  to  point  that  parties  out 
of  possession  and  not  the  real  party  in  interest  can  have  no  right  or 
capacity  to  maintain  action  for  recovery  of  mining  daim. 

Cited  in  reference  note  in  12  L^Jl.(N.S.)  67,  to  point  that  the  6rst 
modification  of  the  common  law  by  statute  probably  arose  out  of  the 
confusion  of  land  titles  incident  to  the  opening  up  of  a  new  country. 
Statutes  were  passed  in  various  states  providing,  in  substance,  that 
"an  action  may  be  brought  by  any  person  in  possession,  by  himself  or 
his  tenant,  of  real  property,  against  any  person  who  claims  an  inter* 
est  therein  adverse  to  him,  for  the  purpose  of  determining  such  ad- 
verse claim,  estate,  or  interest,*'  eta 

9  Hev.  175-179.    STATS  T.  JOHNSON. 

Indictment  ^Attempt  to  escape.  ^  Cited  in  State  v.  Angelo,  18  Nev. 
427,  4  Pac  1081,  holding  that  the  portion  of  the  indictment  which 
designates  the  crime  as  an  overt  attempt  to  escape  is  merely  formal 
and  might  have  been  omitted;  it  is  the  recital  of  the  facts  in  the  body 
of  the  indictment  that  constitutes  the  crime  of  which  appellant  is 
charged;  State  v.  Clark,  104  Pac.  (Nev.)  695,  sustaining  an  indictment 
charging  accused  with  attempt  to  escape  on  ground  that  indictment 
charges  other  matters  especially  made  crimmal  and  iorbiddcn  by  law. 

9  Nev.  179-192.    STATE  t.  COHN. 

Accused  as  witness  —  Cross-examination,  etc  —  Cited  in  State  v. 
Huff,  11  Nev.  27,  on  point  that  when  a  defendant  in  a  criminal  case 
offers  himself  as  a  witness  in  his  own  behalf  he  subjects  himself  to  the 
same  cross-examination  that  would  be  proper  in  the  case  of  any  other 
witness;  cited  in  Ex  parte  Hedden,  29  Nev.  364,  90  Pac.  740,  13  Am. 
&  Eng.  Ann.  Cas.  1173,  to  point  that  under  modem  statutes  permitting 
accused  persons  to  take  the  stand  in  their  own  behalf,  they  may  be 
subjected  to  cross-examination  upon  their  statements;  Chappell  v. 
State,  71  Ala.  326,  discussing  statement  of  defendant  in  criminal  eaae, 
its  nature,  and  weight,  weight  entitled  to;  Harris  v.  State,  78  Ala.  483, 
to  point  that  where  several  are  jointly  indicted  and  each  avails  him- 
self of  statutory  provision  to  become  witness,  each  becomes  thereby 
subject  to  cross-examination  the  same  as  any  other  witness;  Lockard 
▼.  Commonwealth,  87  Ky.  206,  8  S.  W.  268,  to  point  that  accused  offers 
himself  as  witness  is  to  be  regarded  and  treated  as  any  other  witness; 
State  V.  Taylor,  46  La.  Ann.  608,  12  So.  928,  to  point  that  where  one  of 
two  defendants  jointly  indicted  for  same  offense,  avails  himself  of  stat- 
utory provision  and  becomes  witness  in  his  own  behalf  and  incriminates 
his  codefendant,  to  be  regarded  and  treated  as  any  other  witness,  and 
his  character  for  honesty  may  be  put  in  issue  by  codefendant  and  his 
general  character  for  truth  and  verity  shown;  People  v.  Dupounce,  133 
Mich.  3,  103  Am.  St.  Rep.  437,  94  N.  W.  389,  to  point  that  accused, 
fvho  testifies  in  his  own  behalf  thereby  waives  his  oonstitutional  right 
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to  refuse  to  answer  any  question,  material  to  the  case,  which  would,  in 
the  case  of  any  other  witness,  be  legitimate  cross-examination;  Peck  ▼. 
State,  86  Tenn.  266,  6  S.  W.  391,  to  point  that  defendant  in  criminal 
action  subjects  himself  to  same  rule  of  cross-examination-  and  impeach- 
ment as  other  witnesses;  cited  in  cone.  op.  of  Bartch,  J.,  in  State  ▼. 
Shockley,  29  Utah,  78,  80  Pac.  883,  to  point  that  it  rests  with  the  wit- 
ness alone  to  determine  whether  to  answer  the  given  question  will  in- 
criminate him. 

Cited  in  reference  notes  in  38  Am.  St.  Rep.  896,  to  point  that  in  the 
discretion  of  the  court  he  may  be  cross-examined  and  afterwards  re- 
called for  further  cross-examination;  110  Am.  St.  Rep.  663,  in  the  ex- 
amination of  a  defendant  in  a  criminal  case  the  answering  of  incrim- 
inating and  degrading  questions  is  purely  a  personal  privilege  of  the 
witness,  and,  in  accordance  with  sound  reason  under  an  overwhelming 
weight  of  authority,  counsel  can  neither  claim  the  privilege  nor  waive 
it  for  him ;  15  L.R.A.  672,  defendant  in  a  criminal  proceeding,  who  elects 
to  testify  in  his  own  behalf,  waives  the  constitutional  protection  against 
being  compelled  to  give  evidence  against  himself  and  is  subject  to 
cross-examination  on  all  matters  pertinent  to  the  issue;  15  L.R.A.  674, 
it  seems  to  be  proper  to  recall  an  accused  person  who  has  testified  in 
his  own  behalf  for  the  purpose  of  a  re-cross-examination;  32  L.R.A. 
648,  under  the  Nevada  statute  one  burning  his  own  building  is  guilty 
of  arson. 

Indictment  —  Statutory  form,  sufficiency.  —  Cited  in  State  v.  McClear, 
11  Nev.  45,  to  point  that  the  power  of  the  legislature  to  mould  and 
fashion  the  form  of  an  indictment  is  plenary;  its  substance,  however, 
cannot  be  dispensed  with. 

Argument  —  What  may  he  commented  on  in.  —  Cited  in  State  t. 
Harrington,  12  Nev.  130,  to  point  that  all  circumstances  which  it  is 
proper  for  the  jury  to  consider  it  is  proper  for  counsel  to  comment 
upon. 

"  Motive.  —  Cited  in  Goodwin  v.  State,  96  Ind.  566,  to  point  that  sane 
men  are  regarded  as  acting  from  motive,  although  it  is  said  there  may 
be  motiveless  crimes;  Stitz  v.  State,  104  Ind.  361,  4  N.  E.  146,  to  point 
that  over-large  insurance  upon  goods  is  competent  to  show  facts  or 
probable  motive  on  trial  or  indictment  for  arson;  State  v.  Dearborn, 
59  N.  H.  349,  to  point  that  excessive  insurance  upon  building  is  rele- 
vant, as  showing  probable  motive  to  destroy  it  in  trial  for  indictment 
for  arson;  State  v.  Palmer,  65  N.  H.  218,  20  Atl.  7,  to  point  that  proof 
of  guilt  need  not  be  established  by  evidence  aliunde  before  the  question 
of  motive  is  considered. 

Impanelment  of  jury.  — Cited  in  State  ▼.  Pancoast,  5  N.  Dak.  534, 
67  N.  W.  1053,  35  L.R.A.  524,  to  point  that  a  court  may,  in  the  process 
of  impaneling  a  jury,  reverse  its  own  rulings;  the  last  ruling  being 
correct,  a  party  cannot  assign  as  error  that  the  court  did  not  adhere 
to  an  erroneous  ruling. 


::83  NOTES  ON  NEVADA  REPORTS.      9  Nev.  192-227 

9  HeT.  192-197.    DALTON  t.  LAMBUSTH. 

Temu  of  court  — ated  in  WilUams  ▼.  Reutzel,  60  Ark.  159,  29  S. 
W.  375,  to  point  that  holding  term  of  court  at  different  time  and  pUce 
from  where  appointed  to  be  held  is  void;  cited  in  Conoyer  v.  Wright, 
3  Neb.  (Unof.)  213,  91  N.  W.  546,  holding  a  judgment  of  decree  and 
foreclosure  rendered  by  judge  at  chambers  to  be  void. 

9  Nev.  199-208L    COOKES  t.  CULBERTSON. 

Bar  ol  statute  —  Effect  on  debt  —  Followed  in  Shoecraft  v.  Beard, 
20  Nev.  190,  19  Pac.  248,  on  point  that  although  the  remedy  upon  the 
debt  may  be  lost  by  lapse  of  time,  the  debt  is  not  thereby  exlin- 
guished;  dted  in  Fox  v.  Bernard,  29  Nev.  134,  85  Pac.  352,  to  point  that 
where  money  is  loaned  without  note  or  writing,  the  remedy  upon  the 
debt  is  barred  by  the  statute,  but  the  debt  was  not  thereby  extin- 
guished; Browne  v.  Browne,  17  Fla.  629,  35  Am.  Rep.  96;  Smith's  F.x'r 
V.  Washington,  etc.,  R.  Co.  33  Gratt.  (Va.)  621;  and  Criss  v.  Criss,  28 
W.  Va.  396,  holding  suit  to  foreclose  mortgage  or  trust  deed  may  be 
maintained  in  equity  notwithstanding  action  at  law  upon  note  is 
barred. 

Cited  in  reference  notes  in  95  Am.  St.  Rep.  664,  21  LJLA.  552,  to 
point  that  the  life  of  a  mortgage  of  real  estate  is  not  measured  by  that 
of  the  obligation  which  it  is  given  to  secure,  and  that  the  mortgagee 
can  pursue  his  remedy  on  the  mortgage,  by  foreclosure  or  ejectment, 
notwithstanding  the  debt  or  the  evidence  thereof  is  barred  by  the  stat- 
ute of  limitation. 

9  Her.  209-211.    SCHAEFER  ▼.  BIBWEU. 

Cited  in  reference  notes  in  19  L.R.A.  677,  to  point  that  ordinarily  a 
note  in  the  form  of  "Due  G.  F.",  signed,  ''C.  D.,  agent  for  the  A.  B. 
Co.",  is  not  the  personal  note  of  the  signer;  21  L.R.A.(N.S.)  1064,  a 
note  having  upon  its  face  the  name  of  a  mill,  and  signed  by  an  in- 
dividual, with  the  addition  of  the  signature  of  "sup't"  and  an  abbrevii^ 
tion  of  the  name  of  the  milling  company,  sufficiently  shows  action  in 
a  representative  capacity  to  warrant  proof  that  the  consideration  for 
the  bill  passed  to  the  company,  and  credit  was  given  to  it,  and  that 
the  superintendent  had  authority  to  bind  it  and  acted  sole^  at  agent, 
to  the  knowledge  of  the  payee  of  the  bilL 

9  Nev.  212-227.    TOUNGS  ▼.  HALL. 

Special  or  local  laws  —  County  bond  issue,  etc.  —  Followed  in  Odd 
Fellows  Savings,  etc.,  Bank  v.  Quillen,  11  Nev.  115,  on  point  of  the 
constitutionality  of  the  act  funding  the  indebtedness  of  Lincoln  coun- 
ty; cited  in  State  v.  Lytton,  99  Pac.  (Nev.)  856,  in  construing  and 
bolding  valid  a  special  local  law  authorizing  particular  county  to  is- 
sue bonds  to  build  court  house;  Cited  in  County  of  Lincoln  v.  Luning, 
133  U.  &  632»  10  Sup.  Ct.  364,  33  L.  ed.  767,  to  point  that  principal 
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case  is  followed  in  Odd  Fellows'  Sav.  &  G.  Bank  v.  Quillen,  11  Nev.  109, 
in  discussing  validity  of  statute  under  which  county  bonds  were  issued. 

What  is  a  special  law.  —  Cited  in  State  v.  California  Min.  Cb. 

15  Nev.  249,  to  point  that  a  law  which  applies  only  to  an  individual  or 
to  a  number  of  individuals  selected  out  of  the  class  to  which  they  he- 
long,  is  a  special  and  not  general  law;  State  v.  Woodbury,  17  Nev.  358, 
30  Pac.  1013,  to  point  that  law  must  operate  equally  and  uniformly 
upon  all  brought  within  the  relations  and  circumstances  for  which  it 
provides;  Sawyer  v.  Dooley,  21  Nev.  399,  32  Pac.  440,  to  point  that  a 
law  which  applies  alike  to  all  railroads  is  a  general  law,  although  it 
affects  no  other  class;  McConihe  v.  State,  17  Fla.  271,  to  point  that 
where  the  constitutionality  of  act  of  legislature  is  preserved  the  courts 
are  not  to  hesitate  to  examine  and  pass  upon  the  matter. 

Aa  to  discontimiing  tax-suits.  —  Cited  in  dis.  op.  of  Hawley,  J., 

in  State  v.  California  Min.  Co.  15  Nev.  256,  to  point  that  in  the  light 
of  an  application  of  the  legal  principles  decided  in  the  principal  case 
it  cannot  consistently  be  said  that  the  "Act  to  discontinue  litigation 
touching  inequitable  claims  for  taxes  and  penalties"  is  a  special  law, 
in  violation  of  sections  20  and  21  of  Article  IV.  of  the  constitution; 
cited  in  State  v.  Consolidated,  etc.,  Min.  Co.  16  Nev.  439,  to  point  that 
in  State  ▼.  California  Min.  Co.  15  Nev.  259,  Halley,  J.,  in  his  dissent 
concluded  that  the  decision  in  the  principal  case  was  applicable  to  the 
case  then  in  hand,  and  considered  it  his  duty  to  follow  it,  although  he 
dissented  when  that  case  was  decided,  and  still  thought  that  the  con- 
clusion reached  in  the  principal  case  was  wrong;  State  v.  Consolidated, 
etc.,  Min.  Co.  16  Nev.  442,  as  referred  to  with  other  authorities  and  re- 
lied upon  by  counsel;  State  v.  Consolidated  V.  M.  Co.  16  Nev.  443,  in 
holding  sections  2  and  4  of  "act  to  disoontinue  litigation"  in  certain 
taxation  suits  unconstitutional. 

—  Legislative  oiaiugement  of  coiuty  affair.  —  Cited  in  Esser  t. 
Spaulding,  17  Nev.  303,  30  Pac  898,  to  point  that  legislature  has  power 
to  direct  in  what  manner  the  debts  of  a  county  shall  be  paid,  or  its 
funds  disbursed,  subject  to  certain  well-known  restrictions;  followed 
in  Thompson  v.  Turner,  24  Nev.  298,  53  Pac  178,  holding  act  of  March 
6,  1897  (Stats.  1897,  p.  47),  providing  for  payment  of  indebtedness  of 
Lincoln  county,  constitutional;  cited  in  Hockaday  v.  Board  of  County 
Com'rs,  1  Colo.  App.  373,  29  Pac  290,  to  point  that  legislature  is  ex- 
ercised and  acknowledged  constitutional  power  in  directing  county  rev- 
enue to  specific  purposes. 

Cited  in  reference  note  in  16  LJLA.(N.S.)  268,  to  point  that  a  peti- 
tion for  mandamus  by  a  creditor  was  entertained  and  heard  upon  the 
merits,  although  it  raised  the  question  as  to  the  constitutionality  of  a 
statute  regulating  the  payment  of  the  debts  of  a  municipaliy.  Upoi^ 
the  merits,  however,  the  statute  was  held  to  be  constitutional. 

Salary  act.  —  Cited  in  Esser  v.  Spaulding,  17  Nev.  308,  30  Pac 

900y  to  point  that  §  23  of  salary  law  not  in  conflict  with  |  17,  art.  IV 
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of  oooBtitiitioB;  Eauer  r.  Spftolding,  17  NeT.  309,  80  P«c.  900^  in  holding 
i  28  of  salary  law,  Stat.  1879,  p.  133,  constitutionaL 

—  Classification  of  counties.  —  Followed  in  Stato  y.  Donovan,  20 
Ker.  78,  16  Pac  784,  on  point  of  power  of  legislature  to  make  dassifica- 
tions  of  counties  based  upon  a  voting  population. 

9  Hey.  227-231.    STATS  t.  SILVEH. 

Statutes  — Mille.  — Followed  in  State  t.  Rogers,  10  Nev.  253,  21  Am. 
Rep.  738;  cited  in  State  v.  Ah  Sam,  15  Nev.  30,  37  Am.  Rep.  454;  Klein 
V.  Kinkead,  16  Nev.  201;  SUte  v.  County  Com'rs,  19  Nev.  344,  10  Pac. 
908;  State  v.  Hallock,  19  Nev.  390,  12  Pac.  835;  State  v.  Board  of 
Com'rs,  21  Nev.  237,  29  Pac  975,  and  State  v.  Ruhe,  24  Nev.  258,  52 
Pac  275,  to  point  that  the  provision  of  the  constitution  (§  17  Art.  IV) 
as  to  title  of  act  is  mandatory.  The  court  says:  ''The  object  of  this 
provision  was  to  prevent  improper  combinations  to  secure  the  passage 
of  laws  having  no  necessary  or  proper  relation,  and  which  as  independ- 
ent measures  could  not  be  carried,  and  also  that  neither  the  members 
of  the  legislature  nor  the  public  should  be  misled  by  the  title;  Ex 
parte  Livingston,  20  Nev.  284,  285,  21  Pac.  323,  to  point  that  the  act 
entitled  "An  act  fixing  the  time  for  the  opening  and  closing  of  saloons 
and  gaming-houses"  is  not  repugnant  to  the  constitutional  provision 
that  each  act  "shall  embrace  but  one  subject,  and  matter  properly  con- 
nected therewith,  which  subject  shall  be  briefly  expressed  in  the  title"; 
£x  parte  Livingston,  20  Nev.  288,  21  Pac  324,  to  point  that  matters 
properly  connected  with  the  enforcement  of  the  law  and  an  attain- 
ment of  the  subject  contemplated  are  within  the  constitutional  re- 
quirements that  an  aet  shall  embrace  but  one  subject,  etc.;  followed  in 
State  V.  Board  of  Comr's,  22  Nev.  405,  41  Pac.  146,  declaring  that  the 
provision  of  §  17  Art.  IV,  of  the  constitution  was  to  prevent  the  com- 
bination in  one  act  of  incongruous  and  distinct  subjects,  and  also  im- 
position upon  the  members  of  the  legislature  and  the  public,  by  cover- 
ing up,  under  innocent  titles,  Ticious  and  harmful  provisions;  cited 
arguendo  in  People  v.  Parks,  58  Oal.  641,  holding  unconstitutional  the 
drainage  aet  of  1880;  cited  in  Ex  parte  Knight,  52  Fla.  150,  120  Am. 
St.  Rep.  195,  41  So.  789,  to  point  that  the  effect  of  the  constitutional 
provision  requiring  each  act  of  the  legislature  to  embrace  but  one  sub- 
ject and  matter  properly  connected  therewith  is  to  render  inoperative 
any  provisions  contained  in  the  body  of  an  act  that  is  not  fairly  in- 
eluded  in  the  subject  expressed  in  the  title,  or  not  matter  germane  to, 
or  properly  connected  with,  that  subject;  Cook  v.  Marshall  County,  119 
Iowa,  399,  93  N.  W.  377,  to  point  that  it  is  permissible  to  include  in 
statute  "means  which  are  reasonably  adopted  to  secure  the  object  in- 
dicated by  title";  dted  in  Allopathic  State  Board,  etc,  v.  Fowler,  50 
La.  Ann.  1366,  24  So.  812;  and  SUte  t.  Morgan,  2  S.  Dak.  40,  48  N.  W. 
316,  to  point  that  the  object  of  statutory  provision  that  statute  shall 
embrace  the  words  which  should  be  expressed  in  title  is  to  prevent  the 
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union  of  incongruous  matter  of  object  having  no  relation,  and  also  to 
prevent  surprise  in  having  matter  embraced  in  bill  not  expressed  in 
title;  cited  arguendo  in  Lynch  v.  Murphy,  119  Mo.  169,  24  8.  W.  776, 
holding  valid  the  dramshop  license  law  of  1893;  cited  in  Lynch  v.  Mur- 
phy,  119  Mo.  170,  24  S.  W.  776,  to  point  that  provisions  of  statute  hav- 
ing natural  connection  with  subject  expressed  in  title  arc  not  within 
the  constitutional  inhibition;  Northern  Counties  Investment  Trust  y. 
Sears,  30  Ore.  400,  41  Pac.  935,  35  LJLA.  194,  to  point  that  matters 
germane  to  or  properly  connected  with  the  subject,  or  matters  of  detail, 
have  no  place  in  the  title,  although  the  circumstances  of  their  being 
found  there  affords  no  constitutional  reason  for  rendering  the  act  void 
or  inoperative. 

Cited  in  reference  note  in  61  Am.  Dec.  339,  as  to  reasons  for  provi- 
sions in  the  statute  requiring  that  an  act  of  the  legislature  shall  em- 
brace but  one  subject,  which  shall  be  clearly  expressed  in  its  title;  and 
on  p.  343,  to  point  that  the  construction  placed  upon  the  clause  is  that 
details  of  a  legislative  act  need  not  be  specifically  stated,  in  the  title, 
but  germane  to  the  subject,  and  adapted  to  the  accomplishment  of  the 
subject  in  view,  may  properly  be  included. 

— •  Constrnction.  —  Cited  in  State  v.  Board  of  County  Comm'rs,  22 
Nev.  407,  41  Pac.  148,  to  point  that  in  principal  case,  notwithstanding 
liberal  construction  given  to  statute,  it  had  to  be  held  unconstitutional ; 
State  V.  State  Bank  &  Trust  Co.  105  Pac.  (Nev.)  568,  to  point  there  i» 
a  wide  distinction  between  liberal  construction  of  constitution  and  nul- 
lification of  it  and  discussing  when  act  is  to  be  unconstitutional,  applying 
liberal  construction. 

9  Nev.  232-234.    DEAN  v.  PRITCHARD. 

Appeal  —  Statement  on  motion  for  new  trial.  —  Cited  In  Thomas  v. 
Sullivan,  11  Nev.  282,  283,  to  point  that  where  the  court  below  allowed 
and  settled  a  statement  after  action  upon  the  motion  for  new  trial  and 
after  an  appeal  was  taken,  the  trial  court  having  lost  jurisdiction  by 
the  appeal,  the  statement  on  motion  for  new  trial  must  be  disregarded ; 
followed  in  Crosby  v.  North  Bonanza,  etc.,  Co.  23  Nev.  75,  42  Pac.  584, 
on  point  that  there  was  no  error  in  overruling  the  motion  for  new  trial 
on  the  ground  that  the  statement  on  which  the  motion  was  made  did 
not  appear  to  have  been  served  on  the  plaintiff,  and  was  in  no  manner 
authenticated. 

—  Documentary  evidence,  not  considered  where. —*  Cited  in  Hanson 
▼.  Cliiatovich,  13  Nev.  396,  holding  that  documentary  evidence  con- 
tained in  the  transcript  oould  not  be  considered  because  not  embodied 
in  the  statement  or  identified  as  required  by  the  statute. 

Affidavits  on  hearing,  authenticatiiig.  —  Afidrmed  in  Albion,  etc, 

Min.  Co.  V.  Richmond  Min.  Co.  19  Nev.  227,  8  Pac.  481,  on  point  that 
affidavits  used  on  hearing  of  motion  for  new  trial,  and  not  indorsed  by 
the  judge  or  clerk  "at  the  time  as  having  been  read  or  referred  to  on 
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the  hearing"  of  the  motion  for  new  trial,  will  be  stricken  from  the 
statement  on  appeal;  followed  in  Hoppen  v.  First  Nat.  Bank,  25  Kev. 
90,  66  Pac.  1122,  to  point  that  the  affidavits  not  shown,  by  the  in- 
dorsement of  the  judge  or  clerk,  to  have  been  read  or  referred  to  on 
the  hearing  of  the  motion,  as  required  by  the  express  terms  of  that  sec- 
tion, are  no  part  of  the  record. 

9  Nev.  234-240.    NEWMAN  t.  KANE. 

TroTer-^  Measure  of  danugea  *- Cited  in  Wright  v.  Skinner,  34  Fla. 
464,  16  So.  338,  to  point  that  in  action  of  trover  for  act  of  carrying 
away  by  willful  trespasser,  the  measure  of  damages  is  full  value  of 
property  at  time  and  place  of  demand  or  where  suit  brought  with  no 
deduction  for  defendant's  labor  and  expenses. 

9  Nev.  240-251.    FOUR  HUNDRED  AND  TWENTY  MIN.  CO.  v.  BUL- 
LION MIN.  CO. 

Mining  claim — Quieting  title  to.  — Cited  in  Rose  v.  Richmond  Min. 
Co.  17  Nev.  63,  27  Pac.  1109,  as  to  sufficiency  in  complaint  to  determine 
title  and  right  of  possession  of  mining  claim;  Nome-Sinook  Co.  v.  Simp- 
son, 1  Alaska,  585,  to  point  that  principal  case  is  readrmed  in  Rose 
V.  Richmond  Min.  Co.  17  Nev.  25,  27  Pac.  115,  affirmed  in  114  U.  S. 
576,  29  L.  ed.  273,  5  Sup.  Ct.  1055  (1885),  in  discussing  the  powers  of 
the  court  and  rights  and  duties  of  parties  in  adversing  mining  claims; 
Altoona,  etc.,  Min.  Co.  v.  Lutegral,  etc.,  Min.  Co.  114  Cal.  102,  45  Pac. 
1048,  to  point  that  act  of  Congress  simply  requires  contestant  to  quiet 
title  to  mine  to  bring  such  action  as  is  authorized  by  laws  of  state  to 
determine  right  of  possession;  Gruwell  v.  Rocco,  141  Cal.  420,  74  Pac. 
1029,  to  point  that  in  suit  to  quiet  title  to  mine  state  court  does  not 
concern  itself  as  to  whether  its  judgment  can  be  used  at  land  office; 
Tonopah,  etc.,  Min.  Co.  v.  Douglass,  123  Fed.  940,  to  point  that  in  suit 
by  an  adverse  claimant  to  mine  it  is  not  necessary  for  each  to  set  out 
specifically  his  title  or  allege  title  of  defendant;  Burke  v.  McDonald,  2 
Idaho,  321,  13  Pac.  358,  in  action  to  settle  adverse  claim  to  mining 
claim  construing  §  2326  of  Federal  statute;  distinguished  in  Burke  v. 
McDonald,  2  Idaho,  326,  13  Pac.  360,  upon  ground  that  principal  case 
was  decided  before  supplemental  act  of  March  8,  1881,  and  has  since 
been  essentially  modified  in  Steele  v.  Gold  Lead  G.  S.  &  Min.  Co.  18 
Nev.  80,  1  Pac.  448;  cited  in  dis.  op.  of  Buck,  J.,  in  Burke  v.  McDonald, 
2  Idaho,  851,  13  Pac.  351,  358,  as  to  jurisdiction  of  court  under  acts  of 
congress  July  26,  1866,  and  July  9,  1870,  in  action  to  settle  adverse 
claim  to  mining  property;  cited  in  opinion  on  rehearing  in  Burke  v.  Mc- 
Donald, 2  Idaho,  356,  13  Pac.  360,  to  point  that  principal  case  was  de- 
cided before  supplemental  act  of  March  3, 1881,  and  has  since  been  essen- 
tially modified  in  Steel  v.  Gold  Lead  G.  &  8.  Min.  Co.  18  Nev.  87,  1  Pac. 
448,  on  the  point  of  possession  of  disputed  ground  in  an  action  to  settle 
adverse  daim  to  mining  property;  cited  in  Murray  v.  Polglase,  23  Mont. 
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413,  69  Pae.  441,  to  point  that  in  action  of  advenie  daim  to  min«  tlie 
proceedings  are  governed  by  same  rale  statute  that  applies  to  original 
actions;  Iba  y.  Central  Ass'n,  6  Wyo.  870,  42  Pac.  21,  to  point  that  in 
action  to  quiet  title  to  mining  claim  under  act  of  Congress  no  other 
or  additional  jurisdiction  is  conferred  upon  state  courts. 

—  Possession  of  cotenant— Cited  in  reference  note  in  91  Am«  St. 
Rep.  867,  to  point  that  the  presumption  that  the  possession  of  one  co- 
tenant  in  common  is  the  possession  of  all  is  a  rebuttable  one,  and  the 
operation  of  the  rule  ceases  from  the  moment  that  such  possession  be- 
comes adverse  to  the  co-owners  of  the  possessor.  Once  it  appears  that 
the  party  occupying  the  premises  holds  not  in  recognition  of,  but  in 
hostility  to,  the  rights  of  his  cotenants,  his  possession  ceases  to  amount 
to  constructive  possession  by  them,  becomes  adverse,  and  if  maintained 
for  the  period  provided  for  by  the  statute  of  limitations,  will  vest  in 
the  possessor  a  sole  title  by  adverse  possession  to  the  premises. 

Judgment — On  merits  when.  ^  Cited  in  Four  Hundred,  etc.,  Min. 
Co.  V.  Bullion  Min.  Co.  Fed.  Gas.  No.  4,989,  3  Sawy.  634,  as  to  point 
when  judgment  is  rendered  on  the  merits. 

"Proceeding"  —  Meaning  of.  — Cited  in  Mars  v.  Oro  Uno  Min.  Go.  7 
S.  Dak.  618,  65  N.  W.  23,  as  to  meaning  of  term  "proceeding"  as  used 
in  section  4868  of  Compiled  Laws  of  S.  Dak. 

9  Nev.  251-253.    STREET  ▼.  LEMON  MILL  &  MIN.  CO. 

Appeal  — Review  on.  — ated  in  Tootle  v.  Petrie,  8  S.  Dak.  26,  66  N. 
W.  45,  to  point  that  when  no  appeal  is  taken  from  judgment  such  er- 
rors of  law  as  occurred  at  trial  and  were  excepted  to,  only,  will  h%  re- 
viewed on  appeal. 

9  Nev.  254-25a    WHEELER  T.  FLORAL  MILL  &  MIN.  CO. 

Modification  on  appeal.  — Cited  in  Wheeler  v.  Floral  Mill,  etc.  Go.  10 
Nev.  201,  as  to  modification  on  former  appeal  of  original  decree  and 
order. 

Offset— > Pleading  of.— -Cited  in  dis.  op.  of  Talbot,  J.,  in  Gulling  v. 
Washoe  County  Bank,  29  Nev.  277,  89  Pac.  33,  as  to  matter  which  was 
proper  offset,  but  could  could  not  presume  fraud  because  not  pleaded  in 
answer. 

9  Nev.  259-267.    WARREN  ▼.  QUILL. 

Failure  to  find  —  Request  and  exception.  — Cited  in  Hogle  v.  Lowe,  12 
Nev.  292,  to  point  that  assignment  of  error  on  the  part  of  the  court  in 
failing  to  find  certain  alleged  facts  cannot  be  considered  on  appeal 
where  the  trial  court  was  not  requested  to  find  the  same,  and  an  ex- 
ception taken  to  its  refusal;  More  v.  Lott,  13  Nev.  380,  to  point  that 
in  the  absence  of  express  finding  an  appellate  court  must  presume  the 
implied  findings  to  have  been  such  as  were  necessary  to  sustain  the 
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judgment;  McLeod  ▼.  Lee,  17  Nev.  122,  28  Pae.  129,  holding  that  where 
a  party  desires  a  specific  finding,  he  should  asic  the  court  for  a  finding 
upon  that  subject;  Welland  v.  Williams,  21  Nev.  234,  29  Pac  404,  to 
point  that  if  no  such  request  is  made  the  judgment  will  not  be  re- 
viewed upon  that  point;  followed  in  Schwartz  v.  Stock,  26  Nev.  144, 
€5  Pac.  353,  on  point  that  where  the  record  fails  to  show  a  want  of 
finding,  or  defective  finding,  that  any  of  the  steps  required  by  the  stat- 
ute were  taken  to  correct  any  want  of  finding  or  defective  finding,  or 
that  any  exception  was  taken,  the  matter  will  not  be  considered  by  an- 
appellate  court. 

Cited  in  reference  note  in  90  Am.  Dec  517,  to  point  that  judgment 
will  not  be  reversed  for  want  of  findings  of  facts  when  objection  there- 
to is  not  mada. 

9  Her.  269-270.    STATS  t.  SUMMERS. 

State  V.  Summers,  9  Nev.  399,  same  case  on  a  second  appeal. 

9  Nev.  271-302.    L0N6ABAUGH  v.  VIROIinA  &  T.  R.  CO. 

Appeal — Weight  of  evidence.  —  Cited  in  Solen  v.  Virginia  &  T.  R. 
Co.  13  Nev.  135,  to  point  that  it  is  not  the  province  of  appellate  court 
to  weigh  the  evidence  in  order  to  determine  the  preponderance  thereof; 
its  duty  ends  when  it  is  discovered  that  there  is  ample  evidence  in  the 
transcript  sufficient  to  sustain  and  justify  the  conclusions  reached; 
Watt  V.  Nevada  Central  R.  Co.  23  Nev.  165,  62  Am.  St.  Rep.  772,  44 
Pac  425,  rule  that  the  supreme  court  will  not  consider  the  weight  of 
conflicting  evidence  has  been  so  often  reiterated  as  to  become  somewhat 
monotonous. 

Objection  for  first  time.  —  Cited  in  State  v.  Consolidated  V.  Min. 

Co.  13  Nev.  202,  203,  to  point  that  objection  made  for  the  first  time 
in  the  appellate  court  will  not  be  considered;  State  v.  Central  Pac.  R. 
Co.  21  Nev.  102,  25  Pac.  444,  to  point  that  the  motion  to  strike  out  the 
amendment  to  the  answer,  upon  the  ground  that  it  was  filed  without 
leave,  should  be  denied,  because  not  made  in  the  court  below,  where,  had 
It  been  sustained,  the  proper  leave  to  file  it  might  have  been  obtained. 

Railroad  —  Liability  for  fires,  evidence.  —  Cited  in  Watt  v.  Nevada 
Cent.  R.  R.  Co.  23  Nev.  167,  62  Am.  St.  Rep.  772,  44  Pac  425,  as  to  duty 
of  railroad  company  to  keep  its  track  clear  of  combustible  material  jia- 
ble  to  be  easily  ignited;  Powell  v.  Nevada,  etc.,  Ry.  28  Nev.  64,  78 
Pac.  979,  to  point  that  in  a  suit  against  a  railroad  company  for  dam- 
ages occasioned  by  setting  fire  to  cord  wood  by  one  of  its  locomotives, 
it  waa  held  that  previous  fires  in  the  same  place  caused  by  coals 
dropped  from  defendant's  locomotive,  and  also  of  the  emission  at  the 
same  place  of  sparks  of  sufficient  size  to  set  fire  to  cord  wood,  was  ad- 
miaaible;  St.  Louis,  etc.,  Ry.  Co.  v.  Fire  Association,  55  Ark.  177,  18  S. 
W.  47,  the  fact  that  cotton  was  placed  on  platform  where  it  was  ex- 
to  damage  did  not  cause  owner  to  forfeit  value  of  property  or 
lA 
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relieve  railroad  of  effect  of  their  negligence;  Liverpool,  etc,  Ins.  Co.  ▼. 
Southern  Pac.  Co.  126  Cal.  441,  58  Pac.  58,  to  point  that  evidence  to 
show  sparks  and  bnming  coals  were  probably  dropped  by  engine  pass- 
ing over  road  or  relevant  and  competent  to  show  negligence  and  prob- 
ability that  defendant's  injuries  proceed  from  same  quarter;  Chicago, 
etc,  Ry.  Co.  v.  Gilbert,  52  Fed.  714,  3  C.  C.  A.  264,  holding  that  in  ac- 
tion against  railroad  for  burning  buildings  along  track,  only  issue  be- 
ing origin  of  fire,  evidence  to  show  that  on  different  occasions  within 
same  week  prior  to  loss,  fire  had  escaped  from  engines  of  company  in 
immediate  vicinity  of  property;  St.  Johns,  etc,  R.  Co.  v.  Ransom,  33 
Fla.  415,  14  So.  895,  discussing  negligence  of  railroad  company  in  per- 
mitting combustible  debris  to  collect  where  some  spark  escaping  into 
it  from  engine  is  liable  to  set  out  fire;  Florida,  etc,  Ry.  Co.  v.  Welch, 
53  Fla.  154,  44  So.  252,  to  point  that  in  action  against  railroad  for 
damages  caused  by  setting  out  fires,  evidence  that  at  various  times  dur- 
ing the  summer  before  fire  occurred  some  of  its  locomotives  scattered 
fire  when  going  past  property  destroyed,  is  admissible;  City  of  Dephi 
V.  Lowery,  74  Jnd.  525,  39  Am.  Rep.  98;  and  Henderson  v.  Philadelphia 
&  R.  R.  Co.  144  Pa.  484,  27  Am.  St.  Rep.  652,  22  Atl.  856,  16  L.R.A.  303, 
to  point  that  in  case  of  injuries  it  is  competent  to  show  similar  acci- 
dents; e.  g.  that  sparks  had,  at  other  time  than  that  on  which  the  injury 
sued  for  occurred,  been  emitted  from  an  engine;  Evansville,  etc.,  R.  Co. 
V.  Keith,  8  Ind.  App.  64,  35  N.  E.  298,  to  point  that  in  action  for  damages 
against  railroad  for  setting  out  fires,  it  is  not  error  to  admit  evidence  of 
condition  of  engines  other  than  those  which  caused  the  loss  and  of  other 
fires  along  its  right  of  way  occurring  about  the  time  of  the  loss;  Cent- 
ral Branch,  etc,  R.  Co.  v.  Hotliam,  22  Kan.  49,  to  point  that  in  an  ae- 
tion  against  railroad  for  damages  for  injury  caused  by  fire  set  out 
from  engine,  plaintiff  must  show  negligence  of  defendant  and  mere  fact 
that  the  fire  was  caused  by  one  of  its  engines  is  not  of  itself  sufficient 
to  rai Re  presumption  of  negligence  causing  it;  Sprague  v.  Atchison, 
etc,  Ry.  Co.  70  Kan.  367,  78  Pac  831,  to  point  that  in  action  for  dam- 
ages for  fire  set  out  where  no  question  is  furnished  as  to  emission  of 
igniting  spark  by  particular  locomotive  engine,  it  is  not  error  to  refuse 
to  permit  plaintiff  to  show  that  other  engines  of  company  had  emitted 
sparks  shortly  before  or  immediately  after  fire;  Alabama,  etc.,  Ry.  Co. 
V.  Aetna  Ins.  Co.  82  Miss.  782,  35  So.  306,  to  point  that  it  is  competent 
to  prove  emission  of  sparks  capable  of  setting  out  fire  before  and  after 
fire  set  out  which  is  complained  of;  Diamond  v.  Northern  Pac  R.  Co. 
6  Mont.  584,  13  Pac  368,  to  point  that  it  is  competent  for  plaintiff  to 
show  that  about  the  time  when  fire  took  place  fire  was  scattered  by  en- 
gine or  engines  of  defendant  railroad;  Union,  etc  Ry.  Co.  v.  Keller, 
36  Neb.  198,  64  N.  W.  422,  to  point  that  burden  is  on  plaintiff  to  prove 
by  preponderance  of  evidence  that  fire  was  communicated  by  sparks 
from  railroad  engine  but  need  not  show  particular  engine;  Knott  v. 
Cape  Fear,  etc,  Ry.  Co.  142  N.  C.  244,  65  S.  E.  152,  to  point  that  it 
makes  no  difference  with  respect  to  plaintiff's  right  to  recover  whether 
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the  burning  was  caused  by  defeetiye  engine  or  by  setting  on  fire  of  com- 
bustible material  carelessly  left  by  defendant  on  his  right  of  way; 
McTavish  t.  Great  Northern  R.  Co.  8  N.  Dak.  343,  79  N.  W.  447,  to 
point  that  fire  started  by  one  of  defendant's  locomotiTes  presumption  is 
of  defect  in  construction  or  equipment  of  such  locomotive  or  negligence 
itt  its  operation;  Balding  v.  Andrews,  12  N.  Dak.  277,  96  N.  W.  309,  to 
point  that  burden  is  on  plaintiff  to  show  negligence  and  that  fire  was 
started  through  failure  or  neglect  to  observe  due  care;  Koontz  y. 
Oregon  Ry.,  etc,  Co.  20  Ore.  18,  23  Pac  824,  to  point  that  plaintiff  may 
show  that  at  various  times  during  the  same  season  before  the  fire,  de- 
fendant's locomotive  scattered  fire  when  going  past  property  destroyed; 
Kelsey  v.  Chicago,  etc.,  Ry.  Co.  1  S.  Dak.  91,  45  N.  W.  207,  to  point 
that  where  damaging  fire  is  shown  to  have  been  propagated  from  sparks 
or  fire  from  locomotive  of  railroad  this  raises  a  presumption  of  negli- 
gence and  burden  of  showing  engine  was  properly  constructed  and 
managed  is  on  railroad;  Abrams  v.  Seattle,  etc.,  Ry.  Co.  27  Wash.  517, 
€8  Pac.  81,  as  to  sufficiency  of  evidence  to  show  fire  set  out  by  company 
where  negligence  permitted  combustible  material  to  accumulate  on  right 
of  way;  Gulf  C.  &  S.  F.  R.  Co.  v.  Holt,  1  White  &  W.  (Tex.)  480,  to 
point  that  the  company's  engines  at  other  times  before  or  after  the 
fire  in  question  threw  sparks  as  far  from  the  tracks  as  the  place  where 
the  fire  began  and  that  they  set  other  fires,  is  admissible  to  show  pos- 
sibility that  it  set  the  fire  in  question  and  is  proof  of  negligence; 
Grand  Trunk  Ry.  Co.  v.  Richardson,  91  U.  8.  470,  23  L.  ed.  362,  to  point 
that  plaintiff  may  prove  that  at  various  times  during  the  summer  be- 
fore the  fire  complained  of  occurred,  defendant's  locomotive  scattered 
fire  when  going  past  property  of  plaintiff  destroyed;  Henderson,  etc., 
Co.  ▼.  Philadelphia,  etc.,  R.  Co.  28  W.  N.  C.  488,  to  point  that  the  en- 
gines of  a  railroad  company  remitted  fire  and  sparks  or  set  out  fires  in 
the  immediate  vicinity  of  the  fire  causing  the  damage  complained  of 
is  admissible  as  tending  to  prove  the  possibility  and  the  consequent 
probability  that  some  locomotive  caused  the  fire  and  as  tending  to 
show  a  negligent  habit  of  the  officers  and  agents  of  the  company; 
Cited  in  reference  notes  in  38  Am.  Dec.  71,  to  point  that  the  mere 
fact  of  fire  having  escaped  from  a  railroad  engine,  by  means  of  which 
property  has  been  destroyed,  is  prima  facie  evidence  of  negligence  on 
the  part  of  the  company  in  the  construction  and  management  of  its 
engine;  38  Am.  Dec  73,  in  actions  for  damages  from  fires  caused  by 
sparks  from  locomotives,  the  plaintiff  may  introduce  evidence  to  show 
that  about  the  time  the  fire  in  question  happened  the  engine  of  the  de- 
fendant running  past  the  location  of  the  fire  were  in  such  a  condition 
or  were  so  managed  as  to  be  likely  to  set  fire  to  objects  in  the  posi- 
tion  of  the  property  burned,  or  that  sparks  were  emitted  by  other  en- 
gines of  the  company  about  that  time,  and  set  fire  to  other  property 
similarly  situated,  without  showing  that  these  engines  were  run  by  the 
same  engineers  or  were  of  the  same  construction  as  the  one  that  oc- 
casioned the  damage;  78  Am.  Dec.  185,  it  is  the  duty  of  the  railroad 
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company  to  use  such  precautions  as  might  reasonably  prevent  damages 
to  others  from  fires  by  coals  or  sparks  from  locomotives,  and  to  use 
care  in  proportion  to  the  danger ;  being  the  greater  amount  where  prop- 
erty near  its  road,  from  its  nature,  is  more  likely  to  be  destroyed;  67 
Am.  Rep.  812,  it  is  competent  prima  fade  evidence,  for  a  person  seek- 
ing to  establish  the  responsibility  of  the  company  for  a  burning  upon 
the  track  of  the  road,  after  refuting  every  other  probable  cause  of  the 
fire,  to  show  that  about  the  time  when  it  happened,  the  trains  which 
the  company  was  running  past  the  location  of  the  fire  were  so  managed 
in  respect  to  the  furnaces  as  to  be  likely  to  set  on  fire  objects  not  more 
remote  than  the  property  burned;  1  UR.A.  626,  escape  of  fire  from  a 
passing  train,  and  the  ignition  of  grass  on  the  track,  make  out  a  prima 
facie  case  in  an  action  for  destruction  by  fire  of  property  on  land 
adjoining  a  railroad;  which  the  railroad  company  must  rebut  by  show- 
ing absence  of  negligence;  1  L.R.A.  627,  evidence  that  a  few  weeks  aft- 
er the  fire  complained  of,  another  fire  was  caused  by  another  of  de- 
fendant's engines,  by  coals  dropped  from  such  engine;  15  L.RJI.  40, 
principal  case  holds  the  affirmative  upon  the  question  whether  the 
setting  of  a  fire  by  a  railway  locomotive  creates  a  presumption  of  negli- 
gence on  the  part  of  the  railway  company,  in  the  absence  of  a  stat- 
ute. 

"Immediate"  and  "proximate."  —  Cited  in  reference  note  in  99 

Am.  Dec.  289,  to  point  that  the  words  'immediate"  and  "proxlmato"  are 
used  indiscriminately  to  express  the  same  meaning. 

Instruction  —  As  to  care  in  case  of  great  danger.  —  Cited  in  Jackson- 
ville T.  &  K.  W.  R.  Co.  V.  Peninsular  Land  T.  &  Mfg.  Co.  27  Fla.  93, 
9  So.  673,  17  L.R.A.  51,  as  to  instruction  regarding  care  required  to  be 
exercised  against  accident  where  there  is  great  danger. 

Deposition — Objection  to,  sufficiency.  —  Cited  in  Kansas,  etc,  Ry.  Co. 
V.  Cutter,  19  Kan.  88,  as  to  admissibility  of  deposition  in  action,  hold- 
ing objection  too  general  to  reach  point  of  failure  to  show  deposition 
taken  in  case  authorized  by  statute. 

Cited  in  reference  note  in  11  £ng.  Rul.  Cas.  245. 

9  Nev.  303-307.    IN  MATT£R  OF  WINKLEMAN. 

Cited  in  matter  of  Winkleman,  11  Nev.  88,  as  to  reversal  on  former- 
appeal. 

Appeal  —  Presumption  on. ^Followed  in  Re  Quinn's  Estate,  27  Nev. 
175,  74  Pac.  6,  on  point  that  any  fact  necessary  to  support  the  order 
is  presumed  to  have  been  proven  in  the  absence  of  an  affirmative  show- 
ing to  the  contrary. 

9  Nev.  308-312.    STATE  v.  ROSEMXmGEY. 

Continuance,  cziminal  cause  —  Discretion.  —  Cited  in  Territory  t.  Per- 
kins, 2  Mont.  471;  and  SUte  v.  Feister,  32  Ore.  260,  60  Pao.  563,  to 
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point  that  granting  of  oontinuanoe  of  criminal  case  rests  in  sound  dis- 
cretion of  trial  court  and  judgment  will  not  be  reversed  except  in  abuse 
of  discretion. 

9  NeT.  312-^17.    BESaCH  T.  MARTS. 

Corporation  —  Stock  ol— CTited  in  SUte  ▼.  Pettineli,  10  Ner.  145,  to 
point  that  understanding  between  the  stockholder  of  a  company  and 
a  third  person  in  relation  to  -stock,  where  the  stock  is  not  transferred 
upon  the  books  of  the  company,  is  a  matter  in  which  neither  the  cor- 
poration nor  its  stockholders  have  any  concern;  followed  in  State  y. 
Leete,  16  Ner.  250,  holding  that  the  whole  title  to  stock  passes  to  the 
transferee,  so  far  as  the  transferer  is  concerned,  without  an  entry  upon 
the  booka  of  the  corporations;  but,  as  to  everybody  else,  the  legal  title 
remains  where  it  was  before  the  transfer. 

Replevin  —  Meatitre  of  damages.  ^  Affirmed  in  Buckley  t.  Buckley, 
12  Nev.  444;  and  Gardner  v.  Brown,  22  Nev.  169,  37  Pac.  240,  58  Am. 
St.  Rep.  738,  on  point  that  in  an  action  of  replevin  the  condition  of 
the  property  at  the  time  of  the  trial  can  alone  be  considered  in  as- 
sessing its  value — its  value  at  the  date  of  the  trial  is  the  value  which 
the  jury  must  fix  by  its  verdict. 

Trover  —  Agency  no  defense.  —  Cited  in  Swim  v.  Wilson,  90  Ckl.  129, 
25  Am.  St  Rep.  110,  27  Pac.  34,  13  L.R.A.  607,  to  point  that  agency  is 
no  defense  in  an  action  of  trover  or  actions  analagous  thereto,  holding 
a  stock  broker  who  receives  stock  from  one  who  has  stolen  it,  is  liable 
to  the  true  owner  for  its  value  although  he  has  paid  over  the  proceeds 
of  the  sale  and  acted  in  good  faith  without  notice. 

Cited  in  reference  notes  in  50  L.RJL.  654,  to  point  that  a  person  is 
guilty  of  conversion  who  sells  the  property  of  another  without  author- 
ity from  the  owner,  notwithstanding  he  acted  under  authority  of  one 
claiming  to  be  owner,  and  is  ignorant  of  such  person's  want  of  title; 
2  IJRJ^.(N.S.)  660,  in  the  principal  case  a  stock  broker  was  held  lia- 
ble for  the  sale  of  stolen  certificates  of  stock. 

9  Nev.  317-321.    LITTLE  v.  VIRGINIA  &  GOLD  HILL  WATER  CO. 

Amendment  —  Continuance.  —  Cited  in  Denver  &  R.  G.  R.  Co.  v.  Lovc< 
land,  16  Colo.  App.  149,  64  Pac.  382,  to  point  that  court  erred  in  per- 
mitting an  amendment  bringing  in  a  new  defendant  and  then  not  con- 
tinuing case  so  as  to  give  new  defendant  time  to  appear,  answer  and 
secure  witnesses;  Zukowski  v.  Armour,  107  111.  App.  667,  to  point  that 
while  statute  permits  court  to  add  to  or  strike  out  name  of  defendant 
it  does  not  sanction  substitution  of  one  defendant  in  place  of  another; 
Haggerty  v.  Strong,  10  S.  Dak,  588,  74  N.  W.  1038,  to  point  that  court 
cannot  properly  permit  an  amendment  by  striking  out  one  defendant's 
name  and  substituting  an  entirely  new  defendant 
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9  Neir.  321-325.    STATE  ▼.  LAMBERT. 

Larceny  — Goods  of  different  penons,  prosecution.  — Followed  in 
State  ▼.  Douglas,  26  Not.  203,  65  Pae.  803,  on  point  that  the  stealing 
of  property  of  different  persons  at  the  same  time  and  place,  and  by  the 
same  act,  may  be  prosecuted,  at  the  pleasure  of  the  state,  as  one  of- 
fense or  several  distinct  offenses. 

Indictment  — Abatement.  — Cited  in  Bartley  v.  State,  53  Neb.  323, 
73  N.  W.  747,  to  point  that  pendency  of  former  indictment  for  same  of- 
fense, in  same  court,  is  not  ground  for  abatement. 

9  Not.  325-342.    STATS  ez  reL  COSEY  T.  CURTIS. 

De  facto  officers  —  Validity  of  acts  of. '—Followed  in  Orr.  Water 
Ditch  Go.  ▼.  Reno  Water  Co.  17  Nev.  170,  171,  30  Pac  696,  as  to  rea- 
son for  sustaining  acts  of  persons  as  officers  de  facto;  and  on  p.  171, 
holding  mere  fact  that  the  persons  who  had  been  elected  trustees  three 
years  after  they  had  disposed  of  their  interests,  meet  and  allowed  the  ac- 
count and  drew  the  check  in  question,  is  not  sufficient  to  bring  the  case 
within  the  rule  applicable  to  de  facto  officers,  and  the  proceedings  which 
were  instituted  to  remove  the  trustees,  after  the  acts  in  question  were 
performed,  were  inadmissible  as  evidence  and  ought  to  have  been  ex- 
cluded at  the  trial;  Waloott  v.  Wells,  21  Nev.  58,  24  Pac.  370,  9  L.R.A. 
64,  as  to  definition  of  a  de  facto  officer  and  as  to  when  his  acts  are 
valid;  cited  in  Walcott  v.  Wells,  21  Nev.  59,  37  Am.  St.  Rep.  478,  24 
Pac.  871,  9  L.R.A.  59,  n.  to  point  that  under  rule  in  principal  case  re- 
spondent was  de  facto  officer  even  if  act  authorizing  appointment  were 
unconstitutional;  Rozecrans  Min.  Co.  v.  Morey,  111  Cal.  117,  43  Pac. 
586,  holding  that  person  not  stock  holder  of  corporation  does  not  be- 
come de  jure  director  by  being  elected  to  that  officer  nor  a  de  facto  di- 
rector if  he  never  assumes  to  act;  Waterman  v.  Chicago  ft  I.  R.  Co.  139 
111.  666,  32  Am.  St.  Rep.  228,  29  N.  E.  691, 16  JjJiJL  422,  to  point  that 
in  order  to  make  a  person  an  officer  de  facto  the  law  requires  that  he 
should  in  some  way  be  put  into  the  office,  and  that  he  should  also  have 
secured  such  a  holding  thereof  as  to  be  considered  really  in  peaceable 
possession,  and  actually  exercising  the  functions  of  an  officer;  Schwab 
V.  Frisco  Min  &  Mill  Co.  21  UUh,  269,  60  Pac.  943,  to  point  that  valid- 
ity of  act  of  board  of  directors  de  facto,  and  their  authority,  may  be 
called  in  question  by  any  stock-holder  who  has  not  acquiesced  therein 
whenever  such  acts  are  detrimental  to  his  interest;  Baggot  v.  Turner, 
21  Wash.  345,  58  Pac.  213,  to  point  that  to  constitute  one  de  facto  offi- 
cer he  must  have  been  put  into  the  ofitee  in  some  way  and  had  secured 
such  hold  that  he  has  to  be  considered  effeetible  possession  and  neces- 
sary functions. 

Corporations  —  By-laws.  —  Cited  in  Durkee  v.  People,  155  Dl.  860, 
46  Am.  St.  Rep.  340,  40  N.  E.  629,  to  point  that  a  by-law  in  question 
l>eing  in  conflict  with  the  constitution  and  statute,  and  against  the 
policy  of  the  state,  and  proposing  an  alteration  of  the  charter  and  con* 
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iinued  Violation  of  the  law  was  void;  Durkee  v.  People,  53  111.  App. 
403,  to  point  that  no  by-law  of  corporation  can  extend  or  restrict  the 
power  of  corporation  as  fixed  and  regulated  by  constitution  and  char- 
ter. 

Cited  in  reference  note  in  85  Am.  Dec.  618,  to  point  that  in  the  ab- 
sence of  a  law  or  custom  to  the  contrary,  the  power  to  make  by-laws 
resides  in  the  members  of  the  corporation  at  large;  85  Am.  Dec.  619, 
by-laws  which  are  contrary  to  the  charter  of  a  company  are  void;  43 
Am.  St.  Rep.  153,  directors  of  a  corporation  have  no  power  to  make 
by-laws  without  ^>ecial  authority;  43  Am.  St.  Rep.  157,  where  part  of 
a  by-law  is  void  and  the  whole  forms  an  entirety,  so  that  the  part 
which  is  void  influences  the  whole,  the  entire  by-law  is  void;  18  L.R.A. 
683,  by-law  authorizing  an  election  to  fill  a  vacancy  by  a  less  number 
than  a  majority  is  void  where  a  majority  is  required  by  statute  for  the 
transaction  of  business,  although  it  is  also  provided  by  statute  that 
vacancies  may  be  filled  "in  such  manner  as  may  be  provided  by  the  by- 
laws." 

—-Elect  officers  and  fill  vancandea. ^ Cited  in  reference  note  in  91 
Am.  Dec  617,  to  point  that  the  power  to  fill  vacancies  in  a  corporation 
and  elect  officers  is  a  corporate  incident. 

Cited  in  reference  note  in  7  Eng.  Rul.  Cas.  287. 

«  Nev.  342-345.    SKIHKXR  t.  CLUTE. 

No  citation. 

•  Ner.  346-349.    MAOHET  ION  CO.  ▼.  PAGE  h  P.  S.  MHI.  CO. 

Injonction,  preliminary  —  Dissolved  on  answer,  where. ^ Cited  in 
iSrant  County  v.  Colonial,  etc.,  Mortg.  Co.  3  S.  Dak.  894,  53  N.  W. 
747;  and  Huron  Waterworks  v.  City  of  Huron,  3  S.  Dak.  617,  54  N.  W. 
654,  to  point  that  where  all  the  equities  of  a  bill,  or  complaint  are 
fully  and  inevasibly  denied,  a  preliminary  injunction  ought  not  to 
etand. 

«  Hev.  349-855.  .EUREKA  Mm.  ft  S.  CO.  t.  WAY. 

Eureka  Mining,  etc.,  Co.  v.  Way,  11  Nev.  171,  same  ease  on  a  aeoond 
appeal. 

9  Her.  356-867.    STATE  tz  xd.  HARDIN 0  ▼.  MOOR. 
No  citation. 

^  Ner.  357-360.    BOARD  OF  COUNTY  COM'RS  t.  HATCH. 
No  citation. 

9  Nev.  360-370.    MORGAN  t.  BOARD  OF  COUNTY  COMltS. 
County  Commisaioners— Power  mvit  appear.  —  Cited  in  State  t« 


9  Nev.  37(K-382      NOTES  ON  NITC^ADA  BEFORTS.  S9.S 

Board  of  Com'n,  12  Nev.  19,  to  point  that  jurisdiction  of  board  of 
couiity  commissioners  to  make  the  order  complained  of  must  be  affirmar 
tively  shown. 

9  Nev.  370-373.    ROT  ▼.  WHITFORD. 

Service  by  Publication  —  Affidavit  for,  requisites. — Cited  in  Vietor, 
etc.,  Min.  Co.  v.  Justice  Ct.  18  Nev.  24,  1  Pac.  852,  to  point  that  the 
probative  facts  set  out  in  an  affidavit  for  service  of  summonn  by  pub- 
lication against  a  non-resident  defendant  must  be  sufficient  ta  justify 
the  court  in  being  satisfied  of  the  existence  of  the  ultimate  facta  re- 
quired by  the  statute  before  it  has  jurisdiction  to  order  service  of  sum- 
mons by  publication. 

Certiorari. » Followed  in  Pratt  v.  Stone,  25  Nev.^373,  60  Pac.  515^ 
on  point  that  judgment  by  a  justice  of  the  peace  without  jurisdiction  is 
void,  holding  that  an  appeal  will  not  lie  from  such  judgment,  but  that 
it  may  be  annulled  by  certiorari;  cited  in  Chapman  v.  Justice  Court,  29 
Nev.  161,  86  Pac.  554,  to  point  that  the  fact  that  petitioner  has  neglect- 
ed to  take  advantage  of  his  right  of  appeal  and  has  suffered  the  time 
to  lapse  within  which  an  appeal  could  have  been  taken  does  not  war- 
rant the  issuance  of  the  writ;  Fitchett  v.  Henley,  104  Pac.  (Nev.)  1066, 
to  point  that  on  certiorari  from  judgment  of  justice's  court  rendering 
judgment  for  amount  in  action,  the  jurisdiction  of  the  supreme  court 
cannot  direct  a  remitter  of  action  and  affirm  the  judgment. 

Appeal  —  Justice  without  Jurisdiction.  ^- Followed  in  Pratt  v.  Stone» 
25  Nev.  373,  60  Pac.  515,  on  point  appeal  will  not  lie  where  justice 
without  jurisdiction  to  render  the  judgment;  certiorari  is  the  remedy; 
cited  in  Fitchett  v.  Henley,  104  Pac.  (Nev.)  1066,  to  point  that  an  ap- 
peal from  judgment  of  justice  of  the  peace  in  case  in  which  he  is  with- 
out jurisdiction,  will  confer  no  jurisdiction  on  district  courts 

9  Nev.  373^82.    BUCKLEY  v.  BUCKLEY. 

Buckley  v.  Buckley,  12  Nev.  426,  same  case  on  a  second  appeal,  stat- 
ing additional  facts;  Buckley  v.  Buckley,  16  Nev.  182,  same  case  on 
third  appeal;  Cain  v.  Williams,  16  Nev.  429,  same  cas^  between  succes- 
sors in  interest. 

Replevin.  —  Cited  in  McKinney  v.  Purcell,  28  Kan.  452,  to  point  of 
distinction  as  regards  the  character  of  possession  upon  simple  action 
in  replevin  and  one  where  property  is  taken  in  one  action  in  replevin 
and  then  retaken  in  another  replevin  action;  Coen  v.  W^tkins,  62  Mo. 
App.  505,  to  point  that  replevin  may  be  maintained  against  plaintiff  in 
replevin  after  the  officer  has  delivered  the  possession  to  him. 

Cited  in  reference  note  in  13  L.R.A.  408,  to  point  that  goods  in  cus- 
tody of  the  law,  or  held  by  an  officer  or  by  any  legal  process,  are  not 
ordinarily,  the  subject  of  replevin;  any  attempt  to  interfere  with  them 
was  formerly  regarded  as  a  contempt,  and  punished  severely;  8  L.RJL 
(NJS.)  219,  general  rule  is  that  the  Owner  of  a  chattel  may  take  it  by 


297  NOTES  ON  NEVADA  REPORTS.      9  NeT.  382-^98 

replevin  from  any  person  whose  possession  is  nnlawful,  unless  it  has 
been  taken  from  him  by  replevin  by  the  party  in  possession;  8  LJI.A. 
(N^.)  219,  person  claiming  property  which,  in  the  hands  of  another, 
was  replevied  by  a  third  person,  is  not  obliged  to  intervene  in  the 
pending  action,  but  may  oommence  an  original  action  of  claim  and  de- 
livery for  the  recovery  thereof. 

Contract  of  agitting  —  Statute  of  frauds. —  Cited  in  reference  note 
in  93  Am.  Dec.  88,  to  point  that  a  contract  to  take  care  of  sheep  for  five 
years,  and  to  have  a  share  of  the  increase  each  year,  is  within  the 
statute  of  frauds. 

9  Nev.  382-386.    BIHCHFIELD  ▼.  HARRIS. 

Certiorari  — Review  on.  — Cited  in  Re  Wizom,  12  Nev.  222,  to 
point  that  the  review  upon  certiorari  extends  only  to  the  question 
whether  the  inferior  tribimal  has  kept  within  its  jurisdiction,  and  that 
mere  errors  not  involving  any  excess  of  authority  will  not  be  inquired 
into. 

9  Nev.  387-394.    HASSETX  ▼.  WALLS. 

Road  tax.  —  Cited  in  reference  note  in  29  L.R.A.  405,  to  point  that  an 
annual  road  tax  of  $4  imposed  upon  designated  persons  by  Nevada 
Highway  Act  of  1873  (Comp.  Laws,  f  3927),  providing  also  that  two 
days'  labor  shall  be  received  in  full  satisfaction  of  such  tax,  is  a 
capitation  or  poll  tax  within  the  meaning  of  the  provision  of  the 
Nevada  Constitution,  art.  2,  §  7,  designating  what  poll  taxes  may  be 
levied,  whether  regarded  as  a  levy  of  money  or  services;  6  L.R.A.(N.S.) 
1140,  the  opinion  in  the  principal  case  took  a  position  contrary  to  the 
weight  of  authority;  the  actual  decision  in  that  case  was  that  a  stat- 
ute requiring  the  payment  of  an  annual  road  tax,  with  a  provision  for 
commutation  in  money,  is  obnoxious  to  the  constitutional  provision 
relating  to  poll  taxes. 

Assessments  —  Local  improvements.  —  Cited  in  reference  note  in  35 
L^A.  35,  to  point  that  while  assessments  for  local  improvements  are 
made  by  the  taxing  power  so  long  as  the  assessment  is  an  equivalent 
for  the  benefits,  yet  when  the  benefit  ceases  to  be  an  equivalent  for 
the  assessment  it  becomes  pro  tanto  a  taking  of  his  private  property 
for  public  use  without  just  compensation,  and  therefore  becomes  un- 
eonstitutionaL 

9  Nev.  394-398.    STATE  v.  MURPHY. 

Evidence  —  Reopening  case  for  further.  —  Cited  in  McLeod  v.  Lee,  17 
Nev.  119,  28  Pac.  128,  to  point  that  where  the  plaintiff  is  acting  in 
good  faith,  and  the  end  of  justice  requires  it,  the  case  should  be  re- 
opened, to  permit  him  to  introduce  further  testimony. 

—  Of  confession  of  accused.  —  Cited  in  State  v.  Buster,  23  Nev.  348, 
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47  Fkc  194,  holding  tluti  error  in  admitting  the  evidenee  of  one  witness 
of  a  confession  bj  an  aocosed  is  harmless  where  the  same  oonfessioa  is 
proved  by  other  witnesses. 

—-Dying  decUrations. ^ Cited  in  reference  note  In  M  IIRJL  450, 
to  point  that  objections  to  the  admission  of  testimony  by  a  witness  as 
dying  declarations  of  decedents  that  the  proposed  evidence  was  hear- 
say and  no  proper  foundation  had  been  laid,  was  not  specific  enough  to 
cover  the  point  that  the  declarations  did  not  touch  the  cause  of  or  cir- 
cumstances surrounding  the  approaching  death;  56  h.'SLA,  454,  where, 
in  a  murder  case,  testimony  was  admitted  as  to  what  purported  to  be 
dying  declarations;  but  it  also  appeared  in  proof  that  defendant  had 
made  a  confession  which  warranted  a  conviction, — ^it  was  held  that, 
though  the  declarations  may  have  been  irrelevant^  the  testimony  oould 
not  have  prejudiced  defendant. 


•  Nev.  399-400.    STATS  ▼.  SU] 
No  citation. 
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10  irer.  17-19.    LOKKBT  t.  SUCCOE  MILI  h  Xllf.  CO. 
No  dtataon. 

10  Her.  19-23.    PHILLPOTTS  t.  BLASOELL. 

Sttraxit^  Power  of  attorney  to  enter.  — Cited  in  Hallaek  t.  Loft,  19 
Colo.  84,  34  Pae.  572,  to  point  that  attorney  cannot  enter  a  retraxit  or 
consent  to  Judgment  in  nature  of  a  retraxit  having  effect  of  judgment 
upon  the  merits  without  the  person  of  a  client. 

Diemisaal  by  agreement  — Bffeet  of.  — Qted  in  Lindsay  t.  Allen,  112 
Tenn.  653,  82  S.  W.  174;  and  State  Medical  Ex.  Board  ▼.  Stewart,  46 
Wash.  81,  89  Pae.  476»  123  Am.  St.  Rep.  915,  11  L.R.A.(N.S.)  569,  to 
point  that  diBmissal  by  agreement  or  stipulation  amounts  to  a  settle- 
ment and  bars  a  subsequent  suit  involving  same  issues. 

10  Hev.  24-28.    STATE  v.  OLOVEBT. 

Bevertal— Verdict  contrary  to  evidence,  not  granted  where.  — Fol- 
lowed in  State  v.  Raymond,  11  Nev.  109,  on  point  that  the  appellate 
court  will  not  reverse  a  judgment  in  a  criminal  case  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence  where  there  is  any  evidence  to 
support  it. 

Bemarks  of  court  — Hot  prejudicial  where.  •— Cited  in  Schafer  v.  Gil- 
mer, 13  Nev.  339,  to  point  that  where  the  court  instructs  the  jury  that 
there  was  false  swearing  "on  one  side  or  the  other"  he  only  told  them 
what  they  already  knew  or  ought  to  have  konwn;  and  such  remarks  do 
not  entitle  the  party  to  a  new  trial. 

Instruction  to  acquit— Invasion  of  province  of  jury.- Cited  in  State 
V.  Pomery,  30  Ore.  24,  46  Pae  799,  to  point  that  direction  to  acquit  was 
an  evasion  of  the  province  of  the  jury,  and  oould  not  be  sustained* 

10  Kev.  20-32.    DENVEB  r.  HOBABT. 

Officers— Salary  of— Baduction  duriag  tenn.— Cited  ia  State  t. 
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TrouBdaley  16  Ney.  360,  holding  that  no  contract  is  created  between  the 
govemment  and  the  officer  by  his  acceptance  of  the  office,  and  that 
salaries  may  be  reduced  during  the  term;  Grayson  County  ▼.  May,  4 
Willson  (Tex.)  641,  to  point  that  while  office  is  property  within'  the 
constitution,  person  filling  it  is  entitled  to  remuneration  for  his  services 
but  must  be  contented  with  such  as  the  law  provides. 

Mast  be  elected. -^  CMted  in  State  ▼.  Arrington,  18  Nev.  420,  4 

Pac.  741,  in  holding  that  under  the  provisions  of  the  constitution  of 
this  state,  all  necessary  state,  county  and  township  officers  must  be 
elected  by  the  people  of  the  locality  immediately  concerned. 

Merger  of  offices.  —  Cited  in  State  v.  Laughton,  19  Nev.  205,  8 

Pac.  346,  to  point  that  making  a  person  an  ex  officio  officer  by  virtue 
of  his  holding  another  office,  does  not  merge  the  two  into  one;  Washoe 
County  V.  Eureka  County,  25  Nev.  364,  60  Pac.  378,  as  holding  that  the 
offices  of  lieutenant-governor  and  ex  officio  warden  of  the  state  prison 
are  as  distinct  as  though  held  by  different  persons;  Mial  v.  Elling- 
ton,  134  N.  C.  148,  46  S.  E.  967,  65  L.R.A.  703,  to  point  that  the  legisla- 
ture having  vested  certain  duties  upon  the  lieutenant-governor,  and  al- 
lowed him  a  salary  for  his  services,  it  was  within  the  power  of  tlie  legis- 
lature to  take  those  duties  and  salary  away  from  him  before  the  expira- 
tion of  his  term  of  office,  and  confer  them  upon  another. 

—  Legislative  control  of  offices.  —  Cited  in  Territory  ex  rel.  Robert- 
son V.  Van  Gaskin,  5  Mont.  366,  6  Pac.  33,  holding  the  office  of  county 
commissioner,  the  manner  of  selection,  the  term  of  the  period  during 
wliich  such  officer  should  act,  the  character  of  the  duty  to  be  performed, 
and  the  compensation  to  be  paid,  are  entirely  the  subject  of  legislative 
enactment;  Territory  v.  Carson,  7  Mont.  428,  16  Pac.  573,  to  point  that 
it  is  competent  for  legislature  to  increase  or  decrease  the  duties  incum- 
bent upon  public  officers  and  to  increase  and  diminish  their  compensa- 
tion in  so  far  as  is  not  prohibited  by  the  fundamental  law;  cited  in 
cone.  op.  of  Barker,  J.,  in  Territory  ex  rel.  Sandoval  v.  Albright,  12  N. 
Mex.  319,  78  Pac.  212,  holding  the  effect  of  law  under  consideration  was 
to  remove  one  officer  and  put  another  in  his  place  to  continue  in  that 
office  and  to  receive  its  emoluments  witliout  a  hearing  and  without  be- 
ing permitted  to  offer  any  defense;  Reals  v.  Smith,  8  Wyo.  174,  66  Pac. 
694,  to  point  that  the  principal  case  held  the  office  of  warden  of  Ihe 
state  prison  to  be  one  which  the  legislature  might  at  any  time  direct 
how  it  should  be  filled,  what  compensation  should  be  allowed,  and  pro- 
vide the  method  in  which  its  duties  should  be  discharged. 

Trial  of  title  to  —  Mandamus.  —  Cited  in  Kline  t:  McKelvey,  67 

W.  Va.  30,  49  S.  E.  896,  to  point  that  mandamus  is  not  the  remedy  for 
trial  for  title  to  office;  distinguished  in  State  v.  Arrington,  18  Nev. 
422,  4  Pac.  742,  as  so  plainly  inapplicable  as  not  to  require  review; 
cited  arguendo  in  State  v.  Evans,  166  Mo.  357,  66  S.  W.  868,  in  award- 
ing a  writ  of  ouster. 

Cited  in  reference  note  in  12  Am.  Dee.  29,  to  point  that  one  who  ap- 
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plies  for  mandamus  for  the  purpose  of  being  admitted  or  restored  to  an 
oflSoe  must  show  a  legal  prima  facie  title,  complete  in  everything  but 
possession,  particularly  where  the  oJBSce  is  occupied  by  another  claim- 
ing title.  If  he  show  less  than  this  the  writ  will  be  denied,  for  the 
court  will  not  undertake  in  this  proceeding  to  try  his  title. 
Cited  in  reference  note  in  8  Eng.  RuL  Gas.  267. 

10  Hey.  Sa-de.    MATNARD  ▼.  MERCER. 

Power  of  attorney  —  General  —  Authority  under.  —  Cited  in  refer- 
ence note  in  4  L.R.A.(N.S.)  847,  to  point  that  a  general  power  of  at- 
torney to  transact  all  and  every  kind  of  business,  containing  no  re- 
striction to  any  specific  kind  of  business  or  species  of  property  nor  any 
limit  of  power,  authorises  the  attorney  in  fact  to  enter  into  party- wall 
agreement. 

10  Ner.  36-4a    STATS  v.  DONOVAN. 

Instruction  —  Misleading  jury.  —  Followed  in  State  y.  Marks,  15  Kev. 
38,  holding  that  where,  from  the  entire  charge,  it  clearly  appears  that 
the  jury  could  not  have  been  misled  by  the  language  objected  to,  the 
judgment  will  not  be  disturbed;  cited  in  People  v.  Salorse,  62  Cal.  144, 
to  point  that  the  appellate  court  will  not  set  aside  a  verdict  and  grant 
a  new  trial  for  an  erroneous  instruction  which  was  not  calculated  to 
mislead  the  jury,  and  where  the  jury  were  bound  to  find  as  they  did. 

Refusal,  not  error  where.  —  Cited  in  State  v.  Johnny,  29  Nev. 

224,  87  Pac.  9,  to  point  that  the  refusal  of  the  court  to  give  certain 
requested  instructions  upon  the  law  of  manslaughter  was  not  error,  as 
there  was  no  evidence  tending  to  reduce  the  offense  to  the  grade  of 
manslaughter. 

10  Ney.  41-43.    LIGHTLE  y.  IVANCOVICH. 

Court  rules  —  Binding  upon  parties  and  court.  —  Followed  in  Haley 
V.  Eureka  County  Bank,  20  Nev.  423,  22  Pac.  1102,  holding  that  the 
rules  adopted  by  the  courts  for  their  government  are  binding  upon  the 
parties  and  the  courts,  have  the  same  force  and  effect  as  the  statutes, 
and  cannot  be  dispensed  with  or  disregarded. 

10  Ney.  43-47.    DARRENBERGER  y.  HAUPT. 

Married  woman  —  Property  rights.  —  Followed  in  Lake  v.  Lake,  18 
Nev.  382,  4  Pac.  722,  on  point  that  statute  1854-5,  p.  239,  relating  to 
property  rights  of  husband  and  wife  affects  the  property  subsequently 
acquired  only;  cited  arguendo  in  Powell  v.  Campbell,  20  Nev.  241,  20 
Pac.  160,  19  Am.  St.  Rep.  350,  2  L.R.A.  618,  holding  that  it  was  the  in- 
tention of  the  legislature  to  make  the  same  liberal  support  for  women 
compelled  to  seek  the  law's  protection  against  the  husband's  cruelty  and 
indignation,  that  it  did  for  widows  and  fatherless  children;  cited  in 
Seeber  y.  Randall,  102  Fed.  217,  42  C.  C.  A.  272,  holding  that  land  ao- 
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quired  in  the  territory  of  Washington  prior  to  the  law  1869,  regarding 
community  property,  became  and  remained  separate  property  of  the 
husband. 

Cited  in  reference  note  in  85  Am.  St.  Rep.  567  and  559,  to  point  that 
property  acquired  in  Nevada  before  the  adoption  of  the  state  constitu- 
tion and  before  the  passage  of  an  act  providing  for  the  common  prop- 
erty of  husband  and  wife  was  held  to  be  governed  by  the  rules  of 
the  common  law  in  force  before  that  time. 

10  NeT.  47-87.    STATE  v.  CENTRAL  PAC.  R.  CO. 

State  V.  Central  Pac  R.  Co.  10  Nev.  89,  another  case  between  same 
parties. 

Appeal-*  Weighing  evidence.  —  Cited  in  Solen  v.  Virginia  &  T.  R.  Co. 
13  Nev.  135,  to  point  that  it  is  not  the  province  of  appellate  court,  as 
it  is  of  the  district  court,  to  weigh  the  evidence  in  order  to  determine 
the  preponderance  thereof. 

Assessment  and  taxation  —  Raising  assessment  by  board. -*  Cited  in 
State  V.  County  Com'rs,  14  Nev.  142,  holding  that  if  the  board  of  equal- 
ization acts  without  jurisdiction  in  raising  an  assessment,  writ  of  cer- 
tiorari ought  not  to  be  issued  to  review  the  action  of  the  board. 

Directory  requirements,  failure  to  comply  with. — Cited  in  State 

V.  County  Com'rs,  14  Nev.  143,  to  point  that  the  publication  of  list 
of  persons  whose  assessment  is  raised  is  one  of  those  acts  "between 
the  assessment  and  commencement  of  suit"  which  are  directory  mere- 
ly, and  nonperformance  of  which  is  not  ground  of  defense  in  a  tax- 
suit,  unless  defendant  injured;  State  v.  Northern  Belle,  etc.,  Bfin.  Co. 
15  Nev.  387,  as  to  effect  of  failure  to  enter  property  on  delinquent 
tax  list;  State  v.  Sadler,  21  Nev.  19,  23  Pac.  801,  act  of  officer  re- 
quired to  be  performed  between  assessment  and  commencement  of  auit 
which  are  directory  merely,  an  omission  of  any  or  all  of  them  will  not 
release  tax-payer  of  obligation  to  state. 

Delinquent  taxes,  releasing.  —  Followed  in  State  ▼.  Oalifomia  Min. 
Co.  15  Nev.  247,  on  point  that  neither  the  board  of  county  oommis- 
sioners  nor  the  district  attorney  have  authority  to  compromise  claim 
for  delinquent  taxes;  City  of  Louisville  v.  Lousiville  Ry.  Co.  Ill  Ky. 
18,  63  S.  W.  19,  98  Am.  St.  Rep.  396,  to  point  that  the  board  of  county 
commissioners  is  an  inferior  tribunal  of  special  and  limited  jurisdiction, 
and  it  must  affirmatively  appear  that  the  action  of  the  board  in  oom- 
promising  with  defendant  was  in  conformity  to  some  provision  of  the 
statue  giving  the  power;  State  v.  Sadler,  21  Nev.  18,  23  Pac.  800,  to 
point  that  irregularity  in  the  delinquent  tax-roll  is  defense  in  action  to 
recover  taxes  where. 

Cited  in  reference  note  in  11  L.R.A.  818,  to  point  either  debt  or  as- 
sumpsit may  be  sustained  for  the  recovery  of  taxe%  aa  debt  lies  for  a 
sum  of  money  certain,  due  by  statute. 
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--— Tazatioit  of  railioadi,  detenniniBg  yalne.  —  Followed  in  State  ▼. 
Virgmia  A  T.  B.  Co.  23  Ney.  295,  46  Pac  724»  35  L.ItA.  760,  and  State 
▼.  Virginia  &  T.  R.  Co.  24  Nev.  82,  87,  50  Pac  608,  on  point  of  method 
of  determining  the  Talne  of  the  railroad  for  purpose  of  taxation;  State 
▼.  Virginia  &  T.  R.  Go.  24  Nev.  87,  50  Pac.  610,  questions  relative  to 
economical  management  of  railroad  for  purpose  of  determining  net  in- 
come, and  questions  relative  to  rate  of  interest  as  to  basis  of  capitaliza- 
tion, are  questions  of  fact  to  ba  determined  bj  court  or  jury  trying 
cause;  State  v.  Nevada  Cent.  R.  Co.  28  Nev.  207,  113  Am.  St.  Rep.  834, 
81  Pac.  102,  if  the  railroad  does  not  pay  current  expenses,  and  can- 
not be  expected  to  do  so,  then  it  is  worth  no  more  than  the  value  of  its 
movable  material,  less  the  cost  of  taking  it  up  and  getting  it  to  mar- 
ket; Oregon  &  C.  R.  v.  Jackson  County,  38  Ore.  608,  64  Pac.  313,  as  to 
method  of  finding  value  of  railroad  for  purposes  of  taxation. 

Cited  in  reference  notes  in  1  L.RA.  244,  to  point  that  the  amount  of 
the  net  earnings  or  income  is  resorted  to  simply  as  a  measure  of  the 
tax;  1  L.R.A,  246,  franchise  of  a  railroad  corporation  is  not  exempt  by 
reason  of  its  being  a  means  or  instrumentality  employed  by  Congress 
to  carry  into  operation  the  powers  of  the  general  government;  57  L.R.A. 
65,  as  to  liability  of  taxation  of  railrosds  whose  franchise  is  granted 
by  the  United  States;  57  L.RA.  104,  in  Nevada  in  1875,  that  no  princi- 
ple of  valuation  was  prescribed  by  the  laws  of  that  state;  that  the  stat- 
utes defined  different  species  of  property,  and  provided  for  their  assess- 
ment at  the  actual  cash  value,  but  that,  as  to  the  mode  of  ascertain- 
ing the  cash  value,  the  statute  law  was  silent.  That  no  subsidiary 
principles  of  valuation  were  laid  down  to  guide  the  owner  in  making 
A  statement  in  those  cases  where  a  statement  specifying  values  was 
required,  and  the  assessor  was  left  wholly  unrestricted  in  making  his 
estimate. 

Statute  of  limitations  ^  Foreign  corporation  cannot  plead.  —  Cited  in 
Blair  v.  Silver  Peak  Mines,  84  Fed.  738;  Hanchett  v.  Blair,  100  Fed. 
827;  Pennsylvania  Co.  v.  Sloan,  1  111.  App.  370;  and  Burns  v.  White 
Swan  Min.  Co.  35  Ore.  308,  57  Pac  638,  to  point  that  a  foreign  cor- 
poration cannot  plead  the  statute  of  limitations. 

Cited  in  reference  note  in  18  L.R.A.  524,  to  point  that  in  Nevada  also 
the  same  rule  is  adopted  that  prevails  in  New  York  and  a  foreign  cor- 
poration is  not  allowed  to  plead  the  statute  of  limitations. 

Cited  in  reference  note  in  11  Eng.  Rul.  Qis.  45. 

10  Hev.  87-91.    STATE  ▼.  CENTRAL  PAC.  R.  CO. 
No  citation. 

10  Hev.  92-^7.    HARLAN  T.  EXTREKA  HIH.  CO. 

Distingii  ihed  in  State  v.  Wright,  10  Nev.  172,  as  not  eontrollinjir  be- 
cause allegations  in  oompletion  do  not  bring  case  within  rules  laid  down 
ia  the  principal  case. 
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Intervention  —  lowing  to  entitle  to.  —  Cited  in  Limberg  t.  Higgin- 
botham,  11  Colo.  318,  18  Pac.  34;  Clarke  v.  Eureka  County  Bank,  116 
Fed.  537,  and  Bray  v.  Booker,  6  N.  Dak.  533,  72  N.  W.  935,  holding  that 
to  entitle  a  party  to  intervene  he  must  have  such  a  direct  interest  in 
the  matter  in  litigation  that  he  will  either  gain  or  lose  by  the  direct, 
legal  operation  and  effect  of  any  judgment  that  might  be  rendered  upon 
the  original  parties  to  the  action;  and  in  116  Fed.  537,  it  is  further 
held  that  this  interest  must  be  that  created  by  the  claim  to  the  judg- 
ment, or  some  part  thereof,  in  an  action  of  suit,  or  a  claim  to  or  lien 
upon  the  property,  or  some  part  thereof,  which  is  the  subject  of  litiga- 
tion. 

Cited  in  reference  notes  in  123  Am.  St.  Rep.  292,  to  point  that  com- 
plaint  in  intervention,  like  other  complaints,  may  be  so  insufficient  that 
neither  a  motion  to  strike  out  nor  a  demurrer  is  required,  and  such  in- 
sufficiency may  be  available  at  any  stage  of  the  proceeding  by  direct- 
ing the  attention  of  the  court  thereto;  123  Am.  St.  Rep.  298,  interest 
which  entitles  a  person  to  intervene  in  a  suit  between  other  parties  must 
be  in  the  matter  in  litigation  and  of  such  direct  and  immediate  character 
that  the  intervener  will  either  gain  or  lose  by  the  direct  legal  opera- 
tion and  effect  to  the  judgment. 

Assignee  for  benefit  of  creditors.  —  Cited  in  McClurg  v.  State 

Bindery  Co.  3  S.  Dak.  366,  53  N.  W.  430,  holding  that  an  assignee  for 
benefit  of  creditor,  in  the  absence  of  peculiar  facts,  has  no  interest  in 
the  matter  in  litigation  as  entitles  him  to  intervene  to  defend  a  purely 
personal  action  against  the  assignor. 

Taxpayer  not  entitled  when.  —  Cited  in  Westland  Publishing  Co. 

V.  Royal,  36  Wa»h.  419,  78  Pac.  1103,  holding  that  tax  payer  had  no 
such  interest  in  matter  in  litigation  as  entitled  him  to  intervene  in 
suit  by  publishers  against  the  board  of  directors  on  contract  for  pub- 
lication of  books  to  be  used  in  schools. 

Creditors  of  insolvent  corporation.  —  CSted  in  Hindman  v.  Great 

Western  C.  &  D.  Min.  Co.  47  Wash.  385,  92  Pac.  140,  holding  that  the 
creditors  of  an  insolvent  corporation  who  have  not  reduced  their  claim 
to  judgment  and  obtained  liens  thereunder,  nor  filed  and  proved  them, 
not  entitled  to  intervene  in  an  action  to  foreclose  a  mortgage  on  property 
of  corporation. 

^-^  Judgment  creditors. -— Cited  in  reference  note  in  16  Am.  Dec 
184,  on  point  of  right  of  judgment  creditors  to  intervene. 

10  Nev.  97-106.    STATE  EX  SEL.  MURPHT  v.  RISING. 

"Cases  at  law"  and  "criminal  cases."  —  Followed  in  Town  of  Gold 
Hill  V.  Brisacher,  14  Nev.  53,  holding  that  the  expressions  "all  cases 
at  law"  and  "all  criminal  cases,"  as  used  in  the  constitution,  wei« 
intended  to  designate  distinct  categories,  mutually  exclusivow 
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10  Ver.  100-126.    STATE  t.  SMITH. 

iBttrvctioii  —  Desired  miut  be  asked  for.  —  Followed  in  State  t. 
Davis,  14  Nev.  414;  and  State  v.  Davis,  14  Nev.  446,  33  Am.  Rep.  663, 
on  point  that  if  the  defendant  had  desired  a  more  explicit  instruction 
relative  to  reasonable  doubt,  it  was  his  right  and  duty  to  have  prepared 
such  an  instruction  and  asked  the  court  to  give  it;  cited  in  State  v. 
Seinas,  25  Nev.  447,  62  Pae.  245;  and  followed  in  State  v.  Thompson, 
101  Pac.  (Nev.)  563,  holding  where  a  party  desires  explicit  instructions 
to  be  given  upon  any  point,  it  is  his  duty  to  prepare  the  same  and 
ask  the  court  to  give  them. 

^—Modification  of,  by  covrt. ^ Followed  in  State  v.  Maher,  25  Kev. 
471,  62  Pac  237,  holding  that  the  court  may  modify  instructions  so 
as  to  relieve  them  of  any  possible  ambiguity,  and  make  their  meaning 
more  certain. 

—  Not  reviewable  when.  — Cited  in  Territory  ▼.  McAndrews,  8 
Mont.  162,  on  point  that  the  appellate  court  will  not  review  the  action 
of  the  trial  court  in  giving  or  refusing  instruction  unless  the  evidenoe, 
or  sufficient  of  it,  to  show  that  applicability  is  contained  in  the  record. 

Argument  to  jury  —  Right  of  state.  —  Cited  in  State  v.  Pearce,  15 
Nev.  194,  as  to  right  of  state  to  open  and  close  in  criminal  trial. 

Self-defense  — When  available.  —  Cited  in  State  v.  Levigne,  17  Nev. 
441,  30  Pac  1085,  holding  that  the  court  did  not  err  in  instruction  as 
to  self-defense;  People  v.  Button,  106  Cal.  628,  39  Pac  1075,  46  Am. 
St.  Rep.  259,  28  L.RA.  592;  People  v.  Hecker,  109  Cal.  463,  42  Pac  312. 
30  L.U.A.  407,  and  State  v.  Shockley,  29  Utah,  38,  80  Pac  869,  110 
Am.  St.  Rep.  649,  to  point  that  a  man  who  assails  another  with  a 
deadly  weapon  cannot  kill  his  adversary  in  self-defense  until  he  has 
fairly  notified  him  by  his  conduct  that  he  has  abandoned  the  contest; 
if  the  circumstances  are  such  that  he  cannot  notify  him,  it  is  his 
fault,  and  he  must  take  the  consequences;  cited  in  cone  op.  of  Bartch, 
J.,  in  State  v.  Shockley,  29  Utah,  88,  80  Pac  887,  to  point  that  where  the 
defendant  makes  the  first  assault  the  right  of  self -defense  is  not  lim- 
ited to  cases  where  there  are  two  or  more  assaults  in  the  affray. 

Cited  in  reference  notes  in  109  Am.  St.  Rep.  810;  and  45  L.R.A.  710, 

to  point  that  an  assailaht  must  notify  his  adversary  by  his  conduct  that 

he  has  abandoned  the  contest  in  order  to  avail  himself  of  the  right 

of  self-defense,  and  if  the  circumstances  are  such  that  he  cannot  so 

notify   him,   he  must  take  the  consequences;    6  L.RA.  424;   and  45 

LkR.A.  707,  right  of  self-defense  can  never  arise  at  any  stags  of  a 

difliculty  when  one  is  defending  himself  against  dangers  of  any  kind 

that  he  may  have  unlawfully  provoked;   45  L.R.A.  712,  facta  which 

showed  that  the  accused  commenced  an  assault  in  which  he  killed  the 

deceased  at  a  time  when  the  latter  was  in  deadly  peril  from  the  former, 

and  was  justified  in  resorting  to  any  necessary  measures  of  defense 

^.gainst  the  attacks  of  the  accused,  elearly  excluded  the  supposition  that 

20 


10  Nev.  125-137     NOTES  ON  NEVADA  BEP0RT8.  30ft 

the  accused  had  made  any  suffident  effort  to  retreat  80  as  to  justify 
his  actions  upon  the  ground  of  self-defense. 

Indictment  for  mnrder  —  Conviction  of  assault  to  IdIL — Cited  in  Ex 
parte  Cumow^  21  Nev.  37,  24  Pac.  432,  holding  that  under  an  indictment 
for  murder  a  defendant  may  be  lawfully  convicted  of  an  assault  with 
intent  to  kill,  under  the  statute. 

Sentence  —  Failure  to  specify  commencement. ^Followed  in  Ex  parte 
Gafford,  25  Nev.  103,  57  Pac.  484,  83  Am.  St.  Rep.  568,  on  point  that 
a  sentence  which  does  not  specify  any  time  for  the  imprisonment  to 
commence  is  not  void;  the  better  practice  is  not  to  fix  the  commence- 
ment of  the  term,  but  merely  to  state  its  duration  and  the  place  of 
confinement,  where  the  statute  does  not  otherwise  provide;  In  re  Crow,, 
60  Wis.  369,  19  N.  W.  721,  to  point  that  if  the  imprisonment  is  not 
fixed  in  the  sentence  it  is  void.  , 

Cited  in  reference  note  in  91  Am.  Dec.  554,  to  point  that  a  judgment 
is  not  void  because  it  does  not  specify  any  time  for  the  imprisonment 
to  commence  or  terminate.  The  better  practice  is  not  to  fix  the  com- 
mencement of  the  term,  but  merely  to  state  its  duration  and  the  place 
of  confinement. 

Wound  with  malice  —  Degree  of  offense.  —  Cited  in  reference  note 
in  22  L.RA.(N.S.y  842,  to  point  that  if  death  is  caused  by  a  wound 
inflicted  with  malice,  although  not  in  its  nature  mortal,  but  calcu- 
lated to  endanger  and  destroy  life,  and  neglect  or  unskilful  treatment 
thereof  contributes  to  the  cause  of  death,  the  one  inflicting  the  wound 
will  be  guilty  of  murder  or  manslaughter,  according  to  the  attendant 
circumstances. 

10  Nev.  125-137.    MORRILL  v.  TEHAMA  CONSOL.  MILL  &  MIN.  CO. 

Contract  —  Assent,  reducing  to  writing  and  signing  —  Cited  in  Spin- 
ney V.  Downing,  108  Cal.  668,  41  Pac.  798,  to  point  that  to  render  the- 
proposed  contract  binding  there  must  be  an  assent  to  its  terms  by 
both  parties,  and  where  reduced  to  writing  must  be  signed  by  all  the 
parties  to  be  bound;  Hennessy  v.  Bond,  77  Fed.  405,  23  C.  C.  A.  203. 
to  point  that  a  written  contract  between  the  principal  and  a  third 
party,  and  procured  by  an  agent  of  the  principal  to  be  signed  by  the 
third  party,  is  not  binding  on  the  principal  until  signed  by  him;  Camp 
V.  McLin,  44  Fla.  528,  32  So.  932;  and  Hinote  v.  Brigman,  44  Fla.  598^ 
33  So.  306,  to  point  that  where  the  exact  terms  of  the  contract  are 
agreed  upon,  if  it  is  to  be  reduced  to  writing,  it  is  not  binding  until 
signed  by  the  parties;  Weitz  v.  Independent  Dist.  79  Iowa,  427,  44 
N.  W.  697,  holding  that  defendant  should  have  been  permitted  to  plead 
as  a  defense  that  it  was  the  understanding  of  the  parties  that  a  writ- 
ten  contract  should  be  entered  into,  because  if  there  was  such  an  under* 
standing,  there  was  no  contract  until  instrument  was  executed;  Mis- 
sissippi, etc..  Steamship  Co.  t.  Swift,  86  Me.  257,  29  Atl.  1066,  4t 
Am.  St.  Rep.  552,  to  point  that  where  the  parties  enter  into  any  gen- 
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«rml  agreement,  and  the  understanding  is  that  it  it  to  be  reduced  to 
writings  or,  if  it  ia  already  in  a  written  form,  that  it  is  to  be  signed 
before  it  is  to  be  acted  on  or  to  take  effect,  it  is  not  binding  until 
it  is  so  written  or  signed;  Irish  y.  PuUiam,  32  Neb.  26,  48  N.  W.  964, 
to  point  that  where  the  testimony  in  the  records  tend  to  show  that 
the  agreement  was  to  be  reduced  to  writing,  and  signed  by  the  parties 
before  it  took  effect,  the  agreement  will  not  be  binding  until  it  is  duly 
signed. 

Cited  in  reference  note  in  29  liUjL  436,  to  point  that  when  the  un- 
derstanding  is  that  the  contract  is  to  be  reduced  to  writing,  or  that 
it  is  to  be  signed  before  it  is  acted  on  or  is  to  take  effect,  it  is  not 
binding  until  it  is  so  written  out  or  signed. 

Corporation  —  Sendee  of  process  on.  — Cited  erroneously  in  City  of 
Watertown  t.  Robinson,  69  Wis.  237,  34  N.  W.  142,  to  point  that 
when  the  state  statute  designates  a  particular  officer  of  a  corporation 
to  whom  the  process  must  be  delivered,  and  with  whom  it  must  be  left 
as  service  upon  the  corporation,  no  other  officer  or  person  can  substi- 
tute in  his  place. 

Cited  in  reference  note  in  6  Eng.  Rul.  Cas.  197. 

10  Nev.  137-141.    6EKSEHS  r.  HUHN  ft  HUNT  S.  MIN.  CO. 
No  citation. 

10  Ney.  141-147.    STATE  EX  SEL.  6UESR0  t.  PETTINELL 

Corporation  stock  —  Transfer  of.  — Cited  in  State  t.  Leete,  16  Nev. 
250,  to  point  that  the  whole  title  to  stock  of  a  corporation  passes  to 
the  transferee  so  far  as  the  transferrer  is  concerned,  without  an  entry 
upon  the  books;  but,  as  to  everybody  else,  the  legal  title  remains  where 
it  was  before  the  transfer;  People  ex  rel.  Robert  t.  Robinson,  64  Gal. 
375,  1  Pac.  157,  to  point  that  until  the  transfer  of  stock  is  entered 
upon  the  books  of  the  company,  the  person  in  whose  name  the  stock  is 
entered  on  the  books  of  the  company,  as  between  himself  and  the  com- 
pany, is  the  owner  thereof  to  all  intents  and  purposes,  and  particularly 
for  the  purpose  of  elections;  In  re  Argus  Printing  Co.  1  N.  Dak.  440, 
49  N.  W.  349,  26  Am.  St.  Rep.  639,  12  L.R.A.  785,  to  point  that  the 
books  and  records  of  a  corporation  determine  who  are  its  stockholders 
for  the  time  being,  and  who  have  the  right  to  vote  on  the  stock, 
although  the  same  may  have  been  sold  or  pledged  as  collateral  secur- 
ity. In  such  cases  the  party  who  appears  to  be  the  owner  by  the  books 
of  the  corporation  has  the  right  to  be  treated  as  a  stockholder,  and  to 
vote  whatever  stock  stands  in  his  name;  In  re  Argus  Printing  Co.  1  N. 
Dak.  440,  48  N.  W.  849,  26  Am.  St.  Rep.  639,  12  LJt.A.  789,  to  point 
that  the  assignor  of  stock  not  transferred  on  the  corporate  books,  and 
not  the  assignee  thereof,  has  the  right  to  vote  the  stock  at  a  meeting 
to  eleet  directora. 
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10  Ner.  149-165.    LEB  t.  CLUTB. 

Jury— Misconduct  — Cited  in  cone  op.  Talbot,  J.,  on  rebesring  in 
Southern  Nev.  Min.  Co.  t.  Holmes  Min.  Co.  27  Not.  149,  73  Pac  763, 
103  Am.  St.  Rep.  759,  to  point  that  where  no  misconduct  is  shown  to 
have  taken  place  on  the  part  of  any  juror,  it  should  not  be  surmised 
or  presumed  by  the  court,  and  considered  a  ground  for  overturning  the 
verdict,  and  that  the  party  complaining  must  show  injury  and  error; 
Southern  Nevada,  etc.,  Co.  v.  Holmes  Min.  Co.  27  Nev.  151,  103  Am.  St. 
Rep.  759,  73  Pac.  763,  to  point  that  affidavits  of  jurors  to  effect  that 
verdict  was  reached  by  averaging  estimates  by  each  juror  could  not  be 
received  to  impeach  verdict;  cited  in  City  of  Columbus  v.  Ogletree,  102 
Ga.  299,  29  S.  £.  751,  to  point  that  every  presumption  is  in  favor  of 
the  conduct  of  the  jury,  sad  the  regularity  and  legality  of  their  ver- 
dict. 

—  "Average^  verdict.  —  Cited  in  Pawnee  Ditch  &  L  Co.  ▼.  Adams, 
1  Colo.  App.  251,  28  Pac.  662;  Flood  v.  McClure,  3  Idaho,  694,  32  Pac 
256;  and  Long  v.  Collins,  12  S.  Dak.  625,  82  N.  W.  96,  to  point  that 
the  verdict  reached  persuant  to  an  agreement  of  all  the  jurors,  made 
prior  to  aggregating  the  several  amounts  estimated  by  each  juror  and 
dividing  the  same  by  twelve,  as  a  result  of  which,  will  be  set  aside. 

••Arbitration''  verdict  — CSted  in  Williams  v.  Pressler,  11  Okla. 

Vl^,  65  Pac.  935,  to  point  that  where  a  jury  could  not  agree  upon  a 
verdict  and  agreed  among  themselves  to  allow  two  jurors  to  go  by 
themselves  and  if  they  could  not  agree  to  select  a  third  juror  as  um- 
pire, and  the  two  having  failed  to  agree,  did  select  a  third  and  these 
three  agreed  upon  a  verdict  to  be  returned  and  the  jury  returned  the 
verdict  upon  the  finding  of  these  three  jurors,  such  verdict  cannot  be 
supported. 

10  Nev.  155-163.    STATE  EX  REL.  KEITH  v.  DAYTON  &  V.  TOLL- 
ROAD  CO. 

Construction  of  statute  —  Context  —  Cited  in  Ex  parte  Siebenhauer, 
14  Nev.  368,  to  point  that  the  meaning  of  words  used  in  a  statute  may 
be  sought  by  examining  the  context  and  by  considering  the  reason  or 
spirit  of  the  law  or  the  causes  which  induced  the  legislature  to  enact 
it 

ToU-road  —  Franchise  of.  — Cited  in  Virginia  Canon  Toll-Road  Co. 
V.  People,  22  Colo.  435,  45  Pac.  400,  37  L.R.A.  720,  to  point  that  the 
franchise  of  a  toll-road  does  not,  like  tangible  property,  of  a  corpora- 
tion, pass  to  its  stock  holders,  subject  to  the  right  of  creditors,  for  the 
reason  that  the  franchise,  as  originally  granted,  was  limited  in  time. 

Cited  in  reference  note  in  37  L.R.A.  717,  to  point  that  in  Nevada 
the  owner  of  a  road  who  allows  the  public  to  pass  over  it  and  eol* 
lect  tolls  therefor  dedicates  it  to  the  public  use  subject  only  to  the 
collection  of  tolls  while  he  may  lawfully  do  so. 
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10  Nev.  163-167.    STATE  t.  MTATT. 

Appeal » Default,  affinnance.  —  Followed  in  Linville  ▼.  Clark,  30 
Nev.  113,  93  Pac.  231,  holding  that  where  appellant  did  not  appear  at 
the  hearing,  and  no  brief  was  filed  on  his  behalf  until  a  month  there- 
after, when,  without  any  stipulation  or  order  authorizing  it,  one  was 
filed  setting  up  a  question  to  which  no  exception  was  taken  in  the  trial 
court,  and  regarding  which  no  assignment  of  error  had  been  made,  the 
judgment  will  be  afiirmed. 

10  Ner.  167-176.    STATE  EX  EEL.  SEASS  ▼.  WRIGHT. 

Mandamus  — Remedy  at  law.  — Cited  in  State  v.  Murphy,  19  Nev. 
95,  6  Pac.  843  and  State  ex  rel.  Cutter  v.  Kamman,  151  Ind.  411,  51 
N.  £.  484,  holding  that  the  fact  that  a  party  is  liable  to  indictment 
and  punishment  or  to  a  penalty  or  forfeiture,  which  wiP  be  recovered 
in  a  civil  action,  for  his  failure  or  refusal  to  perform  the  duties  imposed 
by  law,  does  not  constitute  an  objection  to  granting  of  writ  of  man- 
damus; Cbos  Bay  R.  &  E.  R.  Nav.  Co.  ▼.  Wieder,  26  Or.  463,  38  Pac. 
341,  to  point  that  it  is  not  the  mere  fact  that  another  action  or  other 
proceeding  will  lie,  that  will  exclude  the  remedy  by  mandamus;  the 
legal  remedy  must  not  only  be  specific,  but  must  be  one  competent 
to  afford  relief  upon  the  very  subject-matter  of  the  application,  and 
if  it  be  doubtful  the  writ  should  issue;  distinguished  in  Commonwealth 
ex  rel.  McCalmont  v.  Keim,  15  Phila.  5,  holding  that  mandamus  can 
issue  in  case  of  private  corporation  and  writ  can  be  directed  and  served 
upon  officers  individually;  cited  in  American  Bridge  Co.  v.  Wheeler, 
35  Wash.  46,  76  Pac.  536,  to  point  that  the  plain,  speedy  and  adequate 
remedy  by  the  original  action,  which  will  defeat  a  writ  of  mandamus, 
must  be  a  remedy  against  the  respondent  in  the  mandamus  proceeding, 
and  not  against  the  third  person. 

Cited  in  nsference  notes  in  70  Am.  Dec.  714,  to  point  that  to  supersede 
remedy  by  mandamus,  a  party  must  not  only  have  a  remedy  specific 
and  adequate,  but  one  competent  to  afford  relief  upon  the  very  subject- 
matter  of  his  application,  and  it  must  be  equally  convenient,  beneficial, 
and  effective;  37  Am.  St.  Rep.  318,  a  general  rule  governing  the  exer- 
cise of  jurisdiction  by  mandamus  over  private  corporations,  that  if  a 
specific  duty  is  imposed  by  law  on  them,  and  no  other  adequate  or 
specific  remedy  is  provided  for  its  enforcement,  the  writ  of  mandamus 
will  be  granted;  37  Am.  St.  Rep.  319,  mandamus  has  been  decided  to 
be  the  proper  remedy  in  behalf  of  a  shareholder  to  compel  the  trustees 
or  officers  of  a  private  corporation  to  call  an  election  as  required  by 
law,  if  there  is  no  other  plain,  speedy,  or  adequate  remedy  by  which 
such  duty  may  be  coerced;  98  Am.  St.  Rep.  866,  remedy  sufficient  to 
bar  the  issuance  of  writ  of  mandamus,  must  be  adequate  to  afford 
complete  relief;  32  L.R.A.  575,  where  mandamus  was  issued  to  compel 
the  calling  of  a  meeting  of  the  stockholders,  the  time  of  meeting  was 
prescribed  by  the  statute  and  not  by  by-laws;  58  LJELA.  861,  relator 
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must  not  only  have  a  specific,  adequate,  and  legal  remedy,  Irat  it  most 
be  one  competent  to  afford  relief  upon  the  very  subject-matter  of  his 
application;  and  if  it  be  doubtful  whether  such  action  or  proceeding 
will  afford  him  a  complete  remedy,  the  writ  should  issue. 

—  Against  council  —  Simniiig  of  writ  — Cited  in  Norwalk  &  S.  N. 
Electric  L.  Co.  ▼.  Common  Council,  71  Conn.  390,  42  AtL  85,  to  point 
that  a  writ  of  mandamus  against  the  council  of  a  city  should  run 
directly  to  the  board  and  not  to  the  individuals  thereof. 

Cited  in  reference  note  in  16  Am.  Dec  184,  erroneously  to  point  as 
to  who  entitled  to  intervene. 

10  Nev.  176-200,  21   Am.  Rep.  721.    STATE  EZ  EEL.  GEORGE  ▼. 
SWIFT. 

Statute — Enrolled  act  conclusive.  —  Affirmed  in  State  v.  Rc^gers,  10 
Nev.  260,  21  Am.  Rep.  738;  SUte  v.  Glenn,  18  Nev.  38,  39,  I  Pac. 
186;  SUte  v.  Nye,  23  Nev.  101,  42  Pac  867;  cited  in  State  v.  Beck,  2& 
Nev.  80,  66  Pac.  1010;  and  cited  in  In  re  Roberts,  5  Colo.  528;  Yolo 
County  V.  Colgan,  132  Cal.  274,  64  Pac  407,  84  Am.  St.  Rep.  41;  Coler  v. 
Board  of  Com'rs,  89  Fed.  262;  Board  of  ComVs  v.  Burford,  93  Ind.  385; 
cited  in  dis.  op.  of  Beck,  J.,  in  Kochler  v.  Hill,  60  Iowa,  585,  14  N.  W. 
759;  cited  in  State  ex  rel.  Attorney -General  v.  Francis,  26  Kan.  731; 
cited  in  dis.  op.  of  Allen,  J.,  in  In  re  Gunn,  50  Kan.  255,  262,  32  Pac. 
963,  19  L.R.A.  551;  cited  in  In  re  Gunn,  50  Kan.  263,  32  Pac  966,  19 
L.R.A.  554;  cited  in  dis.  op.  of  Prior,  J.,  in  Norman  v.  Kentucky  Board, 
etc.,  93  Ky.  570,  20  S.  W.  909, 18  L.RA..  565;  cited  in  People  v.  McElroy, 
72  Mich.  450,  40  N.  W.  751,  2  L.RA.  612 ;  Scarborough  v.  Robinson,  81 
N.  C.  417;  State  ex  rel.  Herron  v.  Smith,  44  Ohio  St.  363,  7  N.  £.  450; 
State  ex  rel.  Chatfield  v.  Kicsewette,  45  Ohio  St.  263,  12  N.  E.  811; 
Slate  ex  rel.  Attorney-General  v.  Hagood,  13  S.  C.  63;  Williams  v. 
Taylor,  83  Tex.  674,  19  S.  W.  158;  Ibsener  v.  State,  8  Tex.  App.  181; 
Donaldson  v.  State,  15  Tex.  App.  28;  In  re  Tipton,  28  Tex.  App.  444, 
13  S.  W.  611,  8  L.R.A.  327;  McLane  v.  Paschal,  8  Tex.  Civ.  401,  28 
8.  W.  713;  In  re  Duncan,  139  U.  S.  459,  35  L.  ed.  223,  11  Sup.  Ct.  576; 
Field  V.  Clark,  143  U.  S.  677,  36  L.  ed.  305,  12  Sup.  Ct.  499;  State  v. 
Jones,  6  Wash.  476,  34  Pac  209,  23  L.R.A.  353,  and  State  v.  Swan,  7 
Wyo.  178,  51  Pac  212,  75  Am.  St.  Rep.  889,  40  L.R.A.  198  (discussing 
subsequent  changes  of  the  rule  in  states  relied  on  in  principal  case),  to 
point  that  the  enrolled  statutes  are  conclusive  evidence  of  the  due 
passage  and  validity  of  the  acts  purporting  to  be  embodied  in  them; 
cited  in  Board  of  Com'rs  v.  Burford,  93  Ind.  385,  holding  courts  get 
judicial  knowledge  of  the  proper  enactment  of  the  statute  from  its 
authentication  and  its  recognition  by  the  Secretary  of  State;  Scar- 
borough v.  Robinson,  81  N.  C.  417  and  State  ex  rel.  Herron  v.  Smith, 
44  Ohio  St.  363,  7  N.  E.  450,  to  point  that  the  attested  enrollment  of 
the  law  is  conclusive  on  the  question  of  its  passage  and  contents  of 
statute;  State  ex  rel.  Chatfield  v.  Kiesewetter,  45  Ohk>  St.  263,  12 
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N.  E.  811,  bill  not  authenticated  as  required  by  constitution  did  not 
become  law;  Usener  v.  State,  8  Tex.  App.  181,  to  point  that  courts  in 
considering  a  law  passed  by  both  branches  of  the  legislature,  are  not 
required  to  go  behind  the  enrolled  bill  deposited  as  a  record  in  the 
office  of  the  Secretary  of  State;  Donaldson  v.  State,  15  Tex.  App.  28, 
to  point  that  illegality  in  the  proceeding  by  which  a  law  is  enacted  will 
not  be  looked  into  by  the  courts,  when  the  law  has  been  duly  promul- 
gated by  competent  authority  and  on  its  face  seems  perfect  and  in- 
peachable;  HcLane  v.  Paschal,  8  Tex.  Civ.  401,  28  S.  W.  713,  to  point 
that  the  oourt,  for  the  purpose  of  informing  itself  of  the  existence  of  a 
law,  cannot  look  beyond  the  enrolled  act  duly  certified;  In  re  Duncan, 
139  U.  S.  459,  36  L.  ed.  223,  11  Sup.  Ct.  576,  to  point  that  a  statute 
duly  certified  is  presumed  to  have  been  duly  passed  until  the  contrary  ap- 
pears; Field  ▼.  Oark,  143  U.  a  677,  36  L.  ed.  305,  12  Sup.  a.  499,  to 
point  that  the  enrolled  acts,  if  public  law,  as  the  original,  or  if  priyate 
acta,  have  always  been  held  to  be  record  of  the  highest  order,  and,  if 
they  carry  no  ''death  wounds"  In  themselves,  are  to  be  absolute 
variety,  and  of  themselves  conclusive;  Ritchie  t.  Richards,  14  Utah, 
353,  47  Pac  672,  an  enrolled  act  of  the  legislature  duly  signed,  ap- 
proved, and  deposited  with  the  proper  custodian,  is  prinut  facie,  not 
conclusive  evidence  of  its  proper  enactment,  and  that  the  court  may 
resort  to  the  journal  of  the  two  houses  of  the  legislature  in  deter- 
mining the  validity  of  the  statute. 

Cited  in  reference  notes  in  85  Am.  Dec.  357,  47  Am.  St.  Rep.  819,  821, 
11  L.KA.  492,  to  point  that  if  an  act  is  properly  enrolled  and  authen* 
ticated,  and  is  deposited  with  the  secretary  of  state,  it  is  conclusive 
evidence  of  the  legislative  will  at  the  time  of  its  passage;  23  L.RA. 
341,  authenticated  act  is  conclusive  evidence  of  its  existence  and  con- 
tents; 47  Am.  St.  Rep.  821,  courts  are  bound  to  accept  as  valid  leg- 
islative enactments  such  acts  as  are  duly  authenticated  in  the  mode 
prescribed  by  the  constitution,  and  which  do  not  on  their  face  bear 
evidence  of  a  disregard  of  it.  They  cannot  go  behind  such  acts  and 
consult  the  journals,  or  otherwise  inquire  whether  the  legislature  com- 
plied with  the  rules  of  procedure  commanded  by  the  constitution  for 
their  passage  and  enactment. 

— -Journals^  etc.^  not  competent.  —  Cited  in  State  v.  Beck,  25  Nev. 
80,  66  Pac.  1010,  to  point  that  neither  the  journals  kept  by  the  legisla- 
ture nor  the  bill  as  originally  introduced,  nor  the  amendments  attached 
to  it»  nor  parol  evidence,  can  be  received  in  order  to  show  that  an  act 
of  the  legislature  properly  enrolled,  authenticated,  and  deposited  with 
the  secretary  of  state,  did  not  become  a  law;  Chicot  County  v.  Davies, 
40  Ark.  210,  to  point  that  the  courts  cannot  consider  the  journals  of 
the  legislature  as  evidence  in  determining  the  passage  of  a  bill;  In  re 
Roberta,  6  Colo.  528,  to  point  that  it  is  not  competent  to  go  beyond 
the  legislative  roll  to  determine  whether  a  bill  became  a  statute  or 
not;  Mathis  ▼.  State,  31  FUl  803^  12  Sa  685,  to  point  that  neither  the 
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journal  kept  by  the  legislature,  nor  the  bill  as  originally  InToieed  nor 
the  amendment  attached  thereto  can  be  received  in  order  to  show  that 
an  act  of  the  legislature,  properly  enrolled,  authenticated,  and  de- 
posited with  the  Secretary  of  State,  did  not  become  a  law;  Koehler  y. 
Hill,  60  Iowa,  551,  14  N.  W.  742,  in  upholding  the  consideration  of  the 
journals  of  the  two  houses  in  determining  whether  a  constitutional 
amendment  as  published  was  agreed  to;  and  in  dis.  op.  of  Beck,  J^ 
14  N.  W.  759,  to  point  that  journals  cannot  be  looked  to;  cited  in  cone, 
op.  of  Bean,  J.,  in  Currrie  ▼.  Southern  Pac  Co.  21  Ore.  573,  28  Pac. 
887,  to  point  that  the  court  cannot  examine  the  journals  of  the  legis- 
lature for  the  purpose  of  impeaching  the  verdict  of  an  enrolled  act, 
cited  in  Narregang  v.  Brown  County,  14  S.  Dak.  865,  85  N.  W.  604, 
holding  that  the  journals  of  the  two  houses  of  the  legislature  are  not 
competent  evidence  to  impeach  the  validity  of  the  statute  enrolled  and 
authenticated  by  the  proper  officers;  State  v.  Town  Council,  39  S.  0. 
314,  17  8.  E.  754,  holding  that  the  fact  that  a  bill  has  been  signed  by 
the  presiding  officer  of  the  general  assembly,  approved  by  the  Governor, 
and  duly  deposited  in  the  office  of  the  Secretary  of  State,  shows  in 
the  absence  of  anything  on  its  face  to  the  contrary,  that  it  has  become 
a  law,  and  that  it  cannot  be  impeached  by  the  journal  of  the  two 
houses,  or  any  other  evidence;  Com'rs  of  Leavenworth  v.  Higginbotham, 
17  Kan.  78,  to  point  that  if  the  enrolled  bill  be  perfect  and  formal  in 
every  particular  the  courts  might  say  that  the  bill  had  passed  and 
become  a  law,  although  there  might  be  omissions  from  the  journals; 
Home  Tel.  Co.  v.  City  of  Nashville,  118  Tenn.  10,  101  S.  W.  772,  hold- 
ing that  an  act  bearing  the  signature  of  the  speaker  of  the  house  and 
senate  and  approved  by  the  Governor  is  to  be  regarded  as  properly 
passed,  although  the  journal  of  the  house  does  not  show  that  it  was 
signed  in  both  sessions  as  required  by  the  statute;  Hunt  v.  State,  22 
Tex.  App.  403,  3  S.  W.  238,  in  holding  act  of  l^farch  19,  1885  (general 
laws  of  19  Leg.  34)  unconstitutional  because  the  journal  of  the  senate 
failed  to  disclose  it  properly  signed  in  both  sessions  by  the  presiding 
officers  of  that  bill;  Ex  parte  Wren,  63  Miss.  533,  66  Am.  Bep.  825, 
holding  that  the  journals  of  the  legislature  are  not  admissible  in  evi- 
dence to  show  that  the  statute  does  not  contain  the  amendments  which 
were  adopted;  State  ex  rel.  Attorney-General  ▼.  Hagood,  13  S.  C.  63, 
holding  court  cannot  look  behind  the  seal  of  the  state  to  ascertain 
whether  the  constitutional  requirements  have  been  complied  with; 
Williams  v.  Taylor,  83  Tex.  674,  19  S.  W.  158,  to  point  that  in  1875, 
when  the  principal  case  was  decided,  a  conclusion  therein  announced 
was  in  accordance  with  the  weight  of  authority,  saying  the  tending  of  a 
later  decision  is  to  up-hold  a  contrary  rule. 

Cited  in  reference  notes  in  51  Am.  Dec.  619;  58  Am.  Dee.  575;  and 
85  Am.  Dec.  357,  to  point  that  legislative  journals  cannot  be  resorted 
to  in  order  to  ascertain  whether  a  statute  was  so  passed  as  to  be  in* 
valid;  11  L.B.A.  492,  bill  published  as  a  law  cannot  be  shown  by  the 
journals,  or  by  other  evidence,  to  be  different  from  the  statute  actually 
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anartad,  or  to  be  inTaMd  from  failure  of  compliance  with  eonatitntional 


—— SigniaK  by  officers  eaaential.-- Cited  in  State  ▼.  Howell,  26  Not. 
100,  €4  Pae.  466,  to  point  that  the  signing  of  the  bill  by  the  officers 
designated  in  the  constitution  is  absolutely  essential  to  its  existence  as 
a  law;  SUte  t.  Howell,  26  Nev.  102,  64  Pac  466,  holding  failure  of 
presiding  officer  of  succeeding  legislature  to  sign  bill  passed  over  veto 
rendered  the  law  invalid  in  Const.  IV,  §  18;  State  v.  Howell,  26  Nev. 
105,  64  Pac.  467,  to  point  that  principal  case  requiring  signature  of 
presiding  officer  to  bill  passed  over  veto  is  approved  in  Field  v.  Clark, 
142  U.  8.  649,  36  L.  ed.  294;  Coler  v.  Board  of  Com*rs.  89  Fed.  262,  to 
point  that  a  bill  attested  by  the  presiding  officer  of  the  legislature  is 
conclusive  proof  of  the  enactment  of  the  statute;  State  ex  rel.  Chatfleld 
V.  Kiesewetter,  45  Ohio  St.  263,  12  N.  E.  811,  holding  that  (1)  a  printed 
bill  bearing  title  and  number  identical  with  the  one  described,  deposited 
in  the  State  Library  previous  to  statute,  cannot  be  received  in  evidence 
to  prove  contents  of  bill  in  question;  (2)  bill  not  authenticated  as  re- 
quired  by  the  constitution  did  not  become  a  law. 

10  Her.  200-203.    WHEELER  y.  FLORAL  MILL  ft  MIN.  CO. 

Appeal  —  For  delay,  damages.  —  Affirmed  in  Escere  ▼.  Torre,  14  Kev. 
51;  and  Allen  v.  Mayberry,  14  Nev.  117,  on  point  that  where  an  appeal 
is  taken  merely  for  delay,  damages  will  be  awarded  equal  to  ten  per 
cent,  of  the  judgment. 

10  Nev.  204-208.    PECK  ▼.  BODDS. 

Ko  citation. 

10  Kev.  208-212.    SMITH  t.  LEE. 
No  citation. 

10  Hev.  212-214.    EX  PARTE  DENY. 

Habeas  corpus.  —  Cited  in  Ex  parte  Isbell,  11  Nev.  299,  to  point  that 
where  it  appears  from  the  statement  in  petition  there  is  no  suflicient 
ground  to  grant  liberty  asked  for,  it  is  the  duty  of  the  court  not  to 
issue  a  writ  of  habeas  corpus;  Kx  parte  Allen,  12  Nev.  87,  to  point  that 
where  the  petition  fails  to  state  any  facts  from  which  it  can  be  inferred 
that  the  imprisonment  is  illegal,  it  is  insufficient  to  authorize  the 
issuance  of  the  writ  of  habeas  corpus;  State  ex  rel.  Sherin  v.  Cioss, 
73  Minn.  128,  75  N.  W.  1132,  to  point  that  petition  in  habeas  corpus 
should  show  in  what  the  illegality  consists  by  stating  facts  as  contra- 
distinguished from  conclusions  of  law;  State  v.  Dodson,  135  Mo.  8,  36 
S.  W.  239,  construing  §  5347  Mo.  Rev.  Stats.,  holding  the  portion  which 
recites  that  "if  the  imprisonment  is  a  legal,"  etc.,  contemplates  the 
facts  showing  wherein  the  alleged  illegality  consists,  should  be  stated 
in  petition. 
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10  HeT.  21S-217.    EX  PASTE  SDGI1I6T0H. 

Habeas  oorpni.— ated  in  Sz  parte  Crawford,  24  Nev.  92,  49  Fte. 

1038,  to  point  that  whether  petitioner  was  guilty  or  not,  was  the 
question  to  be  decided  upon  the  trial,  and  if  it  was  erroneous!/  de- 
cidedf  the  remedy  Is  by  appeal,  and  not  by  habeas  corpus;  Ex  parte 
Kair,  28  Nev.  148,  113  Am.  St.  Bep.  817,  80  Pac.  467,  6  Ann.  Cas.  893, 
to  point  that  where  one  is  imprisoned  on  a  conviction  under  a  statute 
entirely  Toid,  the  remedy  is  habeas  corpus;  Ex  parte  Jackman,  100 
Pac.  (Nev.)  770,  to  point  that  jury  impaneled  in  manner  detailed  wss 
an  illegal  Jury,  is  a  question  to  be  raised  on  appeal  from  judgment  and 
from  an  order  denying  motion  for  new  trial,  not  on  habeas  corpus; 
£x  parte  Russell,  40  Wash.  249,  82  Pac  291,  holding  that  a  judgment 
of  conviction  cannot  be  collaterally  attacked  on  habeas  corpus. 

10  Nev.  217-250.    BARNES  t.  SABRON. 

Inclosure  —  Public  lands.  —  Followed  in  Courtney  v.  Tomer,  12 

Nev.  354,  on  point  that  where  there  is  no  testimony  showing  that  it 
was  necessary  to  enclose  the  land  in  order  to  cultivate  it,  the  party 
must  be  considered  in  possession  of  all  the  lend  actually  under  culti- 
vation; cited  in  Jones  v.  Adams,  19  Nev.  86,  6  Pac.  440,  8  Am.  St.  Rep. 
788,  as  to  the  federal  government,  by  the  silent  acquiescence  having 
assented  to  and  encouraged  the  occupancy  of  public  lands  for  mining 
purposes,  and  the  right  of  the  first  person  connecting  his  labor  with 
property  open  to  the  general  exploration,  and  the  recognition  of  this 
right  by  the  miners  of  the  Pacific  states  and  territories  by  their  cus- 
toms, usages  and  regulations;  McWilliams  v.  Withington,  7  Fed.  327, 
7  Sawy.  205,  as  to  interest  person  has  in  lands  under  a  time  purchase 
from  the  state. 

«-— Ditch  across. — Distinguished  as  not  applicable  in  Shoemaker  v. 
Hatch,  13  Nev.  267,  268,  holding  that  under  the  act  of  congress  of  July 
26,  1866,  the  defendant  had  the  right  to  construct  his  ditch  across  the 
public  lands  of  the  United  States,  and  could  not  be  held  responsible  in 
damages  for  the  digging  of  the  ditch,  to  any  party  who  came  into 
possession  of  said  land  after  the  ditch  had  been  completed. 

New  triaL  — ated  in  Marshall  v.  Golden  Fleece  G.  &  S.  Min.  Co.  16 
Nev.  173,  to  point  that  upon  application  for  a  new  trial,  the  court  is 
authorized  to  decide  whether  the  finding  of  facts  by  the  court  or 
referee  sustained  the  judgment,  and  the  action  of  the  court  in  this 
regard  can  be  reviewed  on  appeal  from  an  order  overruling  the  motion 
for  a  new  trial;  Watt  v.  Nevada  Cent.  R.  Co.  23  Nev.  171,  44  Pac  427, 
62  Am.  St.  Rep.  772,  to  point  that  if  there  be  no  substantial  conflict 
in  the  evidence  upon  any  material  point  and  the  verdict  or  decision 
be  against  such  evidence  upon  such  point,  or  where  the  verdict  or 
decision  strikes  the  mind,  at  first  blush,  as  manifestly  and  palpably 
contrary  to  the  evidence,  the  supreme  court  will  direct  a  new  trial; 
Bliss  ▼.  Grayson,  26  Nev.  346,  69  Pac.  891,  holding  that  under  statuta 
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court  will  decide  whether  the  findings  sustained  the  judgment,  on  an 
appeal  from  an  order  denying  a  motion  for  a  new  trial,  and  that  the 
action  of  the  trial  court  in  this  respect  was  properly  reviewable  there- 
under; Burch  T.  Southern  Pac  Ck>.  104  Pac.  (Nev.)  239,  to  point  that 
where  there  is  a  substantial  conflict  in  the  evidence,  the  appellate  court 
will  not  interfere,  except  where  it  is  clear  upon  all  the  evidence  that 
a  wrong  conclusion  has  been  reached. 

Appropriation  of  water  ^Sights  and  duties  under.  — Ctied  in  Brown 
V.  Ashley,  16  Nev.  315,  316,  holding  that  in  actions  for  the  diversion  of 
water,  where  there  is  a  clear  violation  of  an  established  right,  and 
threatened  continuance  of  such  violation,  it  is  not  necessary  to  show 
actual  damages,  or  a  present  use  of  the  water,  in  order  to  authorize 
a  court  to  issue  an  injunction  and  make  it  perpetual;  Clough  v.  Wing, 
2  Aris.  377y  17  Pac  454,  to  point  that  in  an  action  to  enjoin  defendant 
from  taking  water  from  designated  creek,  injunction  will  be  denied 
where  evidence  shows  that  there  is  sufficient  water  for  both  parties; 
DeNecochea  v.  Curtis,  80  OaL  405,  20  Pac.  564,  as  to  priority  of  rights 
of  parties  appropriating  water  on  public  lands  as  against  all  persons 
not  having  rights  derived  from  the  government;  Jacob  v.  Lorenz,  9S 
OaL  336,  33  Pac  121,  construing  §  9  of  Act  of  Congress  of  1866; 
Senior  ▼.  Anderson,  115  Gal.  503,  47  Pac  456,  discussing  right  to  water 
by  prior  appropriation;  Cache  La  Poudre  Reservoir  Co.  v.  Water  Supply 
etc.,  Co.  25  Colo.  167,  53  Pac.  333,  71  Am.  St.  Rep.  136,  holding  that 
there  is  no  difference  in  principle  between  an  appropriation  of  water 
measured  by  quantity  and  appropriation  measured  by  time;  Hewitt  v. 
Story,  64  Fed.  515,  12  C.  C.  A.  250,  30  LJI.A.  265,  as  to  rights  of  a 
locator  of  a  ditch  and  the  appropriator  of  water;  Union  Mill,  etc,  Co. 
V.  Dangberg,  81  Fed.  95,  discussing  the  general  principles  relating  to 
the  appropriation  of  waters  applicable  throughout  the  Pacific  Coast 
country;  Union  Mill,  etc,  Co.  v.  Dangberg,  81  Fed.  106,  as  to  interest 
acquired  by  person  appropriating  a  water  right  on  a  stream  already 
partially  appropriated;  Union  Mill,  etc,  Co.  v.  Dangberg,  81  Fed.  110, 
to  point  that  quantity  of  water  appropriated  is  to  be  measured  by 
capacity  of  ditch  or  flume  at  smallest  point;  Union  Mill,  etc,  Co.  v. 
Dangberg,  81  Fed.  114,  as  to  right  of  recovery  where  there  is  a  clear 
violation  of  water  right  in  the  absence  of  showing  of  damages;  Rodgers 
V.  Pitt,  89  Fed.  423,  in  determining  rights  to  water  acquired  under  the 
facts  for  use  in  mine;  Rodgers  v.  Pitt,  129  Fed.  938,  to  point  that  where 
a  person  appropriates  a  portion  of  the  water  of  a  stream  for  a  portion 
of  the  year,  another  may  appropriate  a  part  or  a  whole  of  the  residue; 
Rodgers  v.  Pitt,  129  Fed.  941,  in  discussing  proper  diligence  in  peifect- 
ing  appropriation  of  waters;  Anderson  lAud,  etc.,  Co.  v.  McConnell, 
13^  Fed.  583,  in  discussing  plaintiff's  right  under  appropriation  of 
waters  for  beneficial  purposes  and  to  have  an  injunction  to  prevent 
(defendant  from  interfering  with  such  rights;  Drake  v.  Earhart,  2 
724  (2  Idaho,  756)  23  Pac  543,  to  point  that  since  act  of  con- 
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gren,  Jnlj  0,  1870^  patentee  of  land  has  no  daim  on  water  flowing 
throngh  the  same  as  against  prior  appropnator;  Kirk  v.  BartholomeWt 
2  Idaho,  1090  (2  Idaho,  369)  29  Pac.  41,  to  point  that  prioritj  of 
appropriation  gives  priority  of  right;  Taylor  v.  Fickas,  €4  Ind.  177, 
as  to  distinction  between  rules  which  apply  to  water  courses  and  those 
which  apply  to  surface  waters;  Fabian  ▼.  Collins,  3  Mont.  225;  and 
McPhee  ▼.  Kelsey,  44  Ore.  201,  74  Pac.  404,  to  point  that  in  case  of 
diversion  of  waters,  where  it  is  a  clear  violation  and  equitable  relief 
is  sought,  it  is  not  necessary  to  show  damage;  Simmons  v.  Winters, 
21  Ore.  43,  27  Pac  9,  to  point  that  appropriator  is  entitled  to  so  much 
water  only  as  is  necessary  for  the  irrigation  of  his  land  under  the 
appropriation;  Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  96,  45  Pac.  482, 
60  Am.  St.  Rep.  790,  as  to  the  necessity  of  appropriator  of  water  being 
a  landowner  and  applying  the  water  appropriated  to  his  land;  Mattis 
V.  Hosmer,  37  Ore.  530,  €2  Pac.  19,  holding  that  appropriation  of  waters 
for  a  beneficial  use  is  founded  upon  the  rule  of  necessity  which,  when 
satisfied  becomes  the  measure  of  the  right  and  subsequent  appropria- 
tors  may  use  the  surface;  Stenger  v.  Tharp,  17  S.  Dak.  23,  94  N.  W. 
404,  discussing  what  constitutes  an  abandonment  of  a  water  right; 
Manning  v.  Fife,  17  Utah,  238,  54  Pac.  113,  to  point  that  prior  appro- 
priator cannot  give  away  or  dispose  of  his  surplus  water  to  the  injury 
of  subsequent  appropriators;  Geddis  v.  Parrish,  1  Wash.  591,  21  Pac. 
315,  to  point  that  while  appropriator  may  not  own  the  corpus  of  the 
water  until  it  enters  in  ditch,  yet  the  right  to  have  it  flow  in  the  ditch 
appertains  to  the  ditch. 

Cited  in  reference  notes  in  43  Am.  Dec  279,  to  point  that  an  appro- 
priation may  be  made  not  merely  for  mining  purposes,  but  for  the 
operation  of  mills;  43  Am.  Dec.  280,  where  the  right  to  the  water  of  a 
stream  on  public  land  has  become  vested  by  prior  appropriation,  it  is 
now  provided  by  statute  that  a  subsequent  grantee  of  the  land  from 
the  government  takes  subject  to  that  right;  43  Am.  Dec  281,  where 
the  appropriation  is  for  a  special  limited  purpose,  he  cannot  use  more 
than  is  necessary  for  that  purpose,  though  his  ditch  will  carry  more; 
43  Am.  Dec  282,  if  prior  appropriation  is  only  for  certain  days  in 
the  week,  oth'^rs  may  appropriate  the  water  for  other  days;  63  Am. 
Dec  98,  aa  to  vested  water  rights;  90  Am.  Dec  642,  prior  appropriator 
of  water  of  running  stream  has  a  superior  right  as  against  a  subse- 
quent appropriator;  this  right  is  based  upon  the  appropriation,  and 
not  upon  the  ownership  in  the  soil;  91  Am.  Dec  692,  first  appropriator 
of  the  waters  of  a  stream  has  a  right  to  insist  that  the  water  flowing 
therein  shall,  during  the  irrigation  season,  be  subject  to  his  reasonable 
use  and  enjoyment  to  the  full  extent  of  his  original  appropriation  and 
beneficial  use;  but  his  rights  go  no  further  for  insubordination  thereto, 
subsequent  appropriator  may  appropriate  the  remainder  of  the  water 
running  in  the  stream ;  97  Am.  Dec  559,  as  between  occupants  of  public 
land  claiming  water  by  appropriation,  he  has  the  best  right  who  is 
first  in  time;  60  Am.  St.  Rep.  814,  capacity  of  a  ditch  by  means  of 
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wMeh  water  ia  diverted  may  be  in  excess  of  the  requirements  of  the 
^propriator,  and  the  water  diverted  by  it  may  be  so  much  more  than 
necessary  for  the  prudent  cultivation  of  the  land  to  which  it  is  to  be 
applied,  in  which  event  the  surplus  has  not  been,  in  any  legal  sense, 
appropriated,  and  remains  subject  to  further  appropriation  to  the  same 
extent  as  if  had  not  been  carried  from  the  lake  or  stream  out  of  which 
it  has  been  caused  to  flow;  10  LJI.A.  487,  first  appropriator  is  entitled 
to  use  and  enjoy  the  water  to  the  full  extent  of  his  original  appropria- 
tion, even  when  this  includes  all  the  water  of  the  stream,  to  have  its 
quality  unimpaired  so  as  not  to  defeat  the  purpose  of  such  appropriation 
and  to  remove  obstructions  from  the  natural  channel;  30  L.R.A.  673, 
first  appropriator  is  entitled  only  to  as  much  water  as  is  necessary  to 
irrigate  his  land,  and  is  bound  to  make  a  reasonable  use  of  it;  46  L.R^. 
176,  water  may  be  appropriated  by  a  second  appropriator  for  the  period 
of  time  during  which  it  is  not  needed  by  the  first  appropriator;  46 
JjJBLA,  323,  first  appropriator  of  water  from  a  creek  for  irrigation  pur- 
poses has  a  right  to  insist  that  the  water  flowing  in  the  stream  shall 
during  the  irrigation  season  be  subject  to  his  reasonable  use  and  enjoy- 
ment to  the  full  extent  of  his  original  appropriation  and  beneficial  use. 
But  in  subordination  to  such  rights  subsequent  appropriators  may  ap- 
propriate the  remainder  of  the  water  running  in  the  stream. 

Evidence  — Conflicting,  duty  of  court.  —  Cited  in  Winter  v.  Fulstone, 
20  Nev.  266,  21  Fac.  203,  10  Am.  St.  Rep.  364,  4  L.R.A.  60,  to  point  that 
not  necessarily  follow  because  there  is  a  conflict  in  testimony  that  one 
or  the  other  of  the  witnesses  have  testified  falsely,  or  that  court  must 
take  the  whole  statement  of  one  and  reject  the  entire  testimony  of  the 
other;  court  must  ascertain  whether  or  not  the  testimony  can  be  har- 
monized upon  any  given  state  of  facts,  before  any  part  thereof  is  re- 
jected. 

Natural  stream  or  water  course  —  Cited  in  Cardelli  v.  Comstock  Tun- 
nel C6.  26  Nev.  297,  66  Pao.  953,  to  point  tunnel  not  a  natural  stream; 
Los  Angeles  Cemetery  Ass'n  v.  City  of  Los  Angeles,  103  Cal.  466,  37  Pac. 
377»  discussing  what  constitutes  a  water  course;  Gibbs  v.  Williams,  25 
Kan.  220,  37  Am.  Rep.  247,  to  point  that  to  constitute  a  watercourse 
there  must  be  a  channel,  a  bed  to  the  stream,  a  way  cut  and  kept 
open  by  running  water,  a  passage  whose  appearance,  different  from 
that  of  adjacent  land,  discloses  to  every  eye  on  a  mere  casual  glance 
the  fact  of  a  constant  or  frequent  stream;  Rait  v.  Furrow,  74  Kan.  100, 
85  Pac.  036,  G  L.R.A.(N.S.)  160,  to  point  that  to  constitute  a  water 
course  it  is  necessary  that  there  be  a  permanent  source  of  supply; 
Simmons  v.  Winters,  21  Ore.  40,  27  Pac.  8,  discussing  distinction  between 
water  courses  and  surface  waters. 

Cited  in  reference  notes  in  37  Am.  Rep.  248,  in  discussing  whether 
under  the  evidence  a  certain  stream  was  a  water  course  or  merely  a  sur- 
face stream ;  60  Am.  St.  Rep.  802,  to  point  water  may  be  appropriated  to 
irrigate  lands  devoted  to  agriculture  or  horticulture;  16  L.R.A.  631,  to 
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oonstitute  a  water  coime  there  must  be  something  more  than  niers 
surface  water;  25  L.RJL  529,  water  flowing  in  a  channel  and  fed  by 
springs  along  its  banks  and  bed,  and  melting  snow  in  the  mountains^  is 
a  watercourse,  although  at  certain  times  it  may  be  dry  and  at  a  eer- 
tain  point  it  spreads  out  over  sandy  soil  so  that  a  portion  of  it  is 
absorbed;  6  L.R.A.(N.S.)  157,  it  has  been  assumed  in  some  cases,  and 
declared  in  others,  that,  in  order  to  constitute  a  water  course,  the 
source  of  supply  must  be  more  permanent  than  mere  surface  water. 

Finding — EquiTOcal  constmction.  —  C^ted  in  Kennedy  t.  S.  S.  Con- 
struction Co.  123  Cal.  586,  50  Pac  457,  discussing  construction  given  to 
an  equivocal  finding. 

10  Nev.  250-261,  21  Am.  Rep.  738.    STATE  ez  reL  CHASE  ▼.  SOGERS. 

Statutes  —  Enrolled  bill  conclusive.  —  Affirmed  in  State  v.  Glenn,  18 
Nev.  39,  1  Pac.  187,  on  point  that  the  appellate  oourt  will  not  look  be- 
yond the  enrolled  bill  in  order  to  ascertain  the  terms  of  a  law.  The 
fact  that  it  is  signed  by  the  proper  officers  of  each  house,  approved  by 
the  governor  and  filed  in  the  office  of  the  secretary  of  state,  is  con- 
clusive as  to  the  passage  of  the  act  as  enrolled,  and  is  the  only  evidence 
thereof. 

Cited  in  reference  notes  in  85  Am.  Dec  357,  to  point  that  if  an  act  is 
properly  enrolled  and  authenticated,  and  is  deposited  with  the  secretary 
of  state,  its  is  conclusive  evidence  of  the  legislative  will  at  the  time  of 
its  passage,  and  the  courts  will  not  look  into  the  journals  of  the  legis- 
lature to  see  whether,  or  how,  the  bill  passed;  23  Lit  A.  341,  the  au- 
thenticated act  is  conclusive  evidence  of  its  existence  and  contents. 

^Not  authorized  by  Constitntiony  void.  —  Cited  in  State  v.  Tufly, 

20  Nev.  428,  22  Pac.  1054,  to  point  that  an  act  of  the  legislature  which 
is  not  authorized  by  the  state  constitution  at  the  time  of  its  passage 
is  absolutely  null  and  void. 

Signing  esaentiaL  —  Cited  in  State  ▼.  Howell,  26  Nev.  100,  64 

Pac  466,  to  point  that  the  signing  of  the  bill  by  the  officers  designated 
in  the  constitution  is  absolutely  essential  to  its  existence  as  a  law; 
State  V.  Kiesewetter,  45  Ohio  St.  263,  12  N.  E.  811,  to  point  that  bill 
must  be  authenticated  in  manner  required  by  the  constitution  to  become 
law. 

—  Enacting  clause.  —  Cited  in  Montgomery  Amusement  Co.  v. 
Montgomery  Traction  Co.  139  Fed.  359,  to  point  that  statute  was  held 
invalid  because  constitution  required  style  to  be  ''the  people  of  Nevada 
represented  in  senate  and  assembly  do  enact"  and  the  enacting  clause 
omitted  the  words  ''the  senate  and;"  distinguished  in  Olds  v.  Commis- 
sioner, etc,  Land  Office,  134  Mich.  446,  86  N.  W.  957,  as  not  in  point, 
the  question  involved  in  the  original  case  being  as  to  whether  the 
omission  of  the  enacting  elause  in  a  statute  was  fatal;  cited  in  Sjoberg 
V.  Security,  etc,  Ass'n,  73  Minn.  211,  75  N.  W.  1117,  72  Am.  St.  Rep. 
620,  to  point  that  a  statute  in  which  aa  attempt  to  comply  with  the 
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eonBtitutional  provisionB  was  made,  but  the  words  "senate  and"  were 
omitted  from  the  enacting  clause,  was  unconstitutional;  Bloom  ▼.  City 
of  Xenia,  32  Ohio  St.  464,  to  point  that  constitutional  provision  as  to 
enacting  clause  of  statute  is  mandatory;  State  y.  Burrow,  119  Tenn. 
388,  104  S.  W.  529,  holding  that  the  words  ''Be  it  enacted  by  the  gen- 
eral assembly  of  Tennessee"  complies  with  Tenn.  Const.,  Art.  II,  %  20, 
declaring  the  style  of  laws  shall  be  "Be  it  enacted  by  the  general  as* 
sembly  of  the  state  of  Tennessee." 

Cited  in  reference  notes  in  85  Am.  Dee.  363,  to  point  that  the  omis- 
sion of  the  words  "senate  and,"  from  the  enacting  clause,  renders  the 
act  unconstitutional  and  void;  72  Am.  St.  Rep.  627,  principal  case  is 
opposed  to  the  proceeding  that  a  constitutional  requirement  that  stat- 
utes shall  be  preceded  by  the  formal  enacting  clause,  "Be  it  enacted," 
et  cetera,  is  directory  merely,  and  that  the  omission  of  such  clause  does 
not  invalidate  a  statute. 

-^-Same  appropriation  by  resolution  void.  —  Gted  in  In  Re  Ad- 
visory Opinion,  43  Fla.  309,  31  So.  349,  holding  that  an  appropriation  of 
public  money  cannot  be  made  by  joint  resolution  because  it  lacks  the 
constitutionally  prescribed  requisities  to  make  it  a  law  with  an  enact- 
ing clause;  Smith  v.  Jennings,  67  S.  C.  331,  45  S.  E.  824,  holding  that 
the  words  "be  it  resolved"  is  a  sufficient  compliance  with  the  manda- 
tory provisions  of  the  constitution  of  S.  C,  Art.  Ill,  §  16,  requiring  all 
laws  to  be  enacted  by  the  words  "be  it  enacted,  etc." 

Constitution  — Construction.  — Cited  in  People  ▼.  Dettenthaler,  118 
Hich.  601,  77  N.  W.  452,  44  L.R.A.  166,  167,  to  point  that  the  words  of 
constitution  should  be  literally  construed;  State  v.  Jacobi,  62  Ohio  St. 
75,  39  N.  E.  317,  holding  S  3  of  article  of  the  Ohio  constitution  regulat- 
ing the  subdivision  of  judicial  districts  to  be  mandatory  and  not  di- 
rectory. 

Oidinances  — Publication  of  ~  Cited  in  Smith  v.  Sherry,  54  Wis.  121, 
11  N.  W.  466,  to  point  that  where  charter  requires  ordinance  to  be 
published,  it  is  of  no  effect  until  publication,  and  defect  is  not  waived  by 
failure  to  specifically  object. 

10  Her.  261-264.    EX  PASTE  RYAN. 

Crime  while  serving  term  in  prison.  —  Cited  In  Huffaker  v.  Common- 
wealth, 124  Ky.  119,  98  S.  W.  332,  cited  to  point  that  fact  that  per- 
son committing  homicide  is  confined  in  state  prison  serving  a  life  sen- 
tence, does  not  prevent  his  being  tried  and  sentenced  to  be  bung;  Rigor 
V.  State,  101  Md.  469,  61  Atl.  633,  holding  a  court  may  lawfully  impose 
sentence  to  begin  in  future  upon  expiration  of  prior  sentence  imposed 
by  another  and  different  tribunal  of  same  commonwealth. 

Commitment  —  Cumulative  sentence. -— Cited  Ex  parte  Ryan,  17  Nev. 
140,  28  Pae.  1040  and  Ex  parte  Tani,  29  Nev.  399,  91  Pac  141,  18 
L.R.A.(N.S.)  624,  in  holding  that  if  a  prisoner  is  held  under  legal  and 
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▼alid  commitment,  the  illegality  of  other  commitments  need  not  be  con- 
sidered until  his  term  of  service  under  the  valid  commitment  ha»  ex- 
pired. 

Cited  in  reference  note  in  7  L.R.A.(N.S.)  128,  to  point  that  the  pos- 
sibility of  a  deduction  by  goodtime  'n;edit8|  although  contingent  upon 
the  conduct  of  the  convict,  does  not  render  the  cumulative  sentence  so 
indefinite  or  uncertain. 

10  Key.  264-268.    EX  PARTE  AH  BAN. 

Preliminary  examination  —  Waiving.  —  Cited  in  State  v.  Davis,  14 
Nev.  412,  to  point  that  the  practice  of  waiving  preliminary  examina- 
tions,  or  dispensing  with  any  of  the  statutory  requirements  in  regard 
thereto,  is  irregular  and  ought  to  be  discontinued;  Benjamin  v.  State, 
25  Fla.  693,  6  So.  435,  discussing  point  whether  waiver  of  preliminary 
examination  before  committing  magistrate,  bars  accused  of  right  to  bail 
upon  habeas  corpus. 

10  Nev.  269-277.    FOGUS  ▼.  WARD. 

Cited  in  reference  note  in  67  L.R.A.  381,  to  point  that  a  subsequent 
general  clause  in  a  deed  granting  all  the  water  of  a  designated  river 
which  can  be  conducted  through  a  ditch  and  flume,  the  grant  of  which 
by  a  prior  clause  minutely  and  specifically  describing  the  same  is 
specifically  limited  to  a  half  interest,  conveys  only  a  half  interest  there- 
in, and  not  the  whole  therof,  as  such  first  clause  clearly  indicated  the 
intention  of  the  parties  thereto  and  the  subsequent  general  clause  must 
be  construed  as  limiting  the  extent  of  the  grant  to  its  specific  and  par- 
ticular description. 

10  Nev.  277-281.    STATE  ▼.  EN. 

Larceny  —  Evidence  of  possession  of  property.^ Cited  in  State  ▼. 
Clifford,  14  Nev.  76,  33  Am.  Rep.  526,  to  point  that  when  property  re- 
cently stolen  is  found  in  the  possession  of  a  person  accused  of  the 
theft  the  accused  person  is  bound  to  explain  the  possession  in  order 
to  remove  its  effect  as  a  circumstance  indicative  of  guilt;  followed  in 
State  V.  Gray,  23  Nev.  303,  46  Pac.  801,  on  point  that  the  possession  of 
stolen  property  alone  is  not  sufficient  to  justify  a  conviction  for  the 
larceny  of  that  property;  cited  in  State  v.  Bouton,  26  Nev.  41,  62  Pac. 
596,  holding  correct  an  instruction  by  the  court  of  its  own  motion  rela- 
tive to  property  recently  stolen,  and  found  in  the  possession  of  the 
person  accused  of  the  theft. 

Cited  in  reference  note  in  70  Am.  Dee.  448,  to  point  that  a  court  may 
therefore  properly  instruct  a  jury  to  the  effect  that  the  possession  by  a 
party,  of  stolen  goods,  is  a  fact  or  circumstance  from  which  his  com- 
plicity in  the  larceny  may  be  inferred. 

Evidence  of  marks  and  brands.  —  Cited  in  State  v.  Loveless,  17 

Nev.  427,  30  Pac  1081,  to  point  that  evidence  of  marks  and  brands  is 
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Always  proper  to  bo  considered  by  the  jury  as  drcumstances  indlca* 
live  of  the  guilt  of  the  defendant. 

10  Her.  282-283.    ISWIN  T.  SAXSOir. 

Record  and  Jndgment-xolL  —  ated  in  Quillen  ▼.  Qnigley,  14  Not.  216, 
holding  the  record  on  appeal  in  two  cases  alike,  and  that  the  judgment- 
Toll  presented  all  the  points  relied  upon  by  the  appellants. 

Appeal  — Statement  on.— •  Followed  in  Baum  ▼.  Meyer,  13  Ner.  92, 
on  point  that  where  the  presented  statement  on  appeal  does  not  comply 
with  the  statutory  requirements  the  appeal  will  be  dismissed;  Quinn  ▼. 
Qninn,  27  Ner.  175,  74  Pac  6,  to  point  that  where  there  is  no  statement 
properly  authenticated,  only  errors  appearing  on  the  face  of  the  judg- 
ment-roll can  be  considered  on  the  appeal;  Smith  ▼•  Wells  Estate  Go. 
29  Not.  418,  91  Pnc  817,  to  point  that  the  Practice  Act  distinguishes 
between  the  methods  of  certification  of  statements  and  of  transcripts 
on  appeal. 

—— Attorneys  may  waive  what  — Cited  in  Kerman  v.  Johnson,  80 
Not.  152,  98  Flac  502,  to  point  that  while  the  counsel  may  waive  tech- 
nical objection  by  failure  to  note  exception,  they  cannot  waive  essentiaU 
necessary  to  give  the  appellate  court  jurisdiction. 

10  Ver.  284-290.    STATE  t.  RI60. 

Indictment  — Constmction  of.  — Cited  in  tttata  ▼.  O'Connor,  11  Ner. 
422,  to  point  that  the  indictment  by  construction  maintained  the  plea 
"^en  and  there  being  armed"  clearly  claimed  "a  charge  with  a  knife 
or  deadly  weapon"  with  intent  to  kill. 

Challenge. — CSted  in  State  v.  Hamilton,  18  Nev.  889,  holding  that  in 
the  absence  of  any  satisfactory  evidence  to  support  a  challenge,  the 
court  could  not  do  otherwise  than  to  deny  it;  followed  in  State  v. 
Pritchard,  16  Nev.  96,  on  point  that  if  a  prisoner  or  his  counsel  know 
of  any  cause  of  challenge  against  a  juror,  and  fail  to  take  it  when  the 
juror  is  examined  upon  his  voire  dire,  he  cannot  avail  himself  of  the 
defect  afterwards. 

Assault  —  Character  of  weapon,  for  jury  where.  —  Cited  in  State 
V.  Davis,  14  Nev.  413;  and  State  v.  Collyer,  17  Nev.  288,  80  Pac.  896, 
to  point  that  in  all  cases  where  the  character  of  the  weapon  in  this  re- 
spect is  doubtful,  or  where  the  question  depends  upon  the  particular 
manner  in  which  it  was  used,  the  question  should  be  submitted  to  the 
jury;  Blige  v.  State,  20  Fla.  754,  to  point  that  it  is  to  be  left  to  the 
jury  to  say  whether  an  assault  was  committed  and  whether  the  weapon 
used  was  a  dangerous  weapon. 

Character  of  weapon,  court  may  declare  where.  — Cited  m  State 

V.  Levigne,  17  Nev.  448,  30  Pac  1086,  to  point  that  where  the  weapon 
was  a  loaded  pistol  that  was  discharged,  considering  the  manner  in 
which  the  pistol  was  used  the  court  had  the  right  to  declare  it  a  deadly 

21 
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weapon,  if  it  was  such;  State  y.  Herron,  12  Mont.  232,  29  Pac  820,  3^- 
Am.  St.  Rep.  577,  to  point  that  whether  the  instrument  in  question  was* 
a  deadly  weapon  is  a  matter  of  law  for  the  eourt. 

Cited  in  reference  note  in  21  L.RA.(N.S.)  499,  to  point  that  when  it 
is  practicable  for  the  court  to  declare  whether  a  particular  weapon  l» 
deadly  or  not,  the  question  is  one  of  law  for  the  court,  and  not  of  faet' 
for  the  jury. 

21  L.RJL(NJ3.)  499,  note. 

——What  indictment  need  not  aet  out  — Followed  in  State  ▼.  Coll- 
yer,  17  Nev.  236,  30  Pac.  895,  holding  that  the  means  of  effecting  the 
criminal  intent  or  circumstances  of  evincing  the  design  with  which  thei 
assault  was  made  are  matters  of  evidence,  and  need  not  be  set  forth  is 
the  indictment. 

Attempt  to  escape  —  Indictment  for.  — Cited  in  State  ▼.  Angelo^  IS 
Nev.  427,  4  Pac.  1081,  as  to  necessary  allegations  in  indictment  for  at^ 
tempt  to  escape. 

Evidence.- Cited  in  State  v.  Gark,  104  Pac.  (Nev.)  695,  discuss- 
ing and  sustaining  evidence  admitted  in  an  indictment  for  attempt  to^ 
escape. 

Appeal  —  Presumptions  on. — Cited  in  State  v.  Bronxo,  30  Nev.  812; 
95  Pac.  1001,  to  point  that  where  the  record  shows  attack  by  defendant 
on  legality  of  the  grand  jury  was  denied  by  the  court,  but  does  not 
show  upon  what  the  eourt  acted,  all  presumptions  are  in  favor  of  the 
preceeding  of  the  trial  eourt. 

10  Nav.  290-3H.    HEYDENFELDT  v.  DAHEY  GOLD  &  S.  Mni.  CO. 

School  lands  of  state  —  When  title  vested.  —  Cited  in  Layton  v.  Far- 
rell,  11  Nev.  455,  to  point  as  to  when  title  to  the  sixteenth  and 
thirty-sixth  sections  granted  by  statute  1864-5,  p.  37  §  7,  vests  in  the 
state,  saying  the  identical  question  presented  to  the  court  was  raised 
in  the  principal  case  and  all  the  authorities  bearing  upon  the  subject 
were  then  carefully  examined;  but  the  decision  finally  turned  uix>n 
other  grounds,  and  the  question  was,  by  a  majority  of  the  court,  left 
undecided ;  distinguished  in  cone.  op.  of  Beatty,  J.,  in  Layton  v.  Farrell, 

11  Nev.  456,  saying  that  the  principal  question  to  be  determined  in  that 
case  was  quite  distinct  from  any  that  was  discussed  or  involved  in  the- 
principal  case;  distinguished  in  Shoemaker  v.  Hatch,  13  Nev.  267,  hold- 
ing that  what  was  said  in  the  principal  case  as  to  the  time  the  grant  of 
the  sixteenth  and  thirty-sixth  sections  took  effect  and  vested  the  title 
in  the  state,  haj  no  application  to  grants  of  quantity  of  lands  to  be 
selected. 

Cited  in  reference  note  in  7  L.R.A.(N.S.)  795,  to  point  that  the  res- 
ervation in  grants  to  state  for  educational  and  other  purposes  from 
sale  of  lands  valuable  for  mines  of  gold,  silver,  quicksilver,  or  copper* 
applies  to  lands  granted  prior  to  and  at  the  time  of  the  passage  of  the 
act,  as  well  as  to  future  acts  or  grants. 
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Patent -^CoQaterAl  attack.  ^  Cited  in  Garrard  t.  Silver  Peak  Mines, 
82  Fed.  584,  discussing  wiiether  testimony  is  admissible  to  invalidate 
a  patent  on  collateral  attaclc  in  an  action  at  law. 

Tublic  lands,"  meaning  of  term.  — Cited  in  United  States  v.  Blend- 
anr,  128  Fed.  913,  63  C.  C.  A.  636,  in  discussing  the  meaning  of  the 
term  ""pubiic  lands." 

10  Nev.  319-323.    STATS  ez  teL  FLACK  ▼.  ROGERS. 

Habeas  corpoa  —  Province  of.  —  Affirmed  in  State  v.  Lee,  28  Nov. 
389,  82  Pac.  230,  on  point  that  the  writ  of  habeas  corpus  is  not  in- 
tended to  take  the  place  of  an  appeal,  writ  of  error,  or  certiorari,  and 
cannot  be  used  for  the  purpose  of  reviewing  errors  or  irregularities  in 
the  proceedings  of  a  court  having  jurisdiction. 

Statute  —  Repeal  by  revision.  —  Cited  in  Jernigan  v.  Holden,  34  Fla. 
638,  16  So.  415,  in  discussing  repeal  of  statute  by  revision  and  also  by 
implication;  Holden  v.  State,  1  Tex.  App.  243,  discussing  when  a  re- 
vision constitutes  repeal  of  a  statute. 

Cited  in  reference  notes  in  14  Am.  Dec.  210,  to  point  that  as  a  rule, 
universally  recognized,  a  new  statute,  revising  the  whole  subject-matter 
of  an  old  one,  and  evidently  intended  as  a  substitute  for  it,  although 
there  is  no  clause  to  that  effect,  will  operate  as  a  repeal  of  the  old  law; 
88  Am.  St.  Rep.  287,  when  a  new  act  is  passed  covering  the  entire  sub- 
ject matter,  and  manifestly  intended  as  a  substitute  for  previous  liiws, 
the  earlier  laws  will  be  repealed,  and  the  one  system  intended  to  he 
enacted  by  the  revised  statute  will  prevail. 

Costs.  — Cited  in  Miller  v.  Zeigler,  3  Utah,  20,  6  Pae.  520,  in  discuss- 
ing allowance  of  costs. 

10  Nev.  823-337.    £z  parte  SPINNET. 

Constitutionality  of  laws  ^  Province  of  courts  Cited  in  Dayton 
Min.  Co.  V.  Sea  well,  11  Nev.  412,  to  point  that  the  court  has  the  power 
to  keep  the  legislature  within  the  terms  and  plain  import  of  the  con- 
stitution; State  V.  California  Min.  Co.  15  Nev.  258,  to  point  that  wheth- 
er the  power  of  the  legislature  was  reasonably  or  unreasonably  exer- 
cised; whether  it  was  wise  or  unwise,  expedient  or  inexpedient,  to  en- 
act the  law,  are  questions  left  exclusively  to  other  departments  of  our 
state  government  to  decide,  and  their  judgment  must  necessarily  be 
decisive  upon  these  questions;  Central  Pac.  Ry.  Co.  v.  Evans,  111  Fed. 
76;  People  v.  Phippen,  70  Mich.  25,  37  N.  W.  898,  and  State  v.  Hatha- 
way, 115  Mo.  50,  21  S.  W.  1084,  to  point  that  question  whether  it  was 
expedient  or  inexpedient,  wise  or  unwise,  reasonable  or  unreasonable  to 
enact  a  given  law  in  question,  is  one  for  the  legislature;  State  v.  Cur- 
rans.  111  Wis.  439,  87  N.  W.  564,  56  LIt.A.  256,  to  point  that  the 
courts  have  laid  down  for  themselves  the  rule  that  only  in  a  clear 
case— clear  beyond  reasonable  doubt — will  they  venture  to  assert  that 
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a  law  is  witlioiit  reason  to  support  either  its  purpose  or  the  clasriflcs- 
tioas  it  mBj  make. 

Special  Uws.~ated  in  SUte  t.  CaUfomia  MIn.  Go.  16  Ner.  849,  to 
point  that  a  law  which  applies  only  to  an  indiTidual  or  to  a  number  of 
individuals  selected  out  of  the  dass  to  which  they  belong,  is  a  special 
and  not  a  general  law;  State  t.  Ck>nsolidated  V.  Min.  Go.  16  Ney.  443, 
to  point  that  in  the  principal  case  the  petitioner's  claim  of  illegal  im- 
prisonment was  based  upon  the  assertion  that  the  act  in  question  (Stat. 
1875,  46),  was  "a  special  law  in  a  case  where  a  general  law  is  ap- 
plicable, contrary  to  the  prorisioas  of  section  21  of  article  IV  of  the 
constitution  of  this  state ;''  State  t.  Consolidated  V.  Min.  Oo.  16  Ney. 
444,  to  point  that  the  reason  why  section  20  article  IV  was  made  a 
part  of  the  constitution  was  for  the  prevention  of  unfair  discrimination 
between  citizens,  and  to  secure  to  everyone  the  enjoyment  of  the  same 
privilq;es  which  are  enjoyed  by  others  similarly  circumstanced;  Saw- 
yer T.  Dooley,  21  Nev.  399,  32  Pac  440,  holding  SUt.  1891,  p.  144,  a 
general  law  because  it  appUes  to  all  railroads  within  the  state,  which 
constitute  a  distinct  class  or  species  of  property,  oonceming  which  it 
was  proper  to  adopt  a  different  plan  of  assessment  from  that  applicable 
to  other  kinds. 

Opium.  — Cited  in  State  v.  Ching  Gang,  16  Nev.  62,  in  holding  that 
to  make  offense  for  the  sale  of  opium  by  a  practicing  physician  com- 
plete, the  defendant  must  show  that  he  comes  within  the  provisions  of 
the  "act  to  prevent  the  practice  of  medicine  and  surgery  by  unqualified 
persons." 


practice  of  medicine. — Cited  in  Harding  v.  People,  10 
Colo.  391, 16  Pac  729,  in  upholding  constitutionality  of  Colo.  Gen.  Stats. 
§S  2617-2631,  regulating  practice  of  medicine;  Eastman  v.  State,  109 
Ind.  280,  10  N.  E.  98,  68  Am.  Rep.  402,  in  holding  that  the  legislature 
may  regulate  the  practice  of  medicine  and  surgery  and  prescribe  the 
qualifications  of  applicants  for  license;  State  v.  Webster,  160  Ind.  617, 
50  N.  K  763,  41  LJLA.  217,  to  point  that  a  statute  denying  to  aU 
physicians  in  the  state,  lawfully  engaged  in  practice,  the  right  to  con- 
tinue such  practice,  until  they  conform  to  the  requirements  of  the  stat- 
ute, and  restricting  the  practice  of  medicine  to  persons  who  are  able  to 
demonstrate  their  qualifications  is  constitutional,  as  provides  the  ex- 
ercise of  the  police  power;  Cited  in  State  v.  Bair,  112  Iowa,  468,  84  N. 
W.  632,  61  L.RJL  778,  to  point  that  a  statute  making  a  diploma  from  a 
reputable  medical  college,  and  disclosure  of  diploma,  sufficient  to  en- 
title to  license  to  practice;  and  in  addition  thereto  treating  practice  of 
the  profession  within  the  state  for  a  number  of  years,  or  the  fact  of 
being  in  practice  at  the  time  of  the  enactment  of  the  statute,  as  sulB- 
cient  evidence  of  qualification,  is  not  open  to  charge  of  discrimination; 
State  V.  Creditor,  44  Kan.  667,  24  Pac.  347,  21  Am.  St  Rep.  308,  to 
point  that  regulations  and  conditions  adopted  in  good  faith,  which  op- 
erate equally  upon  all  who  desire  to  practice  dentistry,  possessing  the 
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required  qualifications  if  adapted  to  the  legislative  purpose  of  promot- 
ing the  health  and  welfare  of  the  people  by  excluding  from  the  praetiea 
those  who  are  ignorant  and  incapable,  then  the  fact  that  the  conditloiui 
may  be  rigorous,  impolitic,  and  unjust  will  not  render  the  legislatioa 
hivalid;  People  t.  Phippin,  70  Mich.  24,  Zl  N.  W.  897,  aa  to  the  Talidity 
of  a  proTision  in  an  act  regulating  the  practice  of  medicine  ezempUng 
those  who  have  been  regular  practitioners  for  a  specified  period  of  time; 
State  T.  Vandersluis,  42  Minn.  133,  48  N.  W.  790,  6  L.R^  120,  to 
point  that  the  Nevada  statute  requiring  a  medical  education,  and  diplo- 
ma from  some  regularly-charter  school,  was  held  constitutional;  Craig 
T.  Board  of  Medical  Examiners,  12  Mont.  211,  29  Flic.  684,  to  point  that 
power  of  legislature  to  pasa  an  act  regulating  the  practice  of  medicine 
is  within  the  police  power  of  the  state;  State  ▼.  Call,  121  N.  C.  648,  28 
8.  E.  618,  to  point  that  classification  of  physicians  practicing  before 
the  act  and  those  beginning  thereafter  and  distinction  between  those 
having  diplomas  of  a  medical  college  and  those  not,  is  reasonable  with- 
in discretion  of  legislature;  State  v.  Randolph,  28  Ore.  86,  81  Pm.  208, 
37  Am.  St.  Rep.  665,  17  L.R.A.  478,  to  point  that  a  statute  regulating 
the  practice  of  medicine  is  not  invalid  because  it  excepts  from  physi- 
cians and  surgeons  who  have  practiced  their  profession  in  the  state  for 
a  period  of  ten  years  proceeding  the  passage  of  the  act;  Commonwealth 
▼.  Wilson,  19  Pa.  Co.  Ct.  626;  and  Commonwealth  v.  Wilson,  6  Fs.  Dist. 
R.  630,  to  point  that  legislature  has  power  to  make  exceptions  in  laws 
regulating  the  practice  of  medicine;  People  ▼.  Hasbrouck,  11  Utah,  803, 
89  Pao.  921,  to  point  that  act  regulating  qualifications  of  physicians  is 
such  that  none  but  a  citizen  of  the  state  can  possess  it,  does  not  ren- 
der the  act  obnoxious  to  the  constitution;  State  v.  Dent,  26  W.  Va.  11; 
and  State  ex  rel.  Kellogg  v.  Currans,  111  Wis.  460,  87  N.  W.  663, 
holding  the  legislature  has  power  to  restrain  persons  in  their  business 
or  profession,  when  the  public  security  or  prosperity  will  be  promoted 
by  such  restraints;  State  v.  Dent,  25  W.  Va.  14,  as  to  the  right  of 
legislature  to  pass  acts  regulating  the  practice  of  medicine;  State  v. 
Currans,  111  Wis.  437,  87  N.  W.  663,  66  LJRJL  266,  to  point  that  among 
the  decisions  are  very  many  recognizing  that  in  the  exercise  of  some  of 
the  learned  professions— notably  the  practice  of  the  law  and  the  prac- 
tice of  medicine — the  peril  to  the  community  at  large  from  the  pres- 
ence of  unfit  and  incompetent  practitioners  fully  justifies  restriction  by 
the  legislature  under  its  police  power,  to  exclude  the  latter;  State  v. 
Currans,  111  Wis.  440,  87  N.  W.  664,  as  to  right  of  legislature  to  make 
classification  of  physicians  in  acts  regulating  the  practice  of  medicine. 

Cited  in  reference  note  in  2  L.R.A.  688,  to  point  that  the  law  requir- 
ing physicians  to  possess  learning  and  skill  Is  very  ancient.  This  rule 
of  the  common  law  has  been  incorporated  into  many  of  the  state  stat- 
utes and  these  statutes  have  always  been  upheld* 

10  Nev.  838-346.    OWSK  ▼.  HTS  COUNTY. 
No  citation. 
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10  Her.  346-355.    SIESBA  HSVADA,  ETC,  MIH.  CO.  t.  SKASS. 

No  citation. 

10  Ner.  355-370.    SCHEOEDSR  T.  GEMEINDER. 

Tender— Sefiual  9i,  effect— Cited  in  McCausland  t.  Ralston,  13 
Nev.  218,  to  point  that  a  tender  refiued  only  extends  to  the  question  of 
cost,  and  does  not  reach  the  merits  in  the  controversy;  Brandon  t. 
West,  28  Nev.  508,  83  Pac.  329,  to  point  that  in  case  of  contract  to  con- 
vey land,  grantor  by  tendering  deed,  can  avoid  eosts  for  specific  per- 
formance. 

Specific  perfoxmance.  — Cited  in  Irvine  r.  Hawkins,  20  Nev.  388,  22 
Pac  241,  to  point  that  a  vendee  seelcing  performance  of  a  contract  for 
the  purchase  of  land  should  not  be  defeated  of  his  right  by  the  omis- 
sion to  bring  the  purchase  money  into  court,  and  that  if  the  justice  of 
the  case  required  it  the  trial  court  could,  in  its  discretion,  order  the 
money  brought  in;  Brandon  v.  West,  28  Nev.  507,  83  Pac.  328,  to  point 
that  a  legal  title  having  passed  to  his  successors  by  operation  of  law, 
it  is  incumbent  upon  them  to  convey  it  to  plaintiff;  Turley  v.  Thomas, 
101  Pac.  (Nev.)  572,  discussing  consideration  for  agreement;  Turley  ▼. 
Thomas,  101  Pac.  (Nev.)  678,  discussing  rights  under  substantial  per- 
formance of  contract;  Turley  v.  Thomas,  101  Pac.  (Nev.)  678,  in  dis- 
cussing power  of  court  to  enforce  specific  performance  of  contract;  Ide 
V.  Leiser,  10  Mont,  17,  24  Pac.  698,  in  discussing  sufficiency  of  complaint 
in  action  to  enforce  specific  performance  of  contract. 

—  Optional  contracts.  —  Cited  in  Johnston  v.  Trippe,  33  Fed.  536,  as 
to  action  of  court  of  equity  in  enforcing  optional  contracts;  Guyer  v. 
Warren,  175  111.  335,  51  N.  E.  582,  to  point  that  optional  agreement  to 
convey,  without  corresponding  contract  or  covenant  to  purchase,  will  be 
enforced  where  made  upon  sufficient  valuable  consideration;  Insurance, 
etc.,  Co.  V.  National  Bank,  5  Mo.  App.  336;  in  holding  that  ander  lease 
for  three  years  with  term  of  renewal  for  ten  years  by  remaming  in 
property  and  paying  rent  after  termination  of  the  lease  was  an  exercise 
of  optional  renewal  and  bound  parties  for  ten  years;  Ide  v.  Leiser,  10 
Mont.  12,  24  Pac.  696,  24  Am.  St.  Rep.  20,  holding  an  option  tor  the 
purchase  of  land,  limited  to  a  certain  time  for  a  certain  consideration, 
cannot  be  extended  beyond  that  time  by  contract  without  a  new  con- 
sideration. Such  contract  is  nudum  pactum,  and  void;  Johnston  v. 
Wadsworth,  24  Ore.  501,  34  Pac.  15,  in  discussing  enforcement  in  equity 
of  optional  contract  to  purchase  real  property;  Clarno  v.  Grayson,  30 
Ore.  120,  46  Pac.  429,  in  discussing  sufficiency  of  consideration  in  op- 
tional contract  to  purchase  mine;  Humes  v.  Swift,  27  Pa.  Co.  Ct.  185, 
to  point  that  as  a  general  rule,  equity  will  not  specifically  injure  a 
contract  unless  it  be  mutual  both  in  obligation  and  in  remedy;  however, 
one  of  the  exceptions  to  this  rule  is  that  of  a  conditional  or  unilateral 
contract,  which  equity  may  enforce;  Menger  v.  Ward,  87  Tex.  626,  30 
S.  W.  854,  to  point  that  where  lease  contains  option  to  purchase  land. 
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during  review  of  leue  the  assignment  of  lease  transfers  to  assignee  the 
.right  to  purchase;  Boyd  v.  Brown,  47  W.  Va.  249,  34  S.  E.  911,  to  point 
that  lack  of  mutuality  is  no  defense  to  the  specific  enforcement  of  con- 
tract where  the  party  not  bound  thereby  has  performed  all  conditions  of 
fBontract. 

.  :  died  in  reference  notes  in  7  Am.  Dec.  493,  to  point  that  a  court  of 
equity,  in  actions  for  the  specific  performance  of  optional  contracts  and 
«oyenants  to  lease  or  convey  lands,  will  enforce  the  covenant,  although 
the  remedy  is  not  mutual,  provided  it  is  shown  to  have  been  made  on  a 
fair  consideration,  and  where  it  forms  part  of  a  contract,  lease  or  agree- 
ment that  may  be  the  true  consideration;  5  Am.  St.  Rep.  113,  optional 
leontracts  are  almost  uniformly  enforced  after  the  one  who  had  the 
privilege  of  accepting  them  has  exercised  his  privilege  in  such  a  mode 
aa  to  bind  himself  by  the  contract.  From  that  moment  it  becomes 
mutual;  118  Am.  St.  Rep.  592,  option  contract  to  convey  land  founded 
on  a  proper  and  valuable  consideration  may  be  specifically  enforced, 
upon  an  acceptance  of  the  terms  of  the  contract  and  tender  of  the  price 
l]j  the  option-holder  within  the  time  specified;  118  Am.  St.  Rep.  595, 
optional  agreement  to  convey,  without  any  covenant  or  obligation  to 
purchase  or  accept,  and  without  any  mutuality  or  remedy,  will  be 
specifically  enforced  in  equity,  if  it  is  made  upon  a  proper  considera- 
tion and  accepted  within  the  time  fixed  in  the  agreement;  118  Am.  St. 
Rep.  599,  court  of  equity,  in  suits  for  specific  performance  of  optional 
ix>ntract8  and  covenants  in  leasea  to  convey  the  land,  will  enforce  the 
covenant,  although  the  remedy  is  not  mutual,  provided  it  is  shown  to 
liave  been  made  upon  a  fair  consideration,  and  where  it  forms  a  part 
of  the  contract  or  lease  that  may  be  the  true  consideration  for  it;  21 
I/.R.A.  131,  equity  will  enforce  although  the  remedy  is  not  mutual,  pro- 
vided the  contract  is  shown  to  have  been  made  upon  a  fair  consideration, 
Hf  if  it  forms  part  of  a  lease  or  agreement  that  may  furnish  a  considera- 
tion for  it;  6  XJl.A.(N.S.)  404,  an  optional  agreement  to  convey  with- 
out any  covenant  or  obligation  to  purchase  or  accept,  and  without  any 
mutuality  of  remedy,  will  be  enforced  in  equity  if  it  is  made  upon 
proper  consideration,  or  forms  part  of  a  lease  or  other  contract  between 
tlie  parties  that  may  be  the  true  consideration  for  it. 

'  Appeal— Ho  ezeeption.  — Cited  in  Turley  v.  Thomas,  101  Pac.  (Nev.) 
579,  to  point  that  where  there  is  no  exception  in  court  below  and  no 
f»roof  of  error  the  case  cannot  be  considered  by  appellate  court. 

no  Nev.  870-385.    SCORPION  S.  MIN  CO  ▼.  MARSANO. 

Action  to  quiet  title.  — Cited  in  Golden  Fleece  G.  &  S.  Min.  C(k  ▼. 
€^ble  Consol.  G.  ft  S.  Min.  Co.  12  Nev.  320,  as  to  what  plaintiflT  must 
prove  to  escape  nonsuit  in  action  to  determine  right  to  mine;  Rose  v. 
•Richmond  Min.  Co.  17  Nev.  52,  27  Pac  1109,  in  holding  petition  not  de- 
fective under  %  256  or  |  1674  because  it  did  not  allege  particulars  of  de- 
fisndant's  claim  but  proved  that  it  was  invalid;  Oastro  v,  Barry,  79  Cal. 
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447,  21  Pac  948,  to  point  that  in  action  to  quiet  title  ptafaitiff  ia  not 
required  to  set  fortli  the  nature  of  defendant's  claim;  Phillippi  ▼.  Leet» 
19  Ck)lo.  253,  35  Pac.  542,  to  point  that  poeaesaion  eeeored  hj  treepiM 
is  safficient  to  support  action  to  quiet  title;  Sehlageter  y.  Gude,  30  Oolo. 
313,  70  Pac  429;  and  Amter  t.  Conlon,  3  Colo.  App.  187,  32  Pac.  722» 
to  point  that  in  complaint  to  quiet  title  it  is  sufficient  for  plaintiff  to 
allege  title  of  defendant  without  showing  adverse  daira;  Book  y.  Jus- 
tice Min.  Co.  58  Fed.  830,  to  point  that  in  action  to  quiet  title  brought 
in  Nev.  Gen.  Stat.  3278  is  an  equity  suit  and  may  be  tried  and  disposed 
of  as  such;  Union  Mill,  etc,  Co.  y.  Warren,  82  Fed.  520,  to  point  that 
principal  case  is  directly  oyer-ruled  as  to  necessity  of  plaintiff  setting 
out  specifically  the  character  of  his  own  title  in  action  to  quiet  title  t» 
land;  California  Oil,  Itc,  Co.  y.  Miller,  96  Fed.  20,  to  point  that  plain- 
tiff, in  action  to  quiet  title,  is  not  required  to  set  forth  nature  of  de- 
fendant's claim;  California  Oil,  etc.,  Co.  y.  Miller,  90  Fed.  20,  to  point 
that  if  defendant  denies  all  interest  whatever,  judgment  may  neverthe* 
less  be  entered  without  it,  but  without  costs;  Tonopah  Traction  Min.  Co. 
y.  Douglass,  123  Fed.  940,  to  point  that  in  action  to  quiet  title  it  is 
not  necessary  that  plaintiff  shall  set  forth  specifically  the  character  of 
his  own  title  or  allege  title  of  defendant;  Kraus  y.  Congdon,  161  Fed. 
20,  to  point  that  statute  authorizing  one  in  possession  to  maintain  8ttit» 
mere  possession  without  title  is  sufficient  to  maintain  action  against 
trespasser  or  one  who  establishes  title  not  in  himself;  Kraus  y.  Cong- 
don, 161  Fed.  28,  in  holding  under  Ballinger's  Annotated  Code  Stat,  of 
Wash,  section  2531,  Pierce's  Code  section  1156  it  is  immaterial  that  pos- 
session was  taken  for  purpose  of  instituting  title  if  it  was  not  tortious 
to  prior  possession  of  another;  Woody  y.  Hinds,  30  Mont.  192,  76  Pae* 
2,  to  point  that  in  action  to  determine  adverse  claim  to  mine  the  duty 
is  cast  upon  defendant  to  make  discovery  of  his  claim  in  order  that 
the  court  may  make  proper  determination;  Clark  v.  Darlington,  7  S. 
Dak.  161,  63  N.  W.  773,  68  Am.  St.  Rep.  838,  to  point  that  an  allega- 
tion that  the  defendant  claims  an  adverse  estate  or  interest  is  sufficient, 
without  further  defining  it,  to  put  him  to  a  disclaimer,  or  to  allegation 
and  proof  of  the  estate  or  interest  which  he  claims,  the  nature  of  which 
must  be  known  to  him  and  may  not  be  known  to  the  plaintiff;  Goldberg 
y.  Taylor,  2  Utah,  492,  in  construing  section  254  Utah  Practice  Act, 
holding  proof  of  possession  by  plaintiff  sufficient  in  first  instance. 

Cited  in  reference  note  in  12  L.RA.(N.S.)  68,  to  point  that  an  actio* 
to  remove  a  cloud  from  title,  the  objection  was  made  that  the  plain- 
tiff's possession  was  acquired  by  illegal  means;  but  the  court  thought 
tiie  objection  could  not  be  maintained,  for  it  was  said  that,  if  this  waa 
an  action  to  remove  a  cloud  upon  the  title  of  the  plaintiff,  possession 
of  the  premises  was  not  essential  to  enable  the  plaintiff  to  recover. 

Service  of  summons.  —  Followed  in  Victor  Mill,  etc,  Co.  v.  Justice 
Court,  18  Nev.  24, 1  Pac.  832,  hoUing  probative  facts  set  out  in  affidavit 
for  service  of  summons  by  publication  must  be  sufficient  to  justify  thr 
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•oort  Id  being  satisfied  of  the  ultimate  faeta  required  hy  statute  before 
It  baa  jurisdiction  to  issue  the  order  for  service  by  publication;  cited 
in  Ooffin  t.  Bell,  22  Not.  183,  37  Pac.  241,  58  Am.  St.  Rep.  788,  to 
point  that  where  constructive  service  of  summons  is  relied  upon  to  sus- 
tain a  judgment,  a  strict  compliance  with  the  provisions  of  the  statute 
is  required;  Hunter  v.  Eddy,  11  Mont.  264,  28  Pac  300,  to  point  that  if 
the  return  of  olBoer  fails  to  show  sufficient  service,  the  recital  in  docket 
based  upon  return  akme  cannot  be  relied  upon  as  giving  validity  to 
judgment. 

—  On  corporatioa.«CSted  in  Lonkey  v.  Keyes  S.  Min.  Go.  21  Nev. 
817,  31  Pac.  59,  17  LJLA.  353,  to  point  that  service  of  summons  on  the 
assistant  treaaurer  was  held  to  be  void  for  the  reason  that  he  was  not 
the  president  or  other  head  of  the  corporation,  the  secretary  or  clerk  to 
the  corporation,  the  chashier  or  treasurer,  or  a  director  or  managing 
^^t;  Kama  t.  State  Bank  ft  Trust  Go.  101  Pac.  (Nev.)  587,  discussing 
manner  of  and  validity  of  summons  on  corporation. 

10  HeT.  888-887.    BASSTOW  ▼.  UHION  CONSOL  &  MIN.  CO. 

Statute  Bmitatioiia  —  Foreign  corporation  cannot  plead.  — Cited  in 
Blair  ▼.  Silver  Peak  Mines,  84  Fed.  738;  Pennsylvania  0>.  v.  Sloan,  1 
IlL  App.  870;  Bums  v.  White  Swan  Min.  Co.  35  Ore.  308,  57  Pac  638, 
and  Union,  etc,  Min.  Co.  v.  Taylor,  100  U.  S.  41,  25  L.  ed.  542,  to 
point  that  foreign  corporation  cannot  plead  statute  of  limitations;  Wil- 
liama  v.  Metropolitan  St.  Ry.  Co.  68  Kan.  29,  74  Pac  604,  64  L.R.A.  799, 
holding  that  a  foreign  corporation  is  **out  of  the  state,"  within  the 
meaning  of  §  21  of  Kansas  Code,  and  for  that  reason,  cannot  avail  it- 
self of  the  statute  of  limitations  of  the  state. 

Cited  in  reference  note  in  18  LJLA.  524,  to  point  that  in  Nevada  also 
the  same  rule  is  adopted  that  prevails  in  New  York  and  a  foreign 
corporation  is  not  allowed  to  plead  the  Statute  of  Limitations. 

10  Her.  888-400,  21  Am.  Sep.  746.    STATE  ▼.  ROVES. 

State  V.  Rover,  11  Nev.  343,  same  case  on  second  appeal. 

(Sted  in  County  of  Washoe  v.  County  of  Humboldt,  14  Nev.  128,  to 
point  that  the  principal  case  was  transferred  from  the  county  of  TTura- 
boldt  to  the  county  of  Washoe  for  trial  and  twice  tried  in  the  latter 
ooinity,  in  action  to  recover  cost  and  expenses. 

New  trial  —  Though  not  asked.  —  Affirmed  in  State  v.  Rover,  13  Nev. 
21,  on  point  that  the  supreme  court  has  the  power  to  grant  a  new  trial 
ia  a  criminal  case,  although  not  asked  for  by  the  defendant. 

Jeopardy."— Cited  in  State  v.  Pritchard,  16  Nev.  106,  conceding  but 
not  deciding  that  jeopardy  occurs  when  a  jury  is  sworn  to  try  a  case, 
saying  that  there  are  exceptions  to  the  rule  based  upon  urgent  neces- 
sity; Gibson  v.  Somers,  103  Pac  (Nev.)  1076,  in  discussing  what  con- 
stitutes former  Jeopardy;  State  t.  Thompson,  10  Mont.  562,  27  Pac  352, 
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in  di$cu88ing  what  constitutes  former  jeopardy  and  holding  that  ivhei'e 
*  person  convicted  secures  a  new  trial  on  his  own  motion  he  cannot 
plead  the  first  conviction  in  bar  of  second  trial. 

Verdict  —  Failnre  to  designate  degree.  —  Followed  in  State  t.  land- 
sey,  19  Nev.  61,  6  Pac.  823,  3  Am.  St.  Rep.  776,  on  point  that  a  verdict 
which  fails  to  designate  the  degree  of  murder  of  which  the  jury  find  the 
defendant  guilty,  is  so  fatally  defective  that  no  judgment  or  sentence 
can  be  legally  pronounced  thereon;  cited  in  McLane  v.  Territory,  8  Ariz. 
154,  71  Pac.  939,  holding  that  under  indictment  charging  arson  without 
specifying  degree  the  verdict  of  guilty  as  charged  is  insufficient;  Mahany 
V.  People,  31  Colo.  368,  73  Pac.  27,  holding  verdict  of  manslaughter  void 
because  it  fails  to  designate  the  degree  under  Mills  An.  Stat.  1181; 
Hall  V.  State,  31  Fla.  186,  12  So.  451,  holding  that  verdict  which  simply 
says  "we,  the  jury,  find  the  defendant  guilty"  or  "guilty  as  charged  in 
indictment"  on  trial  for  murder  is  a  nullity  and  failing  to  find  the  de- 
gree is  unlawful  homicide  of  which  the  defendant  is  guilty  under 
Florida  Rev.  Stat.;  State  v.  Jackson,  99  Mo.  68,  12  S.  W.  369,  holding 
that  under  Mo.  Rev.  Stat.  1879,  %  1234  the  general  verdict  of  guilty 
without  specifying  degree  on  trial  on  an  indictment  for  murder,  is  void. 

Cited  in  reference  notes  in  7  Am.  St.  Rep.  501,  to  point  as  to  when  in 
a  criminal  law  verdict  must  specify  degree  of  offense;  28  Am.  St.  Rep. 
933,  where  the  statute  divides  murder  into  two  degrees,  and  provides 
tluit  the  jury  must  specify  the  degree,  a  verdict  of  guilty  of  murder, 
without  specifying  the  degree  is  bad,  and  no  judgment  can  be  rendered 
on  it;  39  Am.  St.  Rep.  336,  upon  a  trial  for  murder,  where  the  in- 
dictment charges  no  degree,  and  where  there  are  two  degrees  of  mur- 
der, a  verdict  of  "guilty,"  specifying  no  degree,  is  bad  and  no  judgment 
ean  be  rendered  on  it. 

10  NeT.  401-403.    STATE  ez  xeL  WATKINS  ▼.  BONNIFISLD. 

Mo  citation. 

10  Nev.  405-416.    PERKINS  t.  SIERRA  NEVADA  S.  MIN.  CO. 

Judgment -*  Final,  what  is.  — Cited  in  Humboldt  Mill  &  Min.  C6.  v. 
Terry,  11  Nev.  243,  as  to  definition  of  judgment;  Lake  v.  King,  16  Nev. 
217,  in  determining  what  constitutes  final  judgment  in  a  divorce  proceed- 
ing; Young  V.  Brehi,  19  Nev.  383,  12  Pac  566,  to  point  that  the  jury 
having  disposed  on  every  issue  in  the  case  it  was  final  judgment;  Gul- 
ling V.  Washoe  County  Bank,  29  Nev.  279,  89  Pac.  33,  to  point  that  the 
question  whether  the  judgment  in  the  case  under  consideration  was 
final  must  be  determined  with  reference  to  the  facts  and  issues  pre- 
sented by  the  record;  Central  Trust  Co.  v.  Holmes  Min.  Co.  30  Nev.  440, 
97  Pac.  391,  to  point  that  the  judgment  is  a  judicial  act  of  the  court; 
the  entry  is  the  ministerial  act  of  the  clerk;  the  judgment  is  as  final 
when  pronounced  by  the  court  as  when  it  is  entered  and  recorded  by  the 
clerk  as  required  by  statute;  Jeffreys  v.  Coleman,  20  Fla.  538,  to  point 
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that  where  suit  is  commenced  by  summons  and  an  ancillary  attachment 
is  issued  upon  which  property  is  seized  an  order  dissolving  the  order 
of  attachment  is  final  judgment  from  which  appeal  lies;  Gary  ▼. 
Richardson,  35  La.  Ann.  507,  to  point  that  in  order  or  decree  finally 
settling  any  right  or  interest  in  controversy  between  the  parties  is  final 
and  reviewable. 

Cited  in  reference  note  in  60  Am.  Dec  427,  to  point  that  final  judg- 
ment or  decree  may  be  said  to  be  one  which  disposes  of  the  cause,  or 
of  a  distinct  and  definite  branch  thereof,  reserving  no  further  ques- 
tions or  directions  for  further  determination. 

10  NeT.  416-438.    GRAY  ▼.  SULLIVAK. 

Delivery  —  Change  of  possession,  sufficient  —  Followed  in  Twist  v. 
Kelly,  11  Nev.  382,  holding  that  the  evidence  in  the  case  was  sufficient 
to  sustain  the  finding  of  immediate  delivery  and  actual  and  continued 
possession;  adhered  to  in  Estey  v.  Cooke,  12  Nev.  280,  upon  the  doctrine 
of  stare  decisis  as  to  what  acts  are  necessary  to  constitute  the  actual 
change  of  possession  within  the  requirements  of  the  statute  of  frauds; 
Ivancovich  v.  Stem,  14  Nev.  347,  holding  that  in  sustenance  the  condi- 
tions of  rendition  of  a  former  clerk  in  the  same  capacity  in  which  he 
had  previously  acted  is  no  badge  of  fraud;  that  actual  and  continued 
change  of  possession  was  sufficient  shows  the  mere  fact  of  such  re- 
employment of  the  clerk  of  the  vendor  by  the  vendees  would  not  ren- 
der the  sale  invalid;  Hoffman  v.  Owens,  104  Pac.  (Nev.)  243,  discuss- 
ing fraudulent  transfer  to  point  that  employment  of  vendor  in  subordi- 
nate capacity  is  only  colorable  and  not  conclusive  evidence  of  fraud. 

Cited  in  reference  note  in  85  Am.  Dec.  187,  to  point  that  the  employ- 
ment of  the  vendor  in  a  subordinate  capacity  is  only  colorable,  and 
not  conclusive  evidence  of  fraud. 

10  Kev.  439-442.    DICKSON  v.  CORBETX. 

Dickson  v.  Corbett,  11  Nev.  278,  same  case  on  hearing  on  merits, 
principal  case  having  been  heard  on  motion  to  dismiss  appeal. 

10  Her.  443-445.    STATE  y.  DERST. 

Larceny  — Indictment.  —  Cited  in  State  v.  Sakowski,  191  Mo.  651,  90 
8.  W.  439,  sustaining  an  indictment  alleging  defendant  to  have  stolen 
**two  cases  containing  thirty-five  pairs  of  shoes,  all  of  the  value  of 
forty-nine  ($49.)  dollars"  saying  it  included  a  charge  of  stealing  the 
shoes  as  well  as  the  cases. 

10  NeT.  445-453.    KSHOS  r.  BLBTHEN. 

Appeal  —  Time  for  taking.  —  Cited  in  Candler  v.  Washoe,  etc..  Ditch 
Co.  28  Nev.  163,  80  Pac  751,  to  point  that  an  appeal  from  Judgment 
which  is  not  taken  within  one  year  from  the  time  it  was  rendered  by 
the  trial  court,  will  be  dismissed;  Central  Trust  Co.  v.  Holmes  Min.  Co. 
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80  Ner.  440,  97  Ffte.  891,  to  point  that  the  dedaion  of  the  court  is  the 
annoaneeiiient  b/  the  eourt  of  its  judgment,  and  is  distinct  from  tli« 
findings. 

CSted  in  reference  note  in  28  LJLA.  628,  to  point  that  judgment  when 
pronounced  by  the  CQurt  is  final  so  that  an  appeal  will  lie  under  Ne- 
vada (StU  Practice  Act,  §  830,  authorizing  an  appeal  from  a  final  judg- 
ment although  it  has  not  been  entered  and  recorded  by  the  clerk  as  re- 
quired by  law. 

——Notice  of.  — CSted  in  Mentzer  t.  Davis,  109  Iowa,  530,  80  N.  W. 
668,  holding  that  notice  of  appeal  from  court  of  contest  given  after 
judges  have  announced  their  decision  bat  before  it  is  reduced  to  writing 
and  filed  is  not  premature. 


NOTES 


ON  THE 


NEVADA  REPORTS. 


CASES  IN  11  NEVADA. 


11  Her.  17-29.    STATE  t.  HUFF. 

Appeal  —  Reporter's  netee,  indnded  how.  — >  Cited  in  State  ▼.  Larldn, 

11  Not.  822,  to  point  that  oorreet  practice  to  have  the  reporter'a  notes 
indnded  in  the  record  on  appeal,  is  to  insert  them  in  the  bill  of  «z* 
«eptions. 

Incorporating  papers  on.  — Cited  in  State  ▼•  Ah  Mook,  12  Ner. 

372,  condemning  the  practice  of  referring  to  loose  papers  on  file  in  the  icase 
instead  of  incorporating  them  in  bill  of  exceptions;  Roberts  t.  Bartlett, 
26  Mo.  App.  620,  to  point  that  where  documents  are  to  be  included  in 
the  bill  of  exceptions  they  must  be  before  the  court  when  the  judge 
passes  upon  the  priority  of  the  bill. 

In  criminal  cases.  — Cited  in  State  t.  Mills,  12  l^ev.  405,  to  point 

that  statute  is  plain  as  to  method  of  procedure  in  appeal  of  criminal 
ease  and  should  be  strictly  complied  with  in  the  transcript;  State  y. 
Rover,  13  Nev.  20,  to  point  that  there  is  no  excuse  for  incumbering 
transcript  on  appeal  with  any  matter  not  authorized  by  sections  460  and 
480  of  the  Criminal  Practice  Act. 

——In  criminal  case,  reversal  on  evidence.  —  Cited  in  State  v.  Mills, 

12  Kev.  406,  to  point  that  the  appellate  court  cannot  reverse  a  judg- 
ment in  a  criminal  case  on  the  ground  that  the  verdict  is  contrary  to 
the  evidence,  where  there  is  any  evidence  to  support  it. 

Evidence  not  objected  to  below.  —  Cited  in  State  v.  Lawrence, 

28  Kev.  449,  82  Pac  616,  to  point  that  the  propriety  of  the  admission 
of  evidence  which  is  not  objected  to  in  the  lower  court,  need  not  be 
considered  on  appeal. 

Witness  —  Conviction  of  assault  and  battery,  inference.  —  Cited  in 
State  V.  Larkin,  11  Kev.  331,  to  point  that  no  legitimate  inference  of 
the  untruthfulness  of  a  witness  can  be  drawn  from  the  fact  that  he  has 
been  convicted  of  frequent  assaults  and  batteries. 

Cited  in  reference  note  in  82  Am.  St.  Rep.  87,  to  point  that  no  legiti- 
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mate  inference  of  the  untruthfulness  of  a  witness  can  be  drawn  from  the 
fact  that  he  has  been  convicted  of  frequent  assaults  and  batteries. 

Defendant  in  criminal  cause  as.  —  Cited  in  Harris  y.  State,  7S 

Ala.  483,  to  point  that  where  several  persons  are  jointly  indicted  and 
tried  and  each  avails  himself  of  the  statutory  privilege  of  testifying, 
he  thereby  becomes .  subject  to  examination  and  cross-examination  the 
same  as  any  other  witness;  McCoy  v.  United  States,  6  Ind.  Terr.  419, 
98  S.  W.  146,  as  to  questions  of  other  charges  of  crime  which  may  be 
asked  by  state  of  defendant  offering  himeelf  as  a  witness;  State  t. 
Barrett,  117  La.  1093,  42  So.  515,  to  point  that  on  trial  for  murder,  it 
is  error  to  permit  the  state  to  ask  of  the  defendant  offering  himself 
as  a  witness,  how  many  times  he  has  been  arrested  for  beating  women 
and  children;  State  v.  Phelps,  5  S.  Dak.  491,  59  N.  W.  475,  to  point 
that  rule  governing  cross-examination  of  other  witnesses  applies  to 
defendant  offering  himself  as  a  witness;  Brittain  v.  State,  36  Tex. 
Crim.  410,  37  S.  W.  758,  in  discussing  the  point  whether  convictions  for 
misdemeanors  which  do  not  involve  moral  turpitude  should  go  to  the 
jury  for  impairing  defendant's  credit  as  a  witness;  State  v.  Shockley, 
29  Utah,  63,  80  Pac  875,  as  to  right  of  state  to  ask  accused  offering  him- 
self as  a  witness,  questions  regarding  past  criminal  transactions  sep- 
arate and  distinct  from  that  for  which  he  is  on  trial. 

Cited  in  reference  note  in  38  Am.  St.  Rep.  897,  to  point  that  a  defend- 
ant in  a  criminal  case,  who  avails  himself  of  the  statutory  privilege 
of  testifying  in  his  own  behalf,  cannot  be  cross-examined  against  his 
objection  as  to  former  indictments  against  him  for  other  and  different 
offenses  not  pertinent  to  the  issue  to  be  tried;  75  Am.  St.  Rep.  336,  is 
the  principal  case  the  court  refused  to  permit  a  cross-examination  as 
to  assaults  and  batteries  committed  by  the  witness,  saying  that  **no 
le^rit'inate  inference  of  the  untruthfulness  of  a  witness,  can  be  drawn 
from  the  fact  that  he  had  been  convicted  of  frequent  assaults  and  bat- 
teries;" 15  L.R.A.  671,  general  rule  in  jurisdictions  where  there  is  no 
statutory  limitation  is  that  an  accused  person  testifying  in  his  own 
behalf  is  to  be  cross-examined  like  any  other  witness. 

Argument  to  jury  —  Scope  of.  —  Ci^ed  in  State  v.  Harrington,  12  Nev. 
130,  to  point  that  all  circumstances  which  it  is  proper  for  the  jury  to* 
consider  it  is  proper  for  the  counsel  to  comment  upon. 

Indictment  —  Allegations,  sufficiency  of.  —  Cited  in  Borrego  t.  Terri- 
tory, 8  N.  M.  470,  46  Pac.  355,  discussing  sufficiency  of  allegation  ia 
indictment  as  to  place  of  crime  and  day  of  its  commission. 

Cited  in  reference  note  in  3  L.R.A.(NS.)  1022,  to  point  that  an.indict- 
ment  in  which  it  does  not  appear  that  the  death  of  the  person  charged 
to  be  killed  happened  within  a  year  and  a  day  after  the  wound  was 
given  is  fatally  defective,  since  when  death  does  not  ensue  within  such 
time  the  law  presumes  that  it  proceeded  from  some  other  cause;  3 
L.R.A.(N.S.)  1023,  objection  to  an  indictment  for  murder  for  failure  t(^ 
show  that  death  occurred  within  a  year  and  a  day  after  the  perpetra- 
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Him  of  the  aet  which  produced  it  ia  waired  by  the  failure  of  the  accused 
to  demur  thereto. 

11  Her.  30-38.    STATE  ▼.  W ATKINS. 

Explaining  {prounds  of  mlinsa.  —  Cited  in  Gaudette  t.  TniTis,  11  Nev. 
155y  commending  the  practice  by  nisi  prius  judges  of  giving  pertinent 
explanations  of  the  grounds  of  their  rulings  upon  questions  arisiug  in 
the  course  of  the  trial  of  causes. 

InstmctioBS.  — Cited  in  State  t.  Loveless,  17  Nev.  427,  30  Pac.  1081, 
to  point  that  it  cannot  be  considered  as  trenching  upon  the  province  of 
the  jury  to  instruct  them  that  certain  circumstances,  if  proven,  tend  to 
establish  a  fact,  which  they  clearly  do  tend  to  establish;  State  v.  Hart- 
ley, 22  Nev.  362,  40  Pac  376,  28  L.R.A.  42,  to  point  that  all  instructions 
must  be  given  in  view  of  a  certain  state  of  facts,  and  whether  the  court 
enumerates  these  facts  or  leaves  the  jury  to  infer  them  can  ordinarily 
make  no  difference,  so  long  as  no  attempt  is  made  to  influence  or  con- 
trol their  conclusions  as  to  what  the  facts  are. 

Modifying.  —  Followed  in  State  v.  Maher,  26  Nev.  471,  62  Pao. 

237,  on  point  that  the  court  may  modify  instructions  so  as  to  relieve 
them  of  any  possible  ambiguity,  and  make  their  meaning  more  certain. 

Burglary — What  constitutes  and  proof  of.  —  Cited  in  State  v.  Gray, 
23  Nev.  303,  46  Pac.  802,  as  to  what  constitutes  sufficient  proof  to 
establish  corpus  delecti  in  a  charge  of  entering  a  dwelling  at  night; 
State  V.  Simas,  25  Nev.  446,  62  Pac.  244,  in  sustaining  a  charge  as  to 
breaking  and  entering  a  store  room;  People  v.  Brittain,  142  Cal.  10, 
75  Pse.  314,  100  Am.  St.  Rep.  95,  holding  entry  need  not  be  by  trespass 
or  without  consent  of  owner. 

Cited  in  reference  note  in  12  L.R.A.(N.S.)  212,  to  point  that  where 
goods  were  in  a  house  at  9  P.  M.,  and  a  burglary  was  committed;  and 
the  same  goods  were  in  the  possession  of  the  accused  between  12  and 

I  o'clock  of  the  same  night, — it  was  evidence  of  entry  in  the  nighttime; 
and,  in  connection  with  other  proof,  established  the  corpus  delectL 

II  Nev.  39-69.    STATE  ▼.  McCLEAR. 

Jury  —  Impanelment  of,  unconstitutional  law.  —  Cited  in  State  v.  Ray- 
mond, 11  Nev.  106,  to  point  that  where  the  law  under  which  the  court 
acted  in  impaneling  the  jury  was  unconstitutional,  although  not  then 
declared  so,  the  proceedings  should  have  been  conducted  under  the  law 
as  existed  prior  to  the  passage  of  the  unconstitutional  act;  State  v. 
Johnson,  12  Nev.  122,  to  point  that  the  jury  law  of  1875  was  uncon- 
stitutional ;  affirmed  in  State  v.  Crosier,  12  Nev.  304,  305,  on  point  that 
effect  of  declaring  the  jury  law  of  1875  unconstitutional  was  to  leave 
in  full  force  the  law  of  1861  which  the  law  of  1875  attempted  to  repeal; 
and  that  juries  should  be  impaneled  by  its  provisions;  cited  in  Territory 
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▼.  Hart,  7  Hon(.  67»  14  Pac.  773,  as  to  ocmstitutionality  of  law  permit- 
ting alien  to  serve  on  jury. 
See  tit.  'leaning  of  trial  by,"  this  note. 

Challenge  to  for  cause.  — ated  in  State  v.  Raymond,  11  Not.  107, 

in  liolding  tliat  court  did  not  err  in  overruling  challenge  to  jury  for 
cause;  State  v.  Raymond,  11  Nev.  108,  in  liolding  defendant  to  have 
had  fair  and  impartial  jury,  and  that  was  the  ultimate  end  to  be 
secured  by  the  constitutional  right  to  challenge  jury  for  principal  cause 
and  to  the  favor;  followed  in  State  v.  Johnson,  11  Nev.  149,  in  reversing 
case  for  failure  to  allow  challenge  to  jurors;  cited  in  State  v.  Davis, 
14  Nev.  460, 38  Am.  Rep.  663,  to  point  that  questions  that  are  competent 
to  sustain  a  challenge  for  actual  bias  may  be  entirely  incompetent  in 
view  of  a  challenge  for  implied  bias;  State  t.  Pritchard,  16  Nev.  94, 
to  point  that  the  right  to  pre-emptory  challenge  is  a  personal  privilege 
given  to  defendant  by  favor  of  the  legislature,  and  may  be  waived  or 
asserted  by  him  according  to  his  judgment,  caprice  or  pleasure;  State 
V.  Pritchard,  16  Nev.  113,  to  point  that  the  state  has  certain  rights  as 
well  as  the  prisoner;  the  people  need  protection  as  well  as  the  defendant 
who  is  accused  of  crime;  State  v.  Carrick,  16  Nev.  127,  to  point  that  if 
it  is  apparent  from  the  answers  given  by  the  prospective  juror  that  his 
mind  was  in  such  a  condition  as  to  enable  him  '^  weigh  the  evidence  in 
impartial  scales  and  a  true  verdict  render  according  to  the  law  and 
the  evidence,"  he  was  a  competent  juror;  State  ▼.  Garrick,  16  Nev.  128, 
holding  court  did  not  err  in  disallowing  challenge  for  cause;  State  v. 
Simas,  25  Nev.  450,  62  Pac.  246,  to  point  that  the  fact  that  the  juror 
had  formed  or  expressed  an  opinion  upon  the  guilt  or  innocence  of  the 
defendant  necessarily  renders  him  an  incompetent  juror;  State  v.  Si  mas, 
25  Nev.  451,  62  Pac  246,  holding  that  on  appeal  from  ruling  on  chal- 
lenge for  cause  appellant  must  affirmatively  and  clearly  show  error; 
People  V.  Wong  Ark,  96  Cal.  137,  80  Pac.  1119,  to  point  that  it  is  not 
within  the  power  of  legislature  to  deprive  citizen  accused  of  crime 
of  right  to  challenge  juror  for  actual  bias;  Williams  v.  United  States, 
98  Fed.  400,  35  0.  C.  A.  369,  to  point  that  deliberate  opinion  whidi  has 
become  as  fixed  and  setled  belief  of  person's  guilt  or  innocence,  dis- 
qualifies person  as  juror;  State  v.  Gorden,  5  Idaho,  299,  48  Pac.  1062, 
as  to  challenge  of  juror  for  actual  bias;  State  v.  Kemp,  34  Minn.  64, 
24  N.  W.  351,  to  point  that  jurors  are,  as  respects  place  from  which 
they  are  req  *ed  to  be  returned,  simply  men  "having  their  home  with- 
in the  jurist  ctional  limits  of  the  court;"  distinguished  in  People  v. 
Dunn,  157  N.  Y.  539,  52  N.  E.  575,  43  LII.A.  252  and  People  v.  Dunn, 
13  N.  Y.  Grim.  501  (52  N.  Y.  Supp.  968) ;  holding  that  the  statute  did 
not  take  away  from  the  defendant  his  right  to  challenge,  as  in  the 
principal  case,  but  only  the  privilege  of  an  appeal  from  the  ruling  of 
the  trial  judge. 

Cited  in  reference  notes  in  9  Am.  St.  Rep.  744,  to  point  that  if  the 
legislature  passes  a  statute  which  deprives  the  parties  of  the  right  to 
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examine  jnron  for  the  purpose  of  aacertaining  whether  they  are  in- 
fected by  actnal  bias,  and  to  exclude  those  who  are  found  to  entertain 
such  biafly  it  is  unoonBtitutional,  and  must  be  disregarded;  5  L^A.  836, 
at  common  law  and  from  time  immemorial  a  trial  jury  has  consisted 
o(  twelve  men.  It  is  well  settled  that  no  other  number  of  men,  greater 
«r  less,  will  meet  the  requirements  of  this  provision;  43  L.R.A.  44, 
provision  of  the  Nevada  statute  to  right  to  trial  by  jury  has  reference 
to  the  right  of  trial  by  jury  as  it  existed  at  the  time  of  the  adoption 
of  the  Constitution.  A  jury  for  the  trial  of  a  cause  was  a  body  of 
twelve  men. 

Meaning  of  right  of  trial  by.  —  Cited  in  State  ▼.  Borowsky,  11 

Nev.  127,  to  point  that  the  right  of  trial  by  jury  means  the  right  to  be 
tried  by  twelve  impartial  jurors;  State  v.  Carrick,  16  Nev.  126,  to 
point  that  the  object  of  the  law  is  to  secure  to  the  defendant  and  the 
atate  a  fair  and  impartial  trial;  State  v.  McMahon,  17  Nev.  370,  80 
Pae.  1000,  as  to  meaning  of  word  ''trial"  and  "jury  trial;"  State  t. 
Kennie,  24  Mont.  66,  60  Pae.  593,  in  discussing  right  to  trial  by  jury 
by  accused  in  all  cases  of  criminal  cognizance  by  courts;  Territory  t. 
Ortiz,  8  N.  M.  158,  42  Pae.  88,  to  point  that  in  felony  cases  constitu- 
tional right  to  trial  by  common  law  jury  of  twelve  men  cannot  be 
waived;  cited  in  cone.  op.  of  Okey,  J.,  in  McGill  v.  State,  84  Ohio  St. 
254,  discussing  constitutionality  of  act  of  legislature  providing  for 
trial  of  person  accused  of  felony  by  jury  of  less  than  twelve;  cited  in 
Ught  ▼.  Canadian  County  Bank,  2  Okla.  553,  37  Pae.  1078,  to  point  that 
appellant  waived  his  right  to  trial  by  jury  by  going  to  trial  before 
probate  judge  without  demanding  one;  Barlow  v.  Daniels,  25  W.  Va. 
517,  to  point  that  common  law  jury  is  composed  of  twelve;  Lovings 
▼.  Norfolk,  etc.  Ry.  Co.,  47  W.  Va.  586,  35  S.  E.  964,  in  discussing  num- 
ber of  jurors  on  trial  of  appeal  from  Justice's  judgment. 

Grand  jvry.  — ated  in  SUte  v.  Hartley,  22  Nev.  354,  40  Pae. 

873,  28  L.R.A.  36,  to  point  that  when  people  adopted  constitutional  pro- 
vision, they  had  in  view  a  "grand  jury,"  as  it  existed  at  common  law 
ftnd  under  the  statutes  at  the  time  of  the  adoption  of  the  constitution. 

—  Peremptory  challenges.  —  Cited  in  Brown  v.  State,  62  N.  J.  L. 
€85,  42  Atl.  817,  in  discussing  right  of  peremptory  challenge  by  state 
in  homicide  case. 

Statute— -Legislative  prerogative.  —  Cited  in  State  ▼.  cL  'fornia  Min. 
Co.  15  Nev.  258,  to  point  that  whether  the  power  of  the  legislature  was 
reasonably  or  unreasonably  exercised;  whether  it  was  wise  or  unwise, 
expedient  or  inexpedient,  to  enact  the  law,  are  questions  left  exclu- 
aively  to  other  departments  of  our  state  government  to  l  3cide,  and  the 
judgment  must  necessarily  be  decisive  upon  these  questions. 

Riparian  rights.  — Cited  in  Union  Mill  etc.  Co.  v.  Dangberg,  81  Fed. 
93,  in  discussing  riparian  rights  as  founded  upon  doctrine  of  ancient 
eommon  law. 
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Duty  of  court  in  cnminal  trial.— >Ciied  in  Territory  t.  All  Wah,  4 
Mont.  173,  1  Pac.  735,  to  point  that  it  is  the  duty  of  court  to  see  eon- 
atitutional  rights  of  defendant  in  criminal  case  are  not  yiolated,  liow- 
ever  negligent  he  may  be  in  raising  objections. 

Cited  in  reference  note  in  43  L.R.A.  62,  to  point  that  it  is  the  duty 
of  the  courts  to  see  that  the  constitutional  rights  of  a  defendant  in  a 
criminal  case  shall  not  be  Tiolated,  however  negligent  he  may  be  in 
raising  the  objection. 

11  Ner.  69-75.    EVANS  t.  COOK. 

Gambling  —  Defense  money  won  at.  —  Followed  in  Burke  t.  Buck^ 
99  Pac.  (Ner.)  1080,  and  cited  in  Savings  Bank  v.  Nat.  Bank  of  Com- 
merce, 38  Fed.  803,  on  point  that  it  is  a  good  defense  to  act  upon  nego- 
tiable instrument  to  show  that  consideration  was  money  won  by  gam- 
bling; Irwin  V.  Marquett,  26  Ind.  App.  393,  69  N.  £.  41,  84  Am.  St.  Rep. 
297,  to  point  that  where  a  contract  sued  on  is  made  void  by  statute 
because  of  its  illegal  construction,  e.  g.  a  gambling  debt,  it  is  Toid  even 
in  the  hands  of  a  bona  iide  holder. 

Cited  in  reference  notes  in  119  Am.  St.  Rep.  177,  to  point  that  where 
a  note  is  given  for  a  gambling  debt  the  illegality  of  the  consideration 
is  a  good  defense  even  at  the  suit  of  a  bona  fide  purchaser  for  value 
before  maturity;  119  Am.  St.  Rep.  179,  contracts  and  conveyances 
collateral  to  gambling  transactions  are  tainted  with  the  vice;  hence 
all  securities  given  for  gambling  considerations  are  void;  121  Am.  St. 
Rep.  694,  under  statute  prohibiting  gambling  the  word  "gaming"  and 
the  word  "gambling"  are  defined  as  the  same,  and  treated  as  synony- 
mous. 

Common  law  —  Prevalence  of.  — Cited  in  In  Re  Fair's  Estate,  132 
Cal.  534,  60  Pac.  457,  84  Am.  St.  Rep.  70,  to  point  that  the  principal 
case  is  against  the  current  of  authority  to  effect  that  in  American 
states,  erected  over  territory  which  was  derived  from  countries  other 
than  England,  and  where  neither  the  common  nor  the  statutory  law 
of  England  ever  formerly  prevailed,  there  is  no  presumption  that  the 
common  law  itself  exists,  except  as  expressly  declared  by  the  constitu- 
tions and  statutes  of  such  states. 

Cited  in  reference  note  in  16  L.R.A.(N.S.)  1150,  to  same  point. 

11  Nev.  76-80.    CLARK  T.  STROUSE. 

Term  —  Control  of  court  after.  —  Cited  in  Daniels  v.  Daniels,  12  Nev. 
121,  to  point  that  after  the  adjournment  of  a  term  court  loses  alt 
control  over  its  decrees  and  judgments  rendered  at  such  term,  unless 
its  jurisdiction  is  saved  by  some  proper  proceeding  instituted  within 
the  time  allowed  by  law. 

Law  trial  —  Statements  on  motion  for,  filing.  —  Cited  in  Elder  v. 
Frevert,  18  Nev.  282,  3  Pac.  237,  and  Earles  v.  Gilham,  20  Nev.  47, 
14  Pac  587,  to  point  that  statements  on  motion  for  new  trial  must 
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be  filed  within  the  statutory  time;  Elliot  v.  Whitmore,  10  Utah,  257, 
37  Pac  464,  as  to  necessity  of  filing  order  extending  time  for  serving 
statement  on  motion  for  new  trial. 

Res  judicata.  — Cited  in  Kapp  ▼.  Kapp,  99  Pac.  (Nev.)  1078,  to  point 
that  having  been  once  determined  a  matter  should  not  be  unsettled 
except  for  very  weighty  and  conclusive  reasons. 

Default  —  Relieving  from.  —  Cited  in  Sherman  v.  Southern  Pac.  Go. 
102  Pac  (Nev.)  257,  declaring  it  does  not  hold  that  where  proper  and 
well-grounded  application  is  made  invoking  jurisdiction  to  relieve  con- 
sequences of  default,  court  has  no  power,  under  such  circumstances,  to 
grant  relief. 

11  Nev.  80-«5.    PHBLPS  y.  DUFFY. 

Foreign  judgment  —  Complaint  on,  presumption.  —  Cited  in  Baker  & 
Co.  V.  Healey,  1  Alaska,  47,  discussing  complaint  on  foreign  judgment, 
holding  presumption  in  favor  of  jurisdiction  of  foreign  court. 

District  court  —  Presumption  as  to  jurisdiction.  —  Cited  in  Carpenter 
V.  Ritchie,  2  Wash.  621,  28  Pac.  383,  26  Am.  St.  Rep.  884,  to  point 
that  in  the  absence  of  evidence  to  the  contrary  it  will  be  presumed 
that  a  district  court  is  a  court  of  general  jurisdiction. 

Cited  in  reference  note  in  1  Am.  Dec.  826,  to  point  that  a  court  will 
not  presume  the  existence  of  a  debt  or  legal  obligation  by  reason  of 
a  foreign  judgment,  where  the  person  sought  to  be  charged  has  not  been 
offered  an  opportunity  to  make  defense,  unless  every  fact  necessary 
to  authorisse  the  foreign  court  under  the  laws  of  the  place  to  render 
such  judgment  is  made  to  appear  affirmatively. 

11  Nev.  87-€9.    GUARDIANSHIP  OF  WINKLEHJUT. 

No  citation. 

11  Nev.  90^5.    EX  PARTE  LAREIN. 

Term  —  Regulation  of  business  of,  discretion.  —  Followed  in  Ex  Parte 
Maxwell,  11  Nev.  440,  to  point  that  the  regulation  of  the  business  of 
the  term  is  a  matter  exclusively  within  the  control  of  the  judge,  and 
cannot  be  interfered  with  by  an  appellate  court. 

Postponement  of  criminal  cause.  —  Cited  in  Ex  Parte  Lowrie, 

4  Utah,  180,  7  Pac.  495,  as  to  postponement  of  trial  in  criminal  cause. 

Cited  in  reference  note  in  85  Am.  St.  Rep.  192,  to  point  that  every 
defendant  held  on  a  criminal  charge  by  indictment  is  entitled  to  a 
speedy  trial,  and  this  right  should  never  be  denied;  but  it  does  not 
necessarily  follow  that  such  trials  are  to  be  held  regardless  of  the 
public  condition  of  affairs  that  exists  where  the  court  is  held;  85  Am. 
St.  Rep.  203,  where  the  delay  in  the  trial  was  made  necessary  by  the 
law  itself,  as  in  the  case  of  proper  continuances  for  want  of  time  to 
try  the  case  or  other  good  cause. 
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Habeas  corpus  —  Diacharse  on.  —  CSted  in  reference  note  In  5$  L.RJl. 
542»  as  to  the  power  of  supreme  court  to  discharge  in  original  writ  of 
habeas  corpus. 

11  Key.  96-97.    MASGAROLI  t.  MILLI6AV. 

Cited  in  Geremia  t.  Mayberrji  14  Nev.  200,  as  to  when  appellate 
court  will  reverse  on  evidence. 

11  Jfer.  98-109.    STATE  ▼.  RAYMOND. 

Challenge-^ Error  in  ruUng  on.  — Cited  in  State  ▼.  Larkin,  11  Nev. 
827,  to  point  that  before  defendant  can  ask  reversal  upon  ground  ui 
error  in  court  excusing  juror  challenged  by  either  party,  he  must  show 
that  he  has  in  some  manner  been  prejudiced  by  the  action  of  the  court;  ^ 
Burch  V.  Southern  Pac.  Co.  104  Pac.  (Nev.)  228,  to  point  that  where 
oourt  erred  in  denying  challenge  for  cause  and  complaining  party  per- 
emptorily challenges  and  juror  has  even  been  dismissed,  if  he  have 
peremptory  challenge  remaining  the  error  is  without  injury;  Territory 
V.  Shankland,  3  Arts.  411,  77  Pac  494,  to  point  that  it  is  not  reversible 
error  to  refuse  proper  challenge  where  there  remain  unexposed  per- 
emptory challenge  at  time  of  going  to  trial;  Ford  v.  Umatilla  Co.  15 
Ore.  324,  16  Pac  39,  to  point  that  where  trial  court  erroneously  refuses 
to  allow  challenge,  and  party  making  it  even  excuses  jury  by  per- 
emptory challenge,  if  such  party  still  had  peremptory  challenge  left 
the  error  was  without  injury. 

— ^For  implied  bias.  —  Followed  in  State  v.  Vaughan,  22  Nev.  296, 
39  Pac.  734,  and  cited  in  Southern  Pac  Co.  v.  Rauh,  49  Fed.  701,  1 
C.  C.  A.  416,  on  point  that  challenge  for  implied  bias  the  ground  must 
be  stated;  cited  in  State  v.  Simas,  25  Nev.  450,  62  Pac.  246,  to  point 
that  fact  juror  had  formed  or  expressed  opinion  upon  guilt  or  inno- 
cence of  accused  renders  him  incompetent. 

When  to  be  made.  — Cited  in  State  v.  Hartley,  22  Nev.  356,  10 

Pac  374,  28  L.R.A.  33,  to  point  that  defendant  must  make  his  objec- 
tion and  take  his  challenge  to  the  jury  before  complete. 

Jury  —  Impaneled  under  unconstitutional  law,  conviction  upheld.— 
Cited  in  State  v.  Johnson,  12  Nev.  124,  to  point  that  conviction  of  mur- 
der in  the  second  degree  was  upheld,  notwithstanding  the  jury  law  had 
previously  been  declared  unconstitutional,  for  the  reason  that  it  did 
not  affirmatively  appear  defendant  was  deprived  of  a  jury  of  twelve 
impartial  men. 

Error  impanelling.  —  Cited  in  Grissom  v.  State,  8  Tex.  App.  398, 

to  point  that  where  defendant  has  been  tried  by  impartial  jury  error 
committed  in  process  of  impanelling  will  not  submit  cause  to  revision 
ou  appeal. 

Challenge  to  panel.  —  Cited  in  Kennedy  v.  Oregon  etc  R.  Co.  IS 

Utah,  337,  54  Pac.  991,  discussing  challenge  to  panel,  holding  tima 
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fixed  for  appointment  of  jury  commissioners  and  selecting  jury  lista 
is  directory  merely. 

Indictment  —  Common-law  form,  sufficiency.  —  Dted  in  State  t.  Cro- 
sier, 12  Nev.  305,  co  point  that  an  indictment  drawn  in  the  approved 
form  of  the  common-law  is  sufficient. 

Instruction — Jury  not  misled,  sustained.  —  Cited  In  State  t.  Marks, 
16  Nev.  38,  to  point  that  where,  from  the  entire  charge,  it  clearly 
appears  that  jury  could  not  have  been  misled  by  the  language  objected 
to,  tlie  judgment  will  not  be  disturbed. 

Appeal  —  Verdict  a&ainst  evidence.-* Cited  in  State  ▼.  Ah  Kung,  17 
Nev.  362,  30  Pac.  996,  to  point  that  verdict  in  a  criminal  case  will  not 
be  reversed  on  ground  that  it  is  contrary  to  evidence,  if  there  is  any 
evidence  to  support  it;  followed  in  State  v.  Wong  Fun,  22  Nev.  342, 
40  Pac.  96,  on  point  that  appellate  court  will  not  reverse  verdict  becauHsr 
contrary  to  evidence  where  there  is  some  evidence  to  support  the  verdict. 

Murder  —  Killing  by  inadvertence.  —  Cited  in  People  v.  Suesser,  142 
Cal.  366,  76  Pac.  1098,  in  discussing  whether  homicide  constitutes  mur- 
der in  first  degree  where  the  intent  was  to  kill  third  person  but  by 
action  of  inadvertence  deceased  was  killed  instead. 

Cited  in  reference  notes  in  18  Am.  Dec.  786,  to  point  that  killing 
one  person  while  attempting  to  kill  another  is  murder  in  the  first 
degree;  63  L.RJ1.  666,  where  one  kills  another  unintentionally,  the 
latter  being  a  different  person  from  the  one  intended,  acting  without 
malice  and  while  the  mind  is  under  the  immediate  influence  of  suddm 
pahsion  arising  from  an  adequate  cause  rendering  it  incapable  of  cool 
reflection,  the  crime  is  manslaughter;  4  L.R.A.(N.8.)  166,  where  there 
is  an  intent  to  kill,  upon  the  part  of  the  person  taking  the  life  of 
another,  or  when  tLe  act  is  one  which  would  otherwise  be  murder,  no 
word  of  reproach,  no  matter  how  grevlous,  or  however  abusive  and 
insulting,  are  a  sufllci(>nt  provocation  to  free  the  slayer  from  guilt  of 
murder. 

Appeal  —  Error  in  ruling,  showing.  —  Cited  in  Davidson  v.  Bordeaux, 
16  Mont.  249,  38  Pac.  1076,  to  point  that  party  claiming  injury  by 
ruling  of  trial  court  must  present  appellate  court  with  record  showing 
facts  upon  which  he  relies. 

11  Key.  109-119.    ODD  FELLOWS  SAVINGS  &  C.  BANK  ▼.  QUILLEN. 

Stare  decisis.  —  Cited  in  dis.  op.  of  Hawley,  J.,  in  State  v.  California 
Min.  Co.  16  Nev.  256,  as  to  duty  of  court  to  follow  principal  case  rela- 
tive to  action  for  delinquent  taxes. 

Statutory  construction  —  Words  doubtful,  etc,  rule.  —  Cited  in  State 
V.  Woodbury,  17  Nev.  343.  80  Pac.  1006,  to  point  that  where  words  em- 
ployed in  statute  are  doubtful,  courts  are  to  consider  object,  scope  and 
extent  of  act  to  arrive  at  intention  of  legislature. 

Constitutional  law.  — Cited  in  Thompson  v.  Turner,  24  Nev.  293,  63 
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Pae.  178,  in  holding  constitutional  Stats.  1897,  p.  97,  providing  for 
indebtedness  of  Lincoln  County;  State  t.  Lytton,  99  Pae.  (Nev.)  856, 
holding  constitutional  laws  1807,  p.  335,  authorizing  particular  county 
to  issue  bonds  to  build  court  house;  followed  in  County  of  lincoln  v. 
Luning,  133  U.  S.  532,  33  L.  ed.  767,  10  Sup.  Ct.  364,  holding  statute 
under  which  bonds  involved  in  suit  did  not  contravene  state  constitu- 
tion. 

11  Nev.  119-128.    STATE  t.  BOROWSKT. 

Challenge  — Waiver  of  right  to.  — Cited  in  State  v.  Pritchard,  15 
Nev.  96,  to  point  that  if  a  prisoner  or  his  counsel  know  of  any  cause 
of  challenge  against  a  juror,  and  fail  to  take  it  when  the  juror  is 
examined  upon  his  voire  dire,  he  cannot  avail  himself  of  the  defect 
afterwards. 

Kisdemeanor  —  Public  oflicer  guilty  of,  indictment  and  removal. — 
Cited  in  Bell  v.  District  Court,  28  Nev.  299,  113  Am.  St.  Rep.  854,  81 
Pae.  878,  1  LJRJL(N.S.)  848,  6  Ann.  Cas.  982,  as  to  provision  for  indict- 
ment and  removal  from  office  of  an  officer  found  guilty  of  misdemeanor 
in  office. 

Cited  in  reference  notes  in  98  Am.  Dec.  168,  to  point  that  the  word 
^'public  officers'*  in  the  statute  regarding  indictment  and  removal  in- 
cludes the  county  superintendent  of  school;  87  Am.  St.  Rep.  45,  public 
administrator  may  be  guilty  of  "misdemeanor  in  office"  by  embezzling 
money  received  by  him  after  his  term  of  office  has  expired. 

^—  Waiving  common-law  jury.  —  Cited  in  Dickinson  v.  United  States, 
159  Fed.  823,  86  C.  C.  A.  625,  to  point  that  one  accused  of  misdemeanor 
may  waive  common  law  jury  and  go  to  trial  with  less  than  twelve; 
distinguished  in  State  v.  Sackett,  39  Minn.  70,  38  N.  W.  774,  assuming 
defendant  is  entitled  to  jury  of  twelve. 

Cited  in  reference  notes  in  43  LJI.A.  44,  to  point  that  the  right  of 
trial  by  jury  has  reference  to  the  right  of  trial  by  jury  as  it  existed 
at  the  time  of  the  adoption  of  the  constitution;  a  jury  for  the  trial  of 
a  cause  was  a  body  of  twelve  men;  43  L.R.A.  76,  defendant  on  a  trial 
for  a  misdemeanor  is  entitled  to  a  jury  of  twelve  if  he  demands  the 
same. 

11  Nev.  12&-148.    STATE  EX  REL.  ROSENSTOCK  v.  SWIFT. 

Public  office  —  How  filled.  —  Cited  arguendo  in  State  v.  Arrington,  18 
Nev.  420,  421,  4  Pae.  741,  holding  that  under  the  provisions  of  the 
constitution  of  this  state,  all  necessary  state,  county  and  township 
officers  must  be  elected  by  the  people  of  the  locality  immediately  con- 
cerned; cited  in  Oren  v.  Bolger,  128  Mich.  359,  87  N.  W.  368,  as  to 
power  of  appointment  to  office  not  being  essentially  an  executive  func- 
tion and  in  absence  of  restriction  may  be  vested  in  other  departments 
than  the  executive. 

'^—Appointment  to  by  legislature.  —  Cited  in  cone.  opp.  of  Bige- 
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low,  J.,  in  State  ▼.  Torreyson,  21  Nev.  525^  34  Pac.  873,  as  to  validity 
of  legislative  appointment  of  Attorney-General  who  was  ex  officio  a 
regent,  tinder  Stat.  1887,  p.  87;  cited  in  State  v.  Hyde,  121  Ind.  44, 
22  N.  £.  652,  to  point  that  rule  in  Clarke  v.  Irwin,  5  Nev.  Ill,  is  ap- 
proved in  State  ex  rel.  Rosenstock  v.  Swift,  11  Nev.  128,  in  relation  to 
the  power  of  legislature  to  fill  vacancies;  State  v.  Mayhew,  21  Mont, 
too,  52  Pac.  984,  discussing  power  of  appointment  in  vacancies  occa- 
Hioned  by  creation  of  new  counties;  State  v.  Compson,  34  Or.  28,  54 
Pac.  350,  as  to  power  of  legislature  to  fill  vacancies  in  office. 

Appointment  to  by  governor.  —  Cited  in  Hovey  v.  State,  119 

Ind.  403,  21  N.  £.  24,  to  point  that  executive  has  no  power  to  appoint 
to  public  office  except  as  it  may  relate  to  those  who  assist  in  dis- 
charge of  duty  or  which  is  expressly  conferred  by  constitution  and 
atatute;  State  t.  Boucher,  3  N.  Dak.  395,  56  N.  W.  144,  21  L.R.A.  544, 
to  point  that  all  power  to  appoint  to  office  resides  with  the  governor  of 
state  as  an  implied  exclusive  function  in  cases  where  the  constitution 
is  silent;  Brumby  v.  Boyd,  28  Tex.  Civ.  169,  66  S.  W.  876,  to  point 
that  power  of  governor  to  appoint  officers  must  be  by  virtue  of  au- 
thority conferred  upon  him  by  sovereign  power. 

Cited  in  reference  note  in  13  Am.  St.  Rep.  140,  to  point  that  the 
Executive  has  no  power  of  appointment  to  public  office,  except  as  it 
may  relate  to  those  who  assist  in  the  discharge  of  his  personal  execu- 
tive duties,  beyond  such  as  is  expressly  conferred  by  the  constitution 
and  the  laws  enacted  in  obedience  thereto. 

Of  municipality,  appointment.  —  Cited  in  Brown  v.  City  of  Gal- 
veston, 97  Tex.  12,  75  S.  W.  494,  to  point  that  all  cases  except  the  prin- 
cipal case,  strongly  support  the  proposition  that  without  expressed 
constitutional  provisions,  neither  the  legislature  nor  governor  has  power 
to  appoint  permanent  officers  of  municipality;  Ex  parte  Lewis,  45  Tex. 
Or.  20,  73  S.  W.  813,  108  Am.  St.  Rep.  935,  as  against  the  current  of 
authority  regarding  the  power  of  the  legislature  or  governor  to  appoint 
permanent  officers  of  a  municipality  in  the  absence  of  expressed  con- 
stitutional provisions. 

ConBtitntional  law.  — Cited  in  Turner  v.  Fish,  19  Nev.  296,  9  Pac. 
385,  sustaining  sections  1  and  3  of  Stat.  1883,  p.  78;  State  v.  Wester- 
field,  23  Nev.  474,  49  Pac.  121,  to  point  that  if  a  law  be  passed  by  the 
legislature,  constitutional  in  part,  but  unconstitutional  as  to  some  of 
its  provisions,  that  which  is  constitutional  will  be  sustained,  unless  the 
whole  scope  and  object  of  the  law  is  defeated  by  rejecting  the  objec- 
tionable features;  affirmed  in  State  v.  Ruhe,  24  Nev.  263,  52  Pac.  277, 
holding  Stat.  1897,  p.  50,  constitutional;  Brown  v.  City  of  Galveston, 
97  Tex.  14,  75  S.  W.  495,  in  discussing  power  of  commissioners  of  Gal- 
veston to  enact  ordinance  in  question. 

Cited  in  reference  note  in  2  L.R.A.  142,  to  point  that  a  municipal 
eorporation  is  but  the  creature  of  the  Legislature,  and  derives  its  power. 
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rights  and  franchises  from  legislatiye  enactment  or  from  statutory 
tmplication. 

Statute — Repeal  by  implication.  —  Cited  in  Dunn  ▼.  City  of  Great 
Falls,  13  Mont.  €3.  31  Pac.  1019,  to  point  that  to  work  repeal  by 
implication  there  must  be  a  positive  repugnancy  between  the  new  law 
and  the  old. 

Amendment  to  charter  —  Takes  effect  when.  — Cited  in  reference 
note  in  63  Am.  Dec.  471,  to  point  that  when  the  legislature  passes  an 
amend ment  to  the  charter  of  a  municipal  corporation  which  is  not  with- 
in the  constitutional  limitations  upon  its  power,  it  takes  effect  with* 
out  any  acceptance  on  the  part  of  the  corporation. 

11  NeT.  148-149.    STATE  ▼.  JOHNSON. 

Jury  —  Impanelment,  cocstitutional  law.  —  Cited  in  State  ▼.  Johnson, 

12  Nev.  124,  to  point  that  impaneling  a  jury  under  the  jury  law  of 
1875,  which  was  unconHtitutional,  instead  of  the  law  of  18€1»  was  error 
prejudicial  to  defendant. 

11  Nev.  149-161.    GAUDETTE  ▼.  TRAVIS. 

Cited  in  Gaudette  v.  Glissan,  11  Nev.  184,  in  reciting  history  of  case. 

Evidence  —  Prejndicial  answer,  motion  to  strike.  —  Cited  in  Thunder 
V.  Brown,  12  Nev.  86,  to  point  that  motion  not  having  been  made  to 
strike  out  prejudicial  answer,  complaint  cannot  be  made  of  answer 
given. 

Instrnction  —  Specific,  duty  to  request  —  Cited  in  Solen  ▼.  Virginia 
etc.  R.  Co.  13  Nev.  153,  to  point  that  party  desiring  a  specific  instruc- 
tion regarding  a  point  should  prepare  such  an  instruction  and  ask  the 
court  to  give  it;  State  v.  Davis,  14  Nev.  414,  to  point  that  if  the  defend- 
ant had  desired  a  more  explicit  instruction  relative  to  reasonable  doulit, 
it  was  his  right  and  duty  to  have  prepared  such  an  instruction  and 
asked  the  court  to  give  it;  State  v.  Thompson,  101  Pac.  (Nev.)  563, 
on  po*nt  that  party  desiring  explicit  instructions  to  be  given  upon  any 
point  it  is  his  duty  to  prepare  same  and  ask  the  court  to  give  them. 

Indemnity  bond.  —  Cited  in  Gaudptte  v.  Roeder,  13  Nev.  344,  as  to 
former  appeal  of  same  case  in  action  on  bond  of  indemnity;  Gaudette 
▼.  Roeder,  13  Nev.  348,  giving  history  of  case  in  former  ntasre. 

Instruction  —  On  u^contradictf d  evidence.  —  Cited  in  Togneni  v.  Kyle, 
17  Nev.  217,  30  Pao.  831,  to  point  that  it  is  not  error  for  the  court  to 
ass^^me  as  a  fact  the  matter  upon  which  the  evidence  was  uncontra- 
dicted. 

Delivery  of  personal  property  —  What  constitutes.  —  Cited  in  Co- 
maita  v.  Kyle,  19  Nev.  41,  5  Pac.  668,  to  point  that  takinf^  possesion 
of  pergonal  property  in  a  proper  manner  constitutes  complete  delivery. 

11  Nev.  181-171.    WELLS,  FARGO  &  CO.  ▼.  DWTON. 
Injunction  —  Ordinance  working  irreparable  injury.  —  Cited  in  Spring 
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YMej  Water-Works  t.  Bartlett,  16  Fed.  626,  8  Sawy.  565,  disouasing 
right  to  injunction  under  ordinance  working  irreparabie  injury. 

—To  prevent  cloud  on  title.  — Cited  in  Yocum  ▼.  First  Nat.  Bank, 
144  Ind.  276,  43  N.  B.  232,  as  to  right  to  injunction  to  prevent  cloud 
being  cast  upon  title  to  real  property. 

Cited  in  reference  note  in  22  Lf.RJL  705,  to  point  that  reversal  by 
faijunction  will  be  granted  to  prevent  creation  of  cloud  upon  title  by 
taxes  creating  incumbrance. 

—To  prevent  collection  of  tizes  and  assessments.  — Cited  in  ref- 
erence notes  in  69  Am.  Dec  199,  to  point  that  the  collection  of  taxes 
and  assessments  will  not  be  enjoined,  unless  some  special  reauon  is 
shown  for  equitable  interference;  7  LJR.A.  182,  injunction  will  lie  to 
restrain  the  imposition  or  enforcement  of  illegal  taxes  and  other  public 
burdens,  at  the  suit  of  taxpayers;  22  L.RJL  702,  taxation  of  creditors 
secured  by  mortgage  of  taxable  property,  is  not  contrary  to  constitu- 
tion; 22  Ti.R.A.  703,  equity  will  enjoin  the  ooUection  of  taxes  for  bank 
shares  upon  stockholders,  the  law  imposing  such  tax  being  illegal. 

11  Nev.  171-184.    EUREKA  MimNO  SHELTERING  CO.  t.  WAT. 

Possession  —  ActuaL -— Approved  In  Lechler  v.  Chapin,  12  Nev.  78, 
as  to  what  constitutes  actual  possession;  cited  in  Silver  Peak  Mines  v. 
Valcalda,  79  Fed.  889,  sustaining  Instruction  as  to  fact  necessary  to  be 
established  to  entitle  party  to  recover  solely  on  actual  possession. 

—  Fence  necessary  to,  when.  —  Cited  in  Courtney  v.  Turner,  12  Nev. 
364,  to  point  that  where  there  is  no  necessity  for  fencing,  cultivation 
shows  suflicient  possession;  affirmed  In  Rivers  v.  Burbank,  13  Nev.  409, 
on  point  that  rule  that  possession  of  agricultural  land  may  l)e  liiid 
without  fence  or  enclosure  where  party  lives  upon  and  cultivates  a 
portion  and  holds  deed  to  whole  tract,  does  not  apply  to  property  under 
one  law  or  known  to  be  part  of  the  public  domain  and  that  his  deed 
was  imperative  to  convey  title. 

In  action  for  trespass.  —  Cited  In  Rivers  v.  Burbnnk,  13  Nev. 

413,  414,  OS  to  evidence  justifyine  verdict  where  land  is  held  by  ti*^ber 
claim.  In  action  of  trespass  for  cutting  and  carrying  away;  Rivers  v. 
Burbank,  13  Nev.  414,  LilliansUyoidt  v.  Goss,  2  Utah,  298,  as  to  ricflit 
of  party  entering  upon  public  domain  to  recover  against  trespans'r 
having  no  title. 

Constructive.  —  Oted  in  Comaita  v.  Kyle,  19  Nev.  42,  6  Pac.  669, 

holdin?  that  In  absence  of  proof  that  ranch  was  enclosed  or  had  any 
established  boundaries  constructive  possession  was  not  shown. 

11  Nev.  184-186.    GAUDETTE  v.  6LISSAN. 

Apoeal  — How  taken.  — Cited  in  State  v.  Preston,  30  Nev.  306.  95 
PSc.  920.  holding  that  the  method  of  taking  appeal  is  purely  a  statu- 
torial  regulation. 
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11  Nev.  187-194.    PHILLIPS  r,  WELCH. 

Contempt   proceedings  —  Jurisdiction.  —  Cited   in   Phillips   ▼.  Welch, 

12  Nev.  164,  as  to  jurisdiction  of  court  in  contempt  proceeding;  Phillips 
V.  Welch,  12  Nev.  174,  as  to  duty  of  court  on  its  own  motion  to  raise 
question  of  jurisdiction  where  both  parties  ask  examination  on  merits; 
Lowery  v.  State  Life  Ins.  Co.  153  Ind.  103,  54  N.  E.  443,  to  point  that 
jurisdiction  which  cannot  be  acquired  without  consent  of  parties  can- 
not be  restored  with  it. 

Appeal  — Cited  in  Phillips  ▼.  Welch,  12  Nev.  165,  as  to  state- 
ment in  affidavit  on  appeal  from  contempt;  Hagerman  ▼.  Tong  Lee,  12 
Nev.  334,  to  point  that  judgment  of  contempt  for  failure  to  pay 
over  money  is  appealable  order;  Florida  etc  R.  Co.  v.  Williams,  46 
Fla.  299,  33  So.  992,  discussing  point  whether  appeal  lies  from  con- 
tempt order  or  order  refusing  to  vacate;  State  v.  Knight,  3  S.  Dak. 
516,  64  N.  W.  414,  44  Am.  St.  Rep.  814,  to  point  that  contempt  orders, 
while  not  reversible  for  mere  error,  may  be  set  aside  for  want  of 
jurisdiction;  In  Re  Whitmore,  9  Utah,  457,  35  Pac.  530,  to  point  that 
appeal  does  not  lie  to  supreme  court  from  judgment  and  conviction  of 
contempt  of  court. 

Cited  in  reference  note  in  22  Am.  St.  Rep.  417,  to  point  that  au 
adjudication  of  contempt  by  a  court  of  competent  jurisdiction  is  final, 
and  cannot  be  reviewed  by  appeal  or  writ  of  error,  in  the  absence  of 
a  statute  giving  such  method  of  relief;  13  L.R.A.(N.S.)  592,  appeal 
from  order  or  judgment  of  contempt  will  be  refused  because  in  its  na- 
ture criminal  to  punish  disobedience  of  civil  authority. 

Judgment  in.*- Cited  in  Phillips  ▼.  Welch,  12  Nev.  167,  to  point 

that  judgment  in  contempt  in  principal  case  was  in  many  respects  a 
peculiar  one;  Phillips  v.  Welch,  12  Nev.  178,  to  point  that  judgment 
eonvicting  of  contempt,  if  within  jurisdiction  of  court,  is  final  and 
conclusive  as  in  any  other  criminal  case  for  misdemeanor;  Ex  parte 
Sweeney,  18  Nev.  74,  1  Pac.  379,  to  point  that  petitioner  was  adjudged 
guilty  of  contempt  in  the  principal  case;  State  v.  Shepherd,  177  Mo. 
228,  76  S.  W.  86,  discussing  when  punishment  for  contempt  is  puni- 
tive; State  V.  Nathans,  49  S.  C.  207,  27  S.  E.  55,  to  point  that  where 
punishment  for  contempt  is  punitive  state  alone  is  interested  in  en- 
forcement of  penalty;  Snow  v.  Snow,  13  Utah,  20,  43  Pac.  622,  to  point 
that  where  contempt  consists  in  refusal  to  do  something  ordered  for 
benefit  or  advantage  of  opposite  party,  the  process  is  civil  and  con- 
temner stands  committed  until  compliance  with  order;  and  in  13  Utah, 
43,  42  Pac.  622,  to  point  that  a  clear  distinction  is  to  be  drawn  between 
classes  of  cases  where  it  is  sought  to  vindicate  the  parties  and  where 
certain  acts  are  such  as  to  act  injurious  to  other  parties;  In  Re  Whit- 
more, 9  Utah,  447,  35  Pac.  526,  to  point  that  judgment  that  contemner 
being  imprisoned  one  day  for  each  dollar  of  fine  and  costs,  is  within 
power  of  coutis  to  impose  and  is  not  excessive  or  uncertain  as  to  period 
to  imprisonment. 
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AffidATit.  —  Cited  in  Phillips  ▼.  Welch,  12  Mo.  176,  aa  to  affidavit 

setting  forth  disobedience  of  final  order;  Phillips  v.  Welch,  12  Nev.  171, 
as  to  denial  of  affidavit  charging  disobedience  of  process  in  principal 
case. 

Disobeying  court  order,  etc  —  Cited  in  dis.  op.  of  Beatty,  J.,  iu 

Phillips  V.  Welch,  12  Kev.  180,  to  point  that  petitioner  was  charged  with 
contempt  in  violating  decree  in  principal  case;  cited  in  Phillips  v.  Welch, 
12  Nev.  185,  to  necessity  of  ascertaining  proper  construction  of  decree 
of  injunction  in  principal  case;  Clark  v.  Parker,  70  111.  App.  234,  to 
point  that  order  requiring  the  payment  of  certain  claim,  ascertained 
to  be  duty,  out  of  funds  in  hands  of  assignee,  is  not  punitive  but  coer- 
cive;  State  v.  Sieber,  49  Oreg.  9,  88  Pac.  316,  to  point  that  failure 
to  comply  with  order  of  court  requiring  performance  of  certain  act 
for  benefit  of  some  party  is  quasi  criminal  offense  the  punishment  for 
which  is  executive  only. 

A  criminal  off ense.  ^  Cited  in  Phillips  v.  Welch,  12  Nev.  187, 

to  point  that  conviction  of  contempt  was  res  adjudicata  of  criminal 
offense;  Ex  parte  Sweeney,  18  Nev.  76,  1  Pac.  380,  to  point  that  the 
contempt  of  which  petitioner  was  found  guilty  was  in  the  nature  of  a 
criminal  offense;  Lester  v.  People,  150  111.  423,  37  N.  E.  1004,  41  Am. 
St.  Rep.  384,  to  point  that  a  proceeding  as  for  contempt  are  distin- 
guishable from  merely  criminal  contempts;  State  v.  Clancy,  30  Mont. 
198,  76  Pac.  11,  to  point  as  to  when  contempt  of  court  is  to  be  regarded 
as  criminal  offense  and  prosecution  by  complaint,  enforcement  or  indict- 
ment only;  Ex  parte  Hardy,  68  Ala.  328,  to  point  that  where  contempt 
consists  in  doing  forbidden  act  injurious  to  party,  the  process  is  crim- 
inal, and  fine  or  imprisonment  or  both  is  purely  punitive. 

-^What  constitutes.  — Cited  in  Ex  parte  Hedden,  29  Nev.  374,  90 
Pae.  744,  13  Ann.  Cas.  1173,  discussing  what  constitutes  contempt; 
Holbrook  v.  Ford,  153  111.  647,  39  N.  E.  1096,  46  Am.  St.  Rep.  925,  27 
L.ILA.  329,  as  to  what  constitutes  contempt  of  court. 

Distinction  between  civil  and  criminal.  —  Cited  in  In  Re  Wilson, 

75  Cal.  583,  17  Pac.  700;  Wyatt  v.  People,  17  Colo.  258,  28  Pac.  963; 
In  Re  Graves,  29  Fed.  63;  In  Re  Nevitt,  117  Fed.  459,  54  C.  C.  A.  622; 
fleinze  v.  Butte  etc.  Min.  Co.  129  Fed.  283,  63  C.  C.  A.  388;  Wasser- 
man  v.  United  States,  161  Fed.  723;  State  v.  Bland,  189  Mo.  214,  88 
S.  W.  33,  in  discussing  distinction  between  civil  and  criminal  contempts; 
Bessette  v.  Conkey  Co.  194  U.  S.  328,  48  L.  ed.  1002,  24  Sup.  Ct.  667, 
discussing  and  distinguishing  civil  and  criminal  contempts. 

Habeas  corpoa  on.  — Cited  in  Ex  parte  Tinsley,  37  Tex.  Crim. 

535,  40  S.  W.  311,  to  point  that  in  appointment  of  a  receiver  an  order 
for  delivery  of  property  to  defendant,  commitment  for  failure  to  com- 
ply with  such  order  will  not  be  disturbed  on  habeas  corpus  in  cctm- 
pliance  with  such  part  of  order  as  is  valid. 

Appeal  —  Statement   filed   but   not   settled.  —  Cited   in   Phillips   v. 
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Welch,  12  Not.  182,  to  point  that  statement  filed,  but  not  aettled,  appeal 
will  be  dismissed. 

Certiorari  —  Not  lie  when.  — C^ted  in  Chapman  ▼.  Justice  Court,  29 
Ney.  161,  86  Pac.  564,  to  point  that  remedy  by  certiorari  cannot  be  re- 
sorted to  where  there  is  right  of  appeal. 

11  Not.  194-200.    EVANS  ▼.  LEE. 

Cited  in  Evans  t.  Lee,  12  Nev.  399,  same  case  on  second  appeal  dis- 
posing of  new  questions  raised. 

Seal — Prima  fade  evidence  of  what  — Cited  in  Underbill  ▼.  Santa 
Barbara  Land  etc.  Co.  93  CaL  314,  28  Pac  1052,  to  point  that  seal  is 
prima  facie  evidence  that  it  was  affixed  by  proper  authority. 

Cited  in  reference  notes  in  23  Am.  Dec.  745,  to  point  that  where  cor- 
porate seal  appears  affixed  to  a  conveyance  or  mortgage,  particularly 
by  the  officer  who  is  the  legal  custodian  of  it,  and  the  signatures  of  the 
proper  officers  are  proved,  the  presumption  is  that  such  instrument  was 
executed  pursuant  to  regular  and  lawful  authority  from  the  corpora- 
tion, and  the  burden  of  proof  is  on  those  who  dispute  the  existence  of 
such  authority  to  show  the  contrary;  50  Am.  St.  Rep.  156,  writing 
being  produced  upon  which  the  seal  of  the  corporation  appears  to  be 
impressed,  such  seal  entitles  it  to  be  received  prima  facie  as  the  act 
of  the  corporation,  and  no  evidence  need  be  offered,  in  the  first  in- 
stance, to  show  by  whom  it  was  affixed,  or  that  resolutions  were  adopted 
or  measures  taken  which  were  necessary,  either  to  confer  authority  on 
the  officer  or  agent  who  affixed  it  to  act  for  the  corporation,  or  tliat 
the  corporation  itself  had  taken  such  special  steps  as  to  entitle  it  to 
execute  the  instrument  in  question;  64  Am.  St.  Rep.  264,  when  a  writ- 
ing appears  to  be  executed  by  officers  of  a  corporation  and  has  impressed 
upon  it  the  corporate  seal,  and  probably  when  it  does  not  appear  what 
officers  or  persons  assumed  to  act  for  the  corporation,  they  will  be 
presumed  to  have  acted  within  the  limits  of  authority  conferred  upon 
them,  and  hence  that  no  other  evidence  need  be  offered  in  the  first 
instance  for  the  purpose  of  proving  that  the  writing  in  question  is  the 
act  of  the  corporation ;  92  Am.  St.  Rep.  574,  in  the  absence  of  statutory 
regulation  on  the  subject,  a  power  of  sale  contained  in  a  mortgage  or 
trust  deed  is  valid,  and  the  mortgagee  or  trustee  may  make  a  valid 
sale,  and  convey  a  good  title  to  the  purchaser  under  it,  without  the  in- 
tervention of  a  court. 

Custodian  and  presumption.— Cited  in  Ellison  ▼.  Branstrator, 

153  Ind.  149,  54  N.  E.  434,  to  point  that  secretary  of  corporation  is 
proper  custodian  of  seal  and  when  he  affixes  it  to  deed  or  other  paper 
the  presumption  is  that  he  did  so  with  authority  of  corporation;  Famous 
Shoe  etc.  Co.  v.  Eagle  Iron  Works,  51  Mo.  App.  72,  to  point  that  secre- 
tary is  proper  custodian  of  seal  of  corporation. 

^Consul"  defined.  — Cited  in  Morris  v.  Linton,  61  Neb.  539,  85  N.  W. 
566,  to  point  that  the  word  "consul"  as  used  in  Comp.  Stat.  1899»  a 
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73,  I  6,  is  intended  to  mean  anj  person  invested  hj  national  goYem- 
ment  in  ooneul  general,  Tioe-oonsul  general,  ooneul  or  Tiee-eonsuL 

n  Her.  200-213.    WEILL  t.  LUCERNE  MIN.  CO. 

Mining  claim — Conveyance  hy  name. —  Cited  in  Shoshone  Min.  Co.  ▼. 
Rutter,  87  Fed.  806,  81  C.  C.  A.  223,  to  point  that  mining  claim  may  be 
identified  by  use  of  one  or  more  names  and  conveyance  in  either  name 
is  sufficient;  Collins  v.  McKay,  36  Mont.  132,  82  Pac  298,  122  Am. 
St.  Rep.  340,  holding  that  if  land  intended  to  be  conveyed  by  a  grant 
deed  to  a  portion  of  a  mining  claim  can  be  identified,  it  is  immaterial 
by  what  name  the  grantor  describes  the  property  in  the  deed. 

—  Abandonment,  second  notice  of  location  not  on.— > Cited  in  Thomp- 
son V.  Spray,  72  Cal.  630,  14  Pao.  183,  to  point  that  second  notice  of 
location  of  mining  claim  is  not  abandonment  of  first. 

Cited  in  reference  notes  in  35  Am.  Dec.  373,  to  point  that  where 
the  description  in  a  deed  is  clear,  and  the  location  of  the  premises  in- 
tended to  be  conveyed  can  be  thereby  ascertained,  such  description  can- 
not be  controlled  by  any  dilTerent  exposition  derived  from  the  acts  of 
the  parties  to  the  deed,  in  locating  the  premises;  40  Am.  Dec  464, 
the  important  fact  to  be  determined  in  each  case  of  abandonment  Is, 
what  was  the  intention  of  the  party  whose  rights  are  alleged  to  be 
abandoned,  and  is  a  question  for  the  jury;  40  Am.  Dec  466,  relocation, 
made  by  the  original  locator  and  others  is  not  necessarily  an  abandon- 
ment of  original  location;  87  Am.  St.  Rep.  404,  question  of  intention 
and  of  abandonment  is  one  of  fact  to  be  determined  from  all  the  facts 
and  circumstances  of  the  case;  87  Am.  St.  Rep.  405,  Nvhere  one  or  more 
parties  first  locating  mining  ground  afterward  make  a  location  on  the 
same  lode,  with  the  names  of  others  added  to  the  notice,  it  appearing 
that  at  the  time  of  the  second  location  the  ground  was  undeveloped, 
and  that  it  was  not  known  that  the  notices  were  upon  the  same  lode, 
and  that  the  second  notice  was  posted  to  protect  the  original  location; 
5  L.R.A.  259,  intention  is  an  essential  element  in  abandonment. 

—*  Location  notice,  intention.  —  Cited  in  reference  note  in  7  L.R.A. 
CNJ3.)  837,  to  point  that  notice  of  location  of  a  mining  claim,  reciting 
a  claim  of  1,200  feet  on  the  face  of  this  hill,  running  1,200  feet  from 
a  stake,  with  all  its  dips,  angles,  and  spurs,  and  from  thence  to  the 
center  of  the  hill,  manifests  an  intention  of  the  locators  to  claim  a  lode 
therein  with  all  its  dips,  angles,  and  spurs,  and  is  not  subject  to  the 
objection  that  it  is  a  notice  of  a  hill  location  under  which  no  title  to 
a  lode  can  be  taken. 

Provinee  of  Jury.  — Cited  in  Lockhart  v.  Wills,  9  N.  M.  268,  50  Pac 
320,  to  point  that  where  testimony  tends  to  establishment  of  facts,  or 
where  inference  of  appointment  or  error  of  appointment  may  be  drawn, 
jury  in  that  case  must  determine  facts;  Marshall  v.  Harney  Peak  etc. 
Mfg.  Co.  1  8.  Dak.  866,  47  N.  W.  295,  to  point  that  it  U  particularly 
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within  province  of  jury  to  determine  from  all  facts  and  drcomBtances. 
and  not  for  the  court  to  decide,  whether  there  has  been  an  appointment. 

11  NeT.  213-222.    MAXWELL  y.  RIVES. 

Contempt  of  court  —  Statute  strictly  construed. — Cited  in  Phillipti 
V.  Welch,  12  Nev.  187,  Ex  parte  Hadden,  29  Nev.  373,  90  Pac.  744^ 
13  Ann.  Gas.  1173;  Levan  v.  District  Court,  4  Idaho,  672,  43  Pac.  575» 
to  point  that  the  statute  concerning  contempt  is  a  penal  statute  and 
must  be  strictly  construed  in  favor  of  accused;  Ex  parte  Hedden,  29 
Nev.  373,  90  Pac.  744,  13  Ann.  Cas.  1173,  proceedings  to  punish  same 
must  be  strictly  construed;  Schwarz  v.  Superior  Court,  111  Cal.  112, 
43  Pac.  682,  to  point  that  where  oflfense  is  criminal  in  its  nature  botli 
the  charge  and  findings  and  judgment  of  court  thereon  are  to  be  strictly 
construed  in  favor  of  accused;  cited  in  Langenberg  v.  Decker,  131  Ind. 
481,  31  N.  E.  194,  16  LJIA.  113,  to  point  that  proceeding  in  contempt 
is  in  nature  of  criminal  proceeding  and  statutes  are  to  be  strictly  con- 
strued. 

Appeal,  question  considered.  —  Cited  in  reference  note  in  40  Am. 

St.  Rep.  36,  to  point  that  on  appeal  from  conviction  from  contempt 
the  only  question  is,  did  the  court  have  jurisdiction  to  render  the 
judgment  assailed. 

Certiorari  —  Extent  of  review.  —  Cited  in  In  Re  Wixom,  12  Nev.  222, 
to  point  that  the  review  upon  certiorari  extends  only  to  the  question 
whether  the  inferior  tribunal  has  kept  within  its  jurisdiction,  and  that 
mere  errors  not  involving  any  excess  of  authority  will  not  be  inquired 
into;  followed  in  Kapp  v.  District  Court,  103  Pac.  (Nev.)  236;  State  v. 
Second  Judicial  Dist.  Court,  105  Pac.  (Nev.)  1024,  on  point  that  upon 
writ  of  certiorari  inquiry  will  not  be  extended  further  than  to  deter- 
mine whether  inferior  tribunal  had  jurisdiction  to  make  order  eom> 
plained  of. 

Cited  in  reference  note  in  22  Am.  St.  Rep.  421,  to  point  that  inquiry 
on  certiorari  must  be  confined  to  the  simple  question  whether  or  not 
the  lower  court  exceeded  its  jurisdiction  in  making  the  order  com- 
plained of. 

11  Nev.  223-237.    STATE  v.  GRACET. 

Mandamus  —  Relator  must  show  what.  —  Followed  in  State  ex  rol. 
Piper  V.  Rising,  16  Nev.  166;  State  v.  Noyes,  25  Nev.  49,  56  Pac.  950; 
Hardin  v.  Guthrie,  26  Nev.  252,  66  Pac.  745,  on  point  that  in  mandamus, 
relator  must  show  respondent  actually  in  fault  in  performance  of  legal 
duty  at  his  hands;  the  writ  is  never  granted  in  anticipation  of  sup- 
posed duty;  cited  in  State  v.  Board  of  County  Comrs.  17  Fla.  714,  U> 
point  that  in  mandamus  relator  is  not  required  to  show  that  he  has  any 
legal  interest  in  results  of  suit. 

Cited  in  reference  note  in  89  Am.  Dec.  741,  to  point  that  where  relief 
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•ought  by  mandamuB  is  merely  private,  the  relator  mutt  show  some 
special  interest  in  the  matter;  but  where  the  question  is  one  of  public 
right,  and  the  object  is  the  enforcement  of  public  duty,  he  need  not 
show  that  he  has  any  special  interest  in  the  result. 

Maintained  by  whom.  — Cited  in  State  v.  Curler,  26  Nev.  353, 

67  Pac  1076;  State  v.  Mack,  26  Nev.  441,  69  Pac.  863,  to  point  that 
while  proceedings  in  mandamus  are  of  civil  nature  and  may  be  main- 
tained  on  relation  of  person  beneficially  interested;  State  v.  Ware,  13 
Ore.  383,  10  Pac  887,  discussing  the  degree  of  interest  relator  is  re- 
quired to  have  to  make  him  proper  party  in  mandamus  proceedings; 
Kimberly  ▼.  Morris,  87  Tex.  639,  31  S.  W.  809,  to  point  that  private 
person  may  move  in  mandamus  to  enforce  public  duty  not  due  to  gov- 
ernment, without  the  intervention  of  government  law  officer;  State  v. 
Yakey,  43  Wash.  18,  85  Pac.  992,  in  discussing  question  of  interest  of 
relator  in  issues  of  suit  in  mandamus;  State  v.  Mason,  45  Wash.  237, 
88  Pac.  127,  9  L.R.A.(N.S.)  1223,  to  point  that  person  beneficially  in- 
terested may  institute  mandamus  proceedings. 

Lies  for  what  purpose.  —  Cited  in  Bright  v.  Farmers'  etc.  Reser- 
voir Co.  3  Colo.  App.  175,  32  Pac.  435,  to  point  that  mandamus  lies  to 
inferior  tribunal  etc.,  to  compel  performance  of  acts  which  law  espe- 
cially enjoins  as  duty  resulting  from  office,  etc.;  State  v.  Cummings, 
17  Neb.  313,  22  N.  W.  546,  discussing  when  mandamus  is  proper  remedy ; 
Northwestern  Warehouse  Co.  v.  Oregon 'etc.  Nav.  Co.  32  Wash.  228, 
78  Pac  392,  to  point  that  writ  of  mandamus  will  not  issue  in  antici- 
pation of  supposed  omission  of  duty,  but  only  upon  actual  default  in 
performance  of  dear  legal  duty  thereof. 

Cited  in  reference  note  in  58  LJI.A.  853,  to  point  that  under  Nev. 
CSv.  Prac.  Act,  §  448,  providing  that  the  writ  of  mandamus  shall  be 
issued  in  all  cases  where  there  is  not  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law,  the  supreme  court  may  issue  a 
writ  of  mandamus  on  an  original  application  to  compel  a  county  auditor 
to  correct  an  assessment  roll. 

-^—Pleadings  in.  —  Cited  in  Lyman  ▼.  Martin,  2  Utah,  143,  to  point 
that  in  mandamus  proceeding  the  alternative  writ  and  the  return  there- 
of constitute  pleading. 

Natnre  of  remedy.  —  Cited  in  reference  note  in  11  L.R.A.  763, 

to  point  that  mandamus  is  a  civil  remedy  for  the  protection  of  purely 
civil  rights. 

Connties  —  Quasi  corporations.  —  Cited  in  reference  note  in  1  L.R.A. 
757,  to  point  that  counties  are  quasi  corporations,  mere  government 
agencies  charged  with  certain  objects  of  necessary  local  administration. 

Connty  conuniisioner  —  Exempting  from  taxation.  —  Cited  in  refer- 
ence note  in  15  LJIJI.  860,  to  point  that  county  commissioners  have 
BO  power  to  exempt  any  taxable  piv>perty  from  taxation. 
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11  Her.  287-249.    HUMBOLDT  MILL  ft  MIN.  CO.  t.  TESST. 

Ret  judicata.— Cited  in  Terry  t.  Berry,  13  Nev.  621,  625,  to  poioft 
that  judgment  in  principal  case  waa  res  adjudicata. 

Judgment  by  confession  «- Entered  in  racation,  sufflciency.  —  Citad  in 
Shadraeks'  Adm'r  v.  Woolfolk,  32  Gratt.  (Va.)  713. 

Cited  in  reference  note  in  99  Am.  Dec  278,  to  point  that  judgment 
by  confession  where  clerk  kept  statement  and  affidavit  in  judgment 
book  and  added  words:  "Judgment  entered  April  14,  1874.  Attested: 
J.  U.  Job,  clerk/'  and  had  entered  the  same  words  in  book  of  state- 
ments, a  sufficient  entry. 

11  Her.  249-255.    JONES  ▼.  6AMMANS. 

Evidence — Admission. — Gted  in  State  t.  Larkin,  11  Nev.  830,  to 
point  that  certain  testimony  was  properly  submitted  to  the  jury  for 
what  it  was  worth;  distinguished  in  Schwartz  v.  Stock,  26  Nev.  147, 
€5  Pac  354,  as  not  in  point. 

Cited  in  reference  notes  in  52  LJtA.  591,  to  point  that  permitting  a 
party  to  testify  to  the  regularity  and  correctness  of  the  entries  against 
a  decedent  in  his  books  does  not  make  him  a  witness  with  respect  to 
a  transaction  between  himself  and  the  decedent,  within  the  meaning 
of  the  statute  prohibiting  a  party  from  testifying  to  a  personal  trans* 
action  between  himself  and  the  person  since  deceased;  52  LJELA.  €09, 
where  all  the  objections  to  the  competency  of  a  book  of  accounts 
except  one,  which  is  untenable,  are  waived,  and  there  is  a  virtual  admis- 
sion that  any  appearance  in  the  book  itself  affecting  its  competency 
is  susceptible  of  explanation,  it  is  error  for  the  court  to  treat  it  as 
not  evidence;  52  L.R.A.  700,  books  of  original  entry  on  proper  founda- 
tion being  made  by  the  oath  of  the  party  who  kept  them  are  compe- 
tent evidence  to  prove  charges  therein  for  board,  washing,  nuraini^ 
and  stock  ranching,  and  their  value. 

11  Nev.  255-259,  21  Am.  Rep.  754.    STATE  t.  PICKETT. 

Rape  —  Conviction  of  assault.  —  C^ted  arguendo  in  Ex  parte  Cnmow, 
21  Nev.  39,  24  Pac.  433,  to  point  that  defendant  indicted  for  rape  may 
be  found  guilty  of  an  assault  with  intent  to  commit  rape,  or  a  simple 
assault,  upon  the  reason  that  these  minor  offenses  were  necessarily 
included  in  the  crime  of  rape;  People  v.  Verdegreen,  106  Cat  213,  39 
Pac.  608,  46  Am.  St.  Rep.  235,  to  point  that  while  one  may  be  con- 
victed of  rape,  or  of  an  attempt  to  commit  it,  upon  a  female  under  the 
statutory  age,  notwithstanding  her  actual  consent,  that  he  cannot,  under 
like  circumstances,  be  guilty  of  an  assault  to  commit  rape,  because  the 
latter  offense  implies  resistance  on  the  part  of  the  one  assaulted. 

—  Force  necessary  element.— -Cited  in  State  v.  Lung,  21  Nev.  212; 
28  Pac.  236,  37  Am.  St.  Rep.  505,  to  point  that  force  is  a  necessary 
ingredient  in  the  commission  of  the  offense  of  rape,  except  where  oom- 
mitted  upon  a  child  under  the  age  of  oonsent. 
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— —  Coaaent  of  child.  — Cited  in  Territory  v.  Reyes,  6  Dak.  251,  38 
K.  W.  442,  holding  that  in  prosecution  on  indictment  for  assault  with 
intent  to  rape  the  trial  oourt  did  not  err  in  excluding  eyidence  as  to 
whether  the  child  consented,  nor  in  charge  to  jury  upon  question  of 
consent;  Stephens  v.  State,  107  Ind.  190,  8  N.  £.  96,  holding  that  under 
indictment  for  assault  with  intent  to  commit  rape  upon  female  child 
under  twelye,  prosecution  must  prove  both  the  intent  and  the  assault; 
and  that  where  after  certain  familiarities  the  attempt  is  abandoned 
on  her  refusal  to  consummate  the  act,  there  can  be  no  conviction,  in 
absence  of  statute;  State  v.  Cbrnagy,  106  Iowa,  486,  76  N.  W.  806,  to 
point  that  if  defendant  attempted  to  have  sexual  intercourse  with  fe- 
male  under  age  of  consent,  and  failed,  he  is  guilty  of  an  assault  to 
rape,  even  though  she  made  no  objection  or  resistance;  Hardin  v.  State, 
89  Tex.  Grim.  437,  46  8.  W.  809,  to  point  that  where  age  of  consent 
ie  fixed  at  ten  years  and  puberty  being  twelve  in  female,  connection 
with  female  between  tan  and  twelve  by  consent  is  neither  rape  nor 
carnal  abuse  of  female;  State  v.  Hunter,  18  Wash.  675,  52  Pac  249, 
to  point  that  in  a  prosecution  for  assault  with  intent  to  commit  rape 
on  a  child  under  the  age  of  consent,  question  of  consent  is  immaterial. 

Cited  in  reference  note  in  66  Am.  St.  Rep.  808,  to  point  that  taking 
indecent  liberties  with  a  female  child  under  the  age  of  consent  is  an 
assault,  notwithstanding  the  fact  that  she  consented. 

Consent,  as  affecting  assault.  —  Cited  in  State  v.  Wheat,  63  Vt. 

675,  22  Atl.  720,  to  point  that  statute  which  would  have  deprived  de- 
fendant of  the  defense  of  consent  if  his  purpose  had  been  accomplished, 
does  not  deprive  him  of  that  defense  as  regards  the  attempt,  and  that 
in  absence  of  any  statutory  provision  an  attempt  which  is  consented 
to  cannot  be  assault. 

11  Hev.  260-268.    ESTATE  OF  WALLET. 

Homeitead  Law.  —  Cited  in  Smith  v.  Shrieves,  18  Nev.  324,  eonstru* 
ing  the  homestead  law;  Smith  v.  Shrieves,  13  Nev.  325,  to  point  that 
the  homestead  law  of  1865  did  not  repeal  the  sections  of  the  probate 
law  providing  for  setting  apart  the  homestead;  Roberts  v.  Greer,  22 
Nev.  331,  40  Pac  8,  58  Am.  St.  Rep.  755,  to  point  that  a  homestead 
duly  filed  upon  while  husband  and  wife  were  residing  thereon,  remains 
as  homestead  in  his  hands  after  her  death,  declaring  obiter  what  was 
said  in  principal  case  on  point,  disapproved  in  Keyes  v.  Cyrus,  100  Cal. 
326,  34  Pac.  723,  88  Am.  St.  Rep.  300,  holding  probate  homestead  of 
wife  exempt  from  execution  under  judgment  for  debt  existing  against 
her  in  her  husband's  lifetime  although  statute  does  not  expressly  so 
declare,  declaring  obiter  what  was  said  in  the  principal  case  on  this 
point;  cited  in  In  Re  Swearinger,  Fed.  Cas.  No.  13,683,  5  Sawy.^52, 
discussing  policy  of  legislature  in  enacting  Nevada  homestead  law;  TTe- 
vada  Bank  v.  Treadway,  17  Fed.  893,  8  Sawy.  456,  to  point  that  both 
the  homestead  and  probate  acts  were  intended  to  exempt  the  home 
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from  eertain  liaMIity  and  diseuBsing  differenee  between  the  two  acts; 
Weaver  t.  First  Nat.  Bank,  76  Kan.  542,  94  Pac  273,  123  Am.  St.  Rep.* 
166,  16  T.i.R.A.(N.S.)  110,  as  disapproved  in  Keyes  v.  Cniyes,  100  CaL 
322,  38  Am.  St.  Rep.  269,  34  Pac  722,  following  the  California  rule, 
as  to  legislative  purpose  to  create  such  exemption  inferred. 

Cited  in  reference  notes  in  15  Am.  Dec  468,  as  to  oonstmetion  of 
''may"  in  statute  providing  that  statute  '*may"  set  apart  certain  prop- 
erty  of  the  deceased  famiiy;  56  L.RA.  59,  under  Nevada  Stat,  g  1262^ 
the  homestead  in  favor  of  the  widow  or  minor  child  or  children  of  a 
deceased  person  is  exempted  merely  from  the  payment  of  the  general 
debts  contracted  by  the  deceased  in  his  lifetime,  and  from  debts  ac- 
cruing in  the  course  of  administration,  but  it  remains  subject,  in  the 
hands  of  the  widow,  to  the  payment  of  her  debts,  whether  contracted 
before  or  after  it  was  so  set  apart.  To  make  it  a  homestead  so  as  to 
be  exempt  from  the  pajrment  of  her  debts  as  well  as  those  of  her  hus- 
band, she  would  have  to  claim  it  under  the  homestead  law,  and  show 
that  she  was  the  head  of  the  family. 

——Selection,  presumption  of.  —  Cited  in  Lachman  t.  Walker,  15 
Nev.  425,  to  point  that  the  occupancy  of  the  premises  by  the  husband 
with  his  family,  was  presumptive  evidence  of  selection  and  appro- 
priation as  a  homestead. 

Declaration  of   after  conveyance.  —  Cited   in   Commercial  etc. 

Bank  v.  Corbett,  Fed.  Cas.  No.  3,058,  5  Sawy.  543,  to  point  that  con- 
veyance cannot  be  defeated  by  declaration  of  homestead  after  making 
and  recording  of  deed. 

—  Head  of  family  within.  —  Cited  in  Coughanour  v.  Estate  of 
Hoffman,  2  Idaho,  271,  (2  Idaho  293),  13  Pr?.  232,  to  point  that  widow 
with  chi.dren  depending  upon  her  is  head  of  household  within  home- 
stead  law. 

Cited  in  reference  notes  in  45  Am.  Dee.  254,  to  point  that  in  Nevada, 
a  widow  with  no  children  dependent  upon  her  for  support  is  embraced 
within  the  **family  of  the  deceased,"  and  succeeds  to  the  right  of  the 
homestead;  61  Am.  Dec.  589,  person  cannot  claim  the  benefit  of  exemp- 
tions  afforded  by  law  to  men  of  family,  without  evidence  that  he  has 
a  family;  bl  Am.  Dec.  590,  and  4  L.R.A.(N.S.)  391,  a  widow  having  no 
children  was  held  entitled  to  the  exemption,  under  the  Nevada  act 
regulating  the  settlement  of  estates,  §  123,  providing  that  the  court 
may  set  apart  for  the  use  of  the  family  of  the  deceased  personal  prop- 
erty which  is  exempt  from  execution  as  a  homestead;  and,  if  there  is 
no  law  exempting  property  from  execution,  the  following  shall  be  set 
apart  for  the  use  of  the  widow  or  minor  children,  and  shall  not  bo 
subject  to  administration. 

<— -Lien  on.  —  Distinguished  in  Smith  ▼.  Richards,  2  Idaho,  502  (2 
Idaho,  468),  21  Pac.  420,  on  point  that  the  lien  was  an  attachment  lien 
and  not  judgment  lien  and  that  eourt  refused  to  express  opinion  upon 
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wbmt  would  be  Judgment  under  lien  entered  and  reeorded  tefoie  filing 
of  declaration  of  homestead. 

11  Ner.  268-272.    CHAMBBRLAIlf  ▼.  STERN: 
No  citation. 

11  NeT.  273-277.    STATE  T.  JOHNSON. 
No  citation. 

11  Nev.  277-28a    DICKSON  ▼.  CORBETT. 
No  citation. 

11  Ner.  280-285.    THOMAS  T.  SULLIVAN. 

Thomas  ▼.  SuUivan,  13  Nev.  242,  same  ease  on  second  appeal. 

Cases  to  be  tried  on  ments.  —  Cited  in  Crosby  ▼.  North  Bonanza  SL 
Min.  Co.  23  Nev.  75,  42  Pac.  684,  to  point  that  cases  should*  as  far  aa 
possible,  be  decided  upon  their  very  merits  and  not  upon  procedure. 

New  trial  —  Order  improvidently,  etc.,  entered.  —  Cited  in  Baker  ▼. 
Borello,  131  Cal.  618,  63  Pac.  916,  to  point  that  where  new  trial  has 
been  granted  by  order  improvidently  or  prematurely  made  upon  record 
properly  settled  and  appellate  court,  upon  refusal,  may  render  order 
for  further  orderly  proceedings  upon  the  motion. 

11  Ner.  285-287.    ARRINGTON  t.  WITTENBERG. 

No  citation. 

11  NeT.  287-295.    EX  PARTE  RICORD. 

Habeas  corpus.  —  Cited  in  Ricord  ▼.  Central  Pac.  R.  Co.  15  Nev.  178, 
reciting  history  of  proceedings  in  habeas  corpus  by  plaintiff;  Ricord  v. 
Central  Pac  R.  Co.  16  Nev.  183,  on  ruling  as  to  error  in  excluding  from 
the  jury  evidence  of  proceedings  in  plaintiff's  application  for  discharge 
under  habeas  corpus. 

Evidence.^ Cited  in  Ricord  v.  Central  Pac.  R.  Co.  16  Nev.  181,  to 
point  that  plaintiff  proved  the  identical  state  of  fact  shown  in  principal 


Agency.  — Cited  in  People  v.  Hawkins,  106  Mich.  484,  64  N.  W.  738, 
to  point  that  to  make  an  agent  it  is  enough  that  he  acted  and  was 
permitted  to  act  as  such;  State  v.  Foumier,  12  Mont.  237,  29  Pac.  825, 
to  point  that  principal  case  cites  People  v.  Baily,  23  Cal.  677,  declaring 
conclusion  based  upon  very  narrow  and  wholly  unwarranted  construc- 
tion of  words  '^trusted  by  master  or  employer"  being  based  upon  what 
constitutes  employment  by  employee  or  servant. 

Cited  in  reference  note  in  98  Am.  Dec.  143,  to  point  that  it  may  not 
be  absolutely  necessary  that  there  should  be  an  agreement  for  compen- 
sation, in  Older  to  constitute  the  relation  of  servant  or  agent. 
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■^^  Bmbetilement.  — >  Cited  in  dis.  op^  of  Hendenon,  J.,  in 
y.  State,  46  Tex.  Grim.  417,  80  S.  W.  623,  to  point  that  in  prosecution 
for  embeulement  tlie  law  concerns  itself  only  to  ascertain  that  accused 
was  such  agent;  he  cannot  set  up  his  own  wrongful  act  to  defeat 
prosecution;  dted  in  State  ▼.  Hoshar,  26  Wash.  649,  67  Pac.  388,  to 
point  that  in  indictment  for  embezzling  money  eyidence  that  the  money 
was  secured  by  means  of  chedc  upon  which  he  drew  money  and  con- 
verted same  to  his  own  use  sustained  charge  the  same  as  would  evidence 
that  money  was  drawn  from  bank  and  then  handed  to  defendant  who 
converted  it  to  his  own  use. 

Cited  in  reference  note  in  98  Am.  Dee.  145,  to  point  that  money 
received  by  a  clerk,  who  ia  intrusted  by  his  employer  with  the  bills 
to  collect  in  the  ordinary  course  of  his  business  as  a  derk,  is  "money 
intrusted  to  him  by  his  employer;"  98  Am.  Dec.  159,  embezzlement  of 
several  different  things  at  the  same  time,  and  as  a  part  of  the  same 
transaction  — •  may  be  treated  as  one  offense,  and  included  in  one  indict- 
ment; 98  Am.  Dec.  160,  distinction  taken  by  the  supreme  court  of  Nevada 
seems  a  very  proper  one.  It  is  there  maintained  that  where  a  clerk, 
by  authority  of  his  master,  collects  a  bill  and  fraudulently  converts 
the  money,  the  offense  of  embezzlement  is  complete,  and  if  afterwards 
he  collects  a  second  bill,  and  fraudulently  converts  its  proceeds,  this 
constitutes  a  second  offense;  and  that,  though  he  may  commit  more 
than  one  embezzlement  of  his  employer's  money,  and  if  he  does,  may 
be  separately  indicted  for  each  offense,  yet,  if  the  money  from  different 
persons  was  all  collected  before  any  portion  of  it  was  converted,  then 
he  committed  but  one  offense;  87  Am.  St.  Rep.  35,  embezzlement  is 
frequently  defined  as  the  converting  or  misapplying,  by  a  clerk,  agent  or 
servant  or  other  person  mentioned  in  the  statute,  without  the  consent 
of  his  principal  or  master  of  any  money  or  other  property  which  shall 
come  into  his  possession  by  virtue  of  his  employment.  Under  such 
statute,  therefore,  the  property  embezzled  must  come  into  the  em- 
ployee's possession  by  virtue  of  his  employment;  87  Am.  St.  Rep. 
42,  in  most  of  the  statutes  defining  embezzlement,  servants  are  almost 
uniformly  provided  for  and  made  one  of  the  classes  of  persona  who 
can  commit  the  crime  of  embezzlement. 

11  Nev.  295-209.    EX  PASTS  ISBBLL. 

No  citation. 

11  Nev.  300-303.  STATE  EX  SSL.  HOBAST  ▼.  HUFPAKBS. 

Penalties.  — ated  in  State  v.  Houdley,  20  Nev.  321,  22  Pac  100,  as  to 
two- fold  object  of  legislature  in  imposing  penalties;  Orange  County 
V.  Harris,  97  Cal.  603,  32  Pac.  695,  in  discussing  constitutionality  of 
§  211  of  county  government  act  in  connection  with  f  164  of  same 
act  and  §  3770  of  Political  act;  Board  of  Commissioners  v.  State,  119 
Ind.  477,  22  N.  E.  12,  in  discussing  |  4926  Rev.  Stat.  1881  relating 
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to  penalty  fixed  by  law  for  non-payment  of  tax  within  given  time  and 
eollection  thereof;  Tacoma  School  District  t.  Hedges,  13  Wash.  70, 
42  Pac  522,  to  point  that  in  absence  of  statute  making  different  dispo- 
sition of  amount  for  penalty  for  delinquent  tax  should  be  limited  to 
fund  for  which  tax  was  levied. 

It  Nev.  304-314.    CAPSOH  ▼.  STSOUT. 

Statutes— Re-enactment  with  amendments.  ^  Cited  in  Great  North - 
em  Ry.  Co.  v.  United  SUtes,  165  Fed.  960,  84  C.  C.  A.  93,  as  to  effect 
of  re-enactment  of  law  with  amendment;  Sayer  v.  Brown,  119  Ga.  647, 
46  S.  E.  662,  to  point  that  where  one  statute  expressly  repeals  an 
existing  statute  and  at  the  same  time  incorporates  and  re-enacts  its 
provisions  as  a  whole  or  in  part  the  re-enactment  neutralizes  the 
repeal  and  the  old  law  operates  without  interruption;  Barton  v.  Mos- 
cow Independent  School  Dist.  2  Idaho,  1001  (2  Idaho,  273),  29  Pac.  44, 
to  point  that  where  act  which  reviews  and  consolidates  another  act  or 
acts  and  re-enacts  in  same  words  the  provisions  of  former  acts,  such 
revision  and  consolidation  is  continuation  of  former  acts  although  the 
former  are  expressly  repealed;  Reynolds  v.  Bowen,  138  Ind.  449,  36 
N.  E.  761;  to  point  that  where  statute  repeals  and  re-enacts  a  repealed 
law  the  re-enactment  so  far  neutralizes  the  repeal  as  to  keep  the  old  law 
in  force  without  interruption;  State  ▼.  Prouty,  116  Iowa,  666,  34  N.  W. 
872,  a  violation  of  an  injunction  obtained  under  the  old  law  will  be  a 
contempt  under  the  new  one. 

^-^Repealy  revision  and  amendment.  — Cited  in  State  v.  McDonald, 
101  Minn.  364,  112  N.  W.  280,  to  point  that  amendment  or  revision  of 
statute  does  not  necessarily  impair  vested  right  nor  abrogate  provisions 
pending  when  the  revision  or  amendment  goes  into  effect;  Tufts  v. 
Tnfts,  8  Utah,  147,  80  Pac.  310, 16  LJLA.  484,  to  point  that  in  repealing 
specified  statute  the  legislature  did  not  intend  to  impair  rights  which 
had  risen  under  it. 

Agency-— Location  under  verbal  contract.  —  CMted  in  Standard  Oil 
06.  V.  Gilbert,  84  Ga.  718,  11  S.  E.  492,  8  L.R.A.  412,  to  point  that 
verbal  contract  of  location  under  agency  can  exist  for  no  longer  than 
one  year  regardless  of  what  the  term  of  location  may  have  been  under 
a  former  written  contract. 

Mines  and  mining  —  Operating  mill  part  of  mining.  — Cited  in  Thomp- 
son V.  Wise  Boy  Min.  etc.  Co.  9  Ida.  867,  74  Pac.  960,  to  point  that 
#here  a  mill  is  attached  to  and  becomes  a  part  of  the  realty  of  a 
mine  the  operating  of  the  mill  is  considered  as  part  of  the  operating 
of  the  mine. 

Mechanics^  lien  law.  ^  Cited  in  Pacific  States  Savings  etc.  Co.  v. 
Dubois,  11  Ida.  346,  83  Pac  622,  in  construing  mechanics'  lien  act;  Pen- 
dergast  v.  Yandes,  124  Ind.  163,  24  N.  E.  726,  8  L.R.A.  860,  to  point 
that  the  superintendent  of  a  mine  is  as  fully  protected  by  the  law 
at  the  minerii  who  work  under  his  direction;  Cull  ins  v.  Flagstaff  ete., 
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Min.  Co.  2  Utah,  222,  conttroing  the  mechanic  lien  law  and  holding 
the  word  employed  by  corporation  to  direct  worka  in  mine  with  au< 
thority  to  hire  and  discharge  miners  and  purchase  supplies  is  protected 
by  law;  Flagstaff  etc.  Min.  Co.  ▼.  CuUins,  104  U.  S.  179,  26  L.  ed. 
705,  construing  mechanic  lien  law  of  Utah  in  holding  to  protect  person 
hired  by  owner  of  mine  to  oversee  and  generally  direct  the  work 
thereof. 

CSted  in  reference  notes  in  18  LJt.A.  703,  to  point  that  an  architect 
has  been  held  to  come  within  the  protection  of  the  statute  and  his 
work  is  as  much  entitled  to  the  designation  of  labor  and  services  as 
that  of  carpenters,  masons  or  plumbers;  18  L.RJi.  305,  a  foreman  of 
work  in  a  mine  is  secure  by  lien  law;  15  L.R.A.(N.S.)  301,  as  to  labor 
performed  under  separate  and  distinct  contracts,  but  upon  the  same 
improvement,  that,  if  the  labor  is  continuous,  or  substantially  so,  the 
filing  of  a  notice  after  the  entire  work  is  completed  is  sufficent  as  to 
all  the  contracts. 

Statutory  construction. — Cited  in  Mulcahy  v.  Givens,  115  Ind. 
289,  17  N.  £.  600,  in  construing  §|  15  and  20  of  act  of  1775  regulating 
sale  of  intoxicating  liquor. 

Application  of  payment  —  Cited  in  Price  v.  Merritt,  55  Mo.  App.  646, 
in  holding  where  payments  are  made  without  directions  as  to  applica- 
tion and  they  were  not  at  that  time  applied  by  creditor,  court  may 
apply  it  to  nonlienable  and  unsecured  appropriation  to  account. 

Cited  in  reference  notes  in  13  Am.  Dec.  506,  to  point  that  ordinarily, 
the  right  of  election  of  both  parties  must  be  exercised  promptly,  or 
it  will  be  deemed  waived,  but  in  the  principal  case  where  the  foreman 
of  a  mine  also  boarded  some  of  the  men  and  received  money  at  different 
times  from  the  company,  not  exceeding  the  amount  due  for  board, 
neither  himself  nor  his  company  making  any  appropriation  of  the  pay- 
ments at  the  time,  it  was  held  that  the  foreman  might  afterwards, 
as  against  a  mortgagee  of  the  mine,  apply  the  sums  received  to  the 
board  bill,  and  file  a  mechanics'  lien  for  the  full  amount  of  his  wages, 
the  company  not  objecting  thereto;  96  Am.  St.  Rep.  49,  debtor  having 
failed  to  exercise  his  right  of  appropriation,  it  devolves  upon  the  credi- 
tors, and  he  may  apply  it  generally  to  such  debt  as  he  desires. 

11  NeT.  314-334.    STATE  t.  LARKIN. 

Evidence  —  Errors  in  ntling  on  admission,  etc.  —  Cited  in  State  v. 
Johnson,  12  Nev.  123,  to  point  that  error  as  to  admission  of  testimony 
will  not  be  considered  unless  embodied  in  bill  of  exceptions. 

Of  want  of  chastity  to  impeach.  — Cited  in  Cline  v.  State,  51 

Ark.  144,  10  S.  W.  227,  to  point  that  evidence  of  want  of  chastity  Is 
not  permissible  to  impeach  credibility  of  witness;  People  ▼.  Mills,  94 
Mich.  638,  54  N.  W.  490,  to  point  that  lack  of  chastity  cannot  be  used 
to  impeach  the  credibility  of  female  witness. 

Cited  in  reference  notes  in  53  Am.  St.  Rep.  480,  to  point  that  the 
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credit  of  a  witness  can  only  be  impeached-  by  proof  of  his  general  char- 
acter for  truth  and  veracity,  as  held  by  some  courts,  or  by  proof  of 
this  and  of  his  general  moral  character,  as  held  by  others,  and  under 
neither  rule  can  he  be  impeached  by  proof  of  a  peculiar  immoral  act, 
nor  by  proof  of  general  reputation  for  a  particular  immorality,  such 
as  unchastity;  53  Am.  St.  Rep.  480,  witness  may  be  unchaste  and  yet 
be  truthful.  A  witness  may  be  chaste  and  yet  be  untruthful.  The  law 
affords  ample  remedies  for  testing  the  credibility  of  witnesses,  without 
introducing  testimony  of  specific  acts  of  immorality,  and  in  particular 
instances  allows  greater  latitude  than  in  others,  owing  to  the  special 
facts  and  circumstances  that  surround  each  individual  case. 

—  Of  meretricious  relation!.  — Cited  in  People  t.  Brown,  130  Cal. 
595,  62  Pac.  1073,  to  point  that  in  trial  on  indictment  for  homicide, 
for  purpose  of  proving  motive  for  murder  of  husband,  meretricious  re- 
lations existing  between  defendant  and  dead  man's  wife  may  be  shown; 
Story  V.  State,  68  Miss.  628,  10  So.  50,  to  point  that  in  trial  on  indict- 
ment for  homicide  it  is  competent  to  show  that  defendant  and  deceased 
both  sustained  illicit  intercourse  with  same  woman;  State  v.  Martin, 
47  Oreg.  286,  83  Pac.  850,  to  point  that  on  trial  of  indictment  for 
murder  evidence  of  illicit  relations  between  a  witness  and  the  deceased 
and  between  such  witnesses  and  the  prisoner  was  admissible  as  tending 
to  prove  the  motive  for  the  killing. 

To  show  motive.  — Cited  in  Hart  v.  State,  15  Tex.  App.  227, 

•  (49  Am.  Rep.  188),  to  point  prosecution  has  right  to  offer  any  evidence 
tending  to  prove  motive  for  commission  of  crime. 

-—i— Transcript  as.— Cited  in  reference  note  in  81  Am.  St.  Rep.  859, 
to  point  transcript  is  held  to  be  simply  prima  facie  evidence  only  in 
tht  court  below;  that  is,  whenever  presentedi  it  was  open  to  question 
and  possible  correction. 

ladictmeBt.  —  Followed  in  State  t.  Crosier,  12  Nev.  805,  holding  in- 
dictment in  approved  form  of  common  law  sufficient. 

Appeal  —  In  criminal  caaet.— Cited  in  State  v.  Mills,  12  Nev.  406, 
to  point  that  the  statute  is  plain  as  to  method  of  procedure  on  appeal 
in  eriminal  case,  and  must  be  followed;  State  v.  Rover,  13  Nev.  20, 
to  point  that  there  is  no  excuse  for  incumbering  transcript  under  ap- 
peal with  matter  not  authorised  by  sections  450  and  480  of  the  Crimi- 
nal Practice  Act;  Atchison  etc.  R.  Co.  v.  Wagner,  19  Kan.  341,  dis- 
enssing  the  method  of  bringing  before  the  appellate  courts  papers  and 
documents  used  in  trial  court;  Roberts  ▼.  Bartlett,  26  Mo.  App.  620, 
discussing  method  of  preparation  of  bills  of  exceptions  and  inclusion 
of  documents  therein. 

^—Affidavits  not  considered.  — Cited  in  Smith  v.  Wells  Estate  Co. 
29  Nev.  416,  91  Pac.  816,  to  point  that  appellate  court  will  not  consider 
affidavits  to  show  illegality  of  proceedings  not  legally  certified. 

Challenge  to  Fftael  for  bias— Exceptions.— Cited  in  State  v.  Prit- 
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chard,  15  Nev.  79;  State  ▼.  Hing,  16  Nev.  309;  State  ▼.  Crutchley* 
19  Nev.  369,  12  Pac.  113;  State  v.  Vaughan,  22  Nev.  296,  39  Pac  734; 
State  ▼.  BuralH,  27  Nev.  49,  71  Pac.  534,  to  point  that  chaUengs  for 
implied  bias  is  not  subject  for  exceptions. 

Cited  in  reference  note  in  27  L.R.A.  777,  to  p<^t  that  where  the 
accused  was  offered  the  privilege  of  moving  to  set  aside  and  failed 
to  act,  the  fact  that  he  was  prevented  from  challenging  the  panel  witt 
not  be  error. 

Instruction.— Cited  in  State  v.  Johnson,  16  Nev.  38,  to  point  that  It 
is  erroneous  and  prejudicial  to  the  defendants  for  the  court  to  saj 
"that  jurors  should  in  every  instance  consider  the  testimony  of  a  de- 
fendant with  great  caution;"  Holton  v.  Davis,  108  Fed.  168,  47  C.  C.  A. 
246,  to  point  that  it  is  not  error  for  court  to  refuse  to  instruct  jury, 
it  was  tiieir  duty  to  take  into  consideration  the  chastity  or  want  of 
chastity  of  witness  for  purpose  of  determining  credibility. 

Jury  — Irregularity  in  selection  of,  waiver.— Cited  in  State  v.  CoUyer, 
17  Nev.  279,  30  Pac.  892,  to  point  party  ought  not  to  be  permitted^ 
after  taking  his  chances  of  a  trial,  to  take  advantage  of  any  irregu- 
larity in  the  selection  of  a  grand  jury,  of  which  he  had  knowledge  be- 
fore his  plea  of  not  guilty  was  entered.  By  pleading  to  the  indict- 
ment it  will  be  considered  that  he  consented  to  the  irre^Iarity,  and 
thereby  waived  his  right  to  make  any  objection  to  the  method  of  select* 
ing  or  impaneling  the  jury. 

—  Excusing  from.  —  Cited  in  State  v.  Williams,  102  Pac  (Nev;> 
976,  to  point  that  where  trial  court  sustains  challenge  on  statement 
of  trial  juror  and  excuses  him  without  cause  no  prejudicial  error  re- 
sults; People  V.  Amaya,  134  Cal.  635,  66  Pac.  795,  to  point  that  juror 
whose  conscience  will  not  permit  him  to  act  upon  evidence  in  capital 
cause  is  held  to  be  disqualified;  United  States  v.  Jones,  69  Fed.  973, 
to  point  that  where  there  is  probability  that  juror  is  disqualified  and 
court  is  unable  to  determine  by  reason  of  inability  to  establish  factSr 
considering  disqualification  it  may  discharge  the  juror. 

——Peremptory  challenges.  —  Cited  in  Stevens  v.  Union  R.  Go.  26 
R.  I.  106,  58  Atl.  498,  66  LIt.A.  472,  in  holding  that  permitting  mote 
peremptory  challenge  than  statute  allows  is  not  ground  for  new  trial 
in  favor  of  one  who  has  had  fair  trial  notwithstanding  the  error. 

Bill  of  exceptions.  —  Cited  in  State  v.  Warren,  18  Nev.  461,  5  Pae. 
135,  to  point  that  the  trial  court  had  right  to  settle  bill  of  exception 
according  to  the  facts;  State  v.  Potts,  20  Nev.  395,  22  Pac  756,  to 
point  that  questions  as  to  admissibility  of  documents  offered  cannot  be 
considered  when  documents  not  in  bill  of  exceptions. 

Motive.  —  Cited  in  Goodwin  v.  State,  96  Ind.  566,  in  discussing  "mo- 
tive." 

Hew  trial — misconduct  of  spectator  as  ground  for.  — Cited  in  refer- 
ence notes  in  121  Am.  St.  Rep*  611«  to  point  that  tlie  misconduct  of 
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a  ipeetator  or  bystander  in  open  court,  during  the  progress  of  a  crimi- 
nal trial,  in  applauding  the  remarks  or  argument  of  the  prosecuting 
attorney,  or  the  statements  of  witnesses  for  the  prosecution,  furnishes 
no  ground  for  a  new  trial,  or  for  a  reversal  of  the  judgment,  where 
the  trial  judge  has  taken  the  proper  steps  to  immediately  suppress  such 
applause  and  to  prevent  a  repetition  thereof,  by  rebuking  or  punishing 
the  persons  making  the  demonstration,  and  it  does  not  appear  that  the 
jury  were  influenced  thereby  to  the  prejudice  of  the  accused;  12  LJBLA. 
(SB.)  98,  the  misconduct  of  a  spectator  in  open  court  during  the 
progress  of  a  criminal  trial  furnishes  no  ground  for  reversal,  where 
the  trial  judge  took  the  proper  steps  to  prevent  a  repetition  of  the 
same,  and  it  did  not  appear  tliat  the  jury  were  influenced  thereby  to 
the  prejudice  of  the  defendant. 

11  Key.  S84-342.    STATS  T.  NELSON. 

Instmction. — Qted  in  State  v.  Rover,  18  Nev.  24,  to  point  that  the 
words  **absolutely  incompatible,*'  as  contained  in  the  instruction,  in 
their  usual  signification,  imply  that  the  proof  of  defendant's  guilt  must 
be  established  beyond  the  possibility  of  a  doubt;  State  ▼.  Slingerland, 
19  Nev.  141,  7  Pac.  284,  holding  correct  instruction  as  to  circumstantial 
evidence  and  the  degree  of  certainty;  affirmed  in  State  v.  Jones,  19  Nev. 
867,  11  Pac  818,  as  to  instructions  as  to  reasonable  doubt;  cited  in 
People  V.  Vereneseneckockockhoff,  129  Cal.  604,  62  Pac  118,  in  dis- 
cussing limitations  to  judge  in  delivering  instructions  to  jury  in  crimi- 
nal case;  State  v.  Ryan,  12  Mont.  299,  80  Pac.  78,  in  discussing  instruc- 
tion in  criminal  case  as  to  reasonable  doubt  and  proof  of  act  constitut- 
ing crime  by  circumstantial  evidence;  Jones  ▼.  State,  34  Tex.  Crim. 
491,  80  S.  W.  1060,  holding  that  in  trial  of  indictment  for  murder 
based  upon  circumstantial  evidence,  instruction  failing  to  require  facts 
and  has  failed  to  prove  every  other  reasonable  hypothesis  except  de- 
fendant's guilt,  is  erroneous. 

(Sted  in  reference  note  in  97  Am.  St.  Rep.  776,  to  point  that  an 
instruction  that  circumstantial  evidence  should  be  such  as  to  produce 
"nearly"  the  same  degree  of  certainty  as  that  which  arises  from  direct 
testimony  is  correct  in  Nevada. 

Indictment** Sufficiency  of.  — Cited  in  State  t.  Malin,  14  Nev.  298, 
holding  valid  indictment  in  dilferent  account  chsrging  different  evidence 
in  a  different  way  to  mean  the  evidence  as  it  might  turn  out  upon  the 
trial;  People  v.  Nunley,  142  Cal.  109,  75  Pac  677,  discussing  essentials 
fai  an  indictment  for  grand  larceny;  distinguished  in  State  v.  Myers,  82 
Mo.  561  (52  Am.  Rep.  889),  on  indictment  alleging  attempt  by  trick 
or  fraud  to  obtain  from  one  Beard  money  and  property  of  said  Beard, 
evidence  showing  Beard  was  merely  servant  or  employee  of  owner  of 
money;  State  v.  Vincent,  16  S.  Dak.  71,  91  N.  W.  849,  holding  thst  fore- 
man  of  ranch  having  full  charge  and  control  of  interests  of  owner,  has 
auffident  interest  in  stoek  on  ranch  to  support  indictment  for  larceny 
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of  stock  which  he  alleges  he  U  owner  of;  State  t.  Dengel,  24  Waak  Sl» 
63  Pac.  1105,  holding  indictment  failing  to  set  out  ownership  of  prop- 
erty taken  insufficient  to  support  conviction  of  robbery. 

Cited  in  reference  notes  in  67  L.R.A.  345  and  21  L1LA.(N^.)  814, 
to  point  that  in  an  indictment  for  robbery  of  the  property  of  an  express 
company  from  a  stage  coach  the  ownership  of  the  money  may  be  laid 
in  the  driver  of  the  coach. 

Verdict  —  Justified  when. -» Cited  in  Munich  ▼.  People,  8  Colo.  466, 
9  Pac.  14,  to  point  that  unreasonable  or  imaginary  hypothesis  though 
it  be  supposed  to  rise  from  evidence,  will  not  justify  the  verdict  not 
guilty. 

Cited  in  reference  note  in  48  Am.  St.  Rep.  670,  to  point  that  if  a 
juryman  believes  that  a  defendant  may  possibly  be  innocent,  he  cannot 
be  said  to  be  "entirely  satisfied"  of  his  guilt;  yet  he  may  be  satisfied 
of  it  beyond  a  reasonable  doubt,  and  may  convict. 

11  Ner.  343-350.    STATE  ▼.  ROVES. 

Affirmed  in  State  v.  Rover,  13  Nev.  20,  as  to  what  should  be  included 
in  the  transcript;  Cited  in  County  of  Washoe  v.  County  of  Humboldt, 
14  Nev.  126,  in  giving  the  history  of  cause  of  action. 

Seasonable  doubt.  — Cited  in  State  v.  Davis,  14  Nev.  446,  as  to  diffi- 
culty in  defining  reasonable  doubt. 

Cited  in  reference  note  in  17  LJt.A.  707,  to  point  that  the  principal 
case  overruled  State  v.  Millain,  3  Nev.  4S1,  and  an  instruction  held 
erroneous  whidi  defined  a  reasonable  doubt  as  such  a  one  as  would 
govern  or  control  in  business  or  usual  pursuits  of  life. 

Instructions— Bill  of  exceptions.  —  Cited  in  State  v.  Maher,  25  Nev. 
471,  62  Pac.  237,  to  point  that  instructions  given  by  court  on  its  own 
motion  are  not  part  of  the  record  because  not  included  in  bill  of  ex- 
ceptions; State  V.  Bouton,  26  Nev.  41,  62  Pac.  596,  to  point  that  it  is 
only  the  instructions  presented  and  given  or  refused  that  need  not  be 
excepted  to  or  embodied  in  a  bill  of  exceptions;  followed  in  State  ▼. 
Douglas,  26  Nev.  205,  65  Pac  804,  on  point  that  instructions  given  not 
included  in  bill  of  exceptions  will  not  be  considered;  cited  in  State  v. 
Bums,  27  Nev.  294,  74  Pac.  984,  to  point  that  §  4391,  Comp.  L.  1900, 
does  not  apply  to  an  instruction  given  by  court  of  its  own  motion. 

Sufficiency  of.  —  Cited  in  Territory  v.  Berth,  2  Aris.  325,  15  Pac. 

676,  to  point  that  instruction  in  criminal  ease  need  not  require  proof 
to  moral  certainty;  Territory  ▼.  McAndrews,  3  Mont.  164,  discussing 
instruction  in  criminal  case,  claim  to  reduce  degree  of  proof  required 
below  that  which  the  law  provides. 

11  Her.  350-376,  21  Am.  Sep.  757.    QUIOLET  t.  CSNTBAL  PAC  S. 
CO. 

Ejectment  from  train  —  Damages.  —  Qted  in  Gorman  r.  Southern 
Pac  Co.  97  Cal.  6,  31  Pae.  1113,  38  Am.  St  Rep.  157,  to  point  that  it 
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will  be  no  defense  to  an  action  against  railroad  company  for  a  wrongful 
expulsion  that  its  conductor  was  honestly  mistaken;  cited  arguendo  in 
Quigley  ▼.  Central  Pac.  R.  Co.  Fed.  Cas.  No.  11»510,  5  Sawy.  107,  to 
point  that  injury  to  feelings  caused  by  public  expulsion  from  ear  may 
be  considered  by  jury  in  fixing  damages;  cited  in  Quigley  ▼.  Central 
Pac  R.  Co.  Fed.  Cas.  No.  11^10,  6  Sawy.  107,  to  point  that  judgment 
for  dye  thousand  dollars  in  principal  case  was  held  to  be  grossly  ex- 
cessive indicating  passion,  etc.,  even  where  exemplary  damages  have 
been  prepared;  cited  arguendo  in  Zion  ▼.  Southern  Pac  Co.  67  Fed. 
504,  holding  judgment  for  seventeen-hundred  dollars  for  being  wrong- 
fully expelled  from  train  being  wrongful  and  indicating  prejudice  and 
bias. 

Cited  in  reference  notes  in  62  Am.  Dec  883,  to  point  that  in  ease  of 
a  wrongful  ejection,  if  no  more  force  is  used  than  is  necessary  for  that 
purpose,  compensatory  danmges  only  can  be  recovered;  62  Am.  Dec. 
384,  when  none  of  these  qualifications  of  the  act  appear,  compensa- 
tory damages  only  are  to  be  awarded;  59  Am.  St.  Rep.  603,  if  a  passen- 
ger has  been  unlawfully  ejected  from  a  railway  car  in  an  insulting 
manner,  or  with  circumstances  of  unnecessary  violence  or  wantonness. 
Indicating  malice  on  the  part  of  the  servant  representing  the  carrier,  or 
A  reckless  disregard  of  consequences  and  of  the  rights  and  feelings  of 
the  person  ejected,  the  corporation  is  answerable  in  exemplary  or 
punitive  damages;  1  L.RA..  682,  that  exemplary  damages  may  now  be 
given  whether  the  willful  and  malicious  acts  of  the  agent  were  au- 
thorized or  ratified  by  the  principal  or  not,  in  contravention  of  the 
old  rule,  requiring  such  authorization  or  ratification  to  render  the  prin- 
cipal liable;  11  L.R.A.  47,  a  verdict  will  not  be  set  aside  for  excessive 
damages,  unless  the  amount  is  so  disproportionate  to  the  injury  as  to 
evince  prejudice  or  passion  of  the  part  of  the  jury;  11  L.R.A.  339,  if 
the  agent  uses  more  force  than  is  necessary  to  eject  a  passenger,  or 
uses  vile  epithets  toward  him,  such  conduct  should  always  be  consid- 
ered by  the  jury  in  aggravation  of  damages;  12  L.RA.  698,  not  only 
bodily  pain,  but,  connected  with  bodily  injury,  mental  suffering, — anxie- 
ty, suspense,  fright,  sense  of  wrong  from  insult  or  indignity, — ^may  be 
treated  when  the  facts  justify  it  as  an  element  of  the  injury  for  which 
damages  should  be  allowed. 

Cited  in  reference  note  in  36  Am.  Rep.  307,  to  point  that  Johnson 
V.  Wells,  6  Nev.  224,  8  Am.  Rep.  245,  seems  overruled  in  the  principal 


—  Instmctioas.^  Cited  In  Zion  v.  Southern  Pac.  Co.  67  Fed.  503, 
in  discussing  instruction  as  to  right  of  person  unlawfully  expelled  from 
train  to  recover  damages  for  injury  to  feelings. 

Cited  in  reference  note  in  12  L.R.A.(N.S.)  185,  to  point  that  it  is 
not  proper  to  give  an  instruction  authorizing  punitive  or  exemplary 
damages. 

RemoTil  of  canae.— Cited  ia  Duff  ▼.  Duff,  31  Fed.  774,  12  Sawy. 
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502,  in  diaciming  oondition  imposed  by  act  of  Congress  in  removing  the 
cause. 

Cited  in  reference  notes  in  1  KltA,  331,  as  to  jurisdiction  over  cor- 
porations irrespectiye  of  individual  citizenship  of  its  members;  3  L.R.A. 
547,  it  is  not  generally  necessary  to  state  the  reasons  or  facts  showing 
the  local  prejudice  or  influence;  11  L^RJl.  216,  corporations,  for  aU 
purposes  of  federal  jurisdiction,  are  conclusively  considered  as  if  they 
were  citizens  of  the  state  which  created  them,  and  no  averment  or 
proof  as  to  citizenship  of  its  members  elsewhere  is  competent  or  mate- 
rial; 16  LJKJL<NJ3.)  705,  the  individual  belief  of  an  officer  of  a  oor 
poration  was  not  sufficient  in  an  affidavit  for  a  removal  of  the  cause, 
but  the  affidavit  must  show  that  it  is  the  belief  of  the  corporation,  and 
that  such  officer  had  authbrity  from  the  corporation  to  make  the  affi- 
davit. 

Principal  and  agent — Liabifity  for  wrongful  act — Cited  in  Evans- 
ville  &  T.  H.  R.  Co.  V.  McKee,  99  Ind.  521,  50  Am.  Rep.  102,  holding 
that  a  railroad  company  employes  a  detective  to  arrest  and  prosecute 
persons  obstructing  its  track,  and  he  arrests  an  innocent  person,  the 
company  is  responsible;  Wachsmuth  v.  Merchants  Nat.  Bank,  96  Mich. 
431,  56  N.  W.  10,  21  LJLA.  280,  to  point  that  the  principal  is  responsi- 
ble for  injuries  done  in  the  course  of  their  business  by  their  servants. 

Cited  in  reference  notes  in  62  Am.  Dec.  381,  to  point  that  when  the 
act  of  the  agent  or  servant  is  wilful,  malicious,  grossly  negligent,  ete., 
but  still  within  the  scope  of  his  authority,  the  superior  will  be  liable 
in  exemplary  damages  (or  in  those  states  where  such  damages  are  not 
allowed,  the  wilfulness  or  wantonness  of  the  act  will  enhance  the  dam- 
ages), the  same  as  if  he  had  committed  the  act  himself,  and  although 
the  act  was  not  otherwise  authorized  than  by  the  general  authority 
of  the  agent  or  servant,  and  was  not  subsequently  ratified;  5  T^R,A 
818,  it  is  the  duty  of  a  ticket  agent  to  use  reasonable  care  in  delivering 
a  ticket  to  the  purchaser.  It  is  no  delivery  to  put  the  ticket  on  the 
counter  in  his  absence;  4  L1LA.(N.S.)  490,  a  railroad  corporation  is 
liable  for  the  wanton  and  malicious  acts  of  its  agents  toward  its  pas-^ 
sengers  while  engaged  in  the  business  of  the  corporation,  although  the 
acts  were  not  directly  nor  impliedly  authorized  or  ratified  by  the  cor- 
poration. 

Cited  in  reference  note  in  127  Am.  St.  Rep.  834,  as  to  power  of  m 
corporation  to  act  either  per  se  through  its  officer  or  per  alius  through 
its  agent,  in  doing  some  act  authorized  or  prescribed  by  statute. 

Damages  for  non-delivery  of  telegraphic  nfiessage.  — Cited  in  refer- 
ence note  in  9  L.It.A.  669,  to  point  that  mental  anguish  and  suffering 
may  be  taken  into  consideration  as  elements  of  damage  for  delay  in 
delivering  a  telegraph  message. 

11  Nev.  377-^82.    TWIST  ▼.  KELLT. 
Followed  in  Estey  v.  Cooke,  12  Nev.  iteO,  as  to  acts  necessary  to  eon- 
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ttiinte  actual  efaange  of  posaestion,  adhering,  principal  case  aa  atara 
dedaia. 

11  Nev.  382-387.    GASSASD  t.  GALLAGHER. 
No  dtation. 

11  Her.  387-389.    LSPORT  t.  8WSSHBT. 
No  citation. 

11  Her.  389^93.    DOHDBRO  r.  VANSICKLB. 

atad  in  Manley  y.  Boone,  169  Fad.  637,  87  C.  C.  A.  197,  to  point  tbat 
In  partition  court  cannot  of  itself  make  diviaion  of  property  between 
partiea. 

It  Ner.  894^12.    0ATTOM  GOLD  &  S.  MIH.  CO.  ▼.  SBAWBLL. 

Eminent  domain.  —  Affirmed  in  Thorn  t.  Sweeney,  12  Ner.  256,  on 
point  that  it  ia  within  the  power  of  the  legislature  to  paaa  act  pro- 
viding for  condemnation  of  land  to  bring  water  into  citiea  and  towns; 
affirmed  in  Overman  etc.  Min.  Co.  v.  Corcoran,  15  Not.  151,  152,  in 
holding  constitutional  Stat.  1875,  p.  Ill;  cited  in  Overman  S.  Min. 
Co.  V.  Corcoran,  16  Nev.  164,  166,  aa  to  the  object  for  which  private 
property  may  be  taken  under  power  of  eminent  domain;  cited  in  Over- 
man 8.  Min.  Co.  V.  Corcoran,  16  Nev.  167,  aa  to  facta  showing  necessity 
for  taking  private  property  for  public  use;  Oury  v.  Goodwin,  3  Ariz. 
272,  26  Pac  381,  to  point  that  law  authorizing  condemnation  for  access 
to  mine  and  to  enable  miners  to  carry  on  mining  is  constitutional; 
Douglass  V.  Byrnes,  59  Fed.  31,  to  point  that  mining  ia  a  "public  use*' 
within  meaning  of  constitution  authorizing  condemnation  proceedings; 
Byrnes  v.  Douglass,  83  Fed.  47,  27  C.  C.  A.  399,  to  point  that  condemna- 
tion can  be  had  for  right  of  way  for  tunnel  for  operation  of  mine; 
Highland  Boy  etc.  Min.  Co.  v.  Strickley,  116  Fed.  856,  54  C.  C.  A.  186, 
to  point  that  it  is  prerequisite  to  exercise  of  power  of  eminent  domain 
that  it  shall  be  for  public  purpose;  Miocene  Ditch  Co.  v.  Jacobsen, 
146  Fed.  685,  77  C.  C.  A.  106,  in  discussing  what  is  a  public  use  under 
power  of  eminent  domain;  cited  in  Potlatch  Lumber  Co.  v.  Peterson, 

12  Ida.  786,  88  Pac.  432,  118  Am.  St.  Rep.  244,  to  point  that  the  power 
of  eminent  domain  acquires  a  degree  of  elasticity  to  be  capable  of 
meeting  new  considerations  and  improvements  of  the  ever-increasing 
necessities  of  society;  Great  Western  etc.  Oil  Co.  v.  Hawkins,  30  Ind. 
App.  674,  66  N.  E.  771,  to  point  that  statute  declaring  mining  of  ores 
public  use  and  authorizing  exercise  of  right  of  eminent  domain  was 
eonatitutional;  Kansas  &  T.  C.  R.  Co.  v.  Northwestern  C.  &  Min.  Co 
161  Mo.  310,  61  S.  W.  688,  84  Am.  St.  Rep.  724,  51  L.R.A.  943,  as  to 
the  ri^t  to  ezerdse  of  power  of  condemnation  under  eminent  domain; 
Butte  A.  &  Pac.  R.  Co.  v.  Montana  N.  R.  Co.  16  Mont.  526,  41  Pac. 
239,  50  Am.  St.  Rep.  508»  31  L.RJL  305,  to  point  that  statute  author- 
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izing  condemnation  of  land  for  pnblic  use  ia  eonatitntional  and  dra- 
cussing  what  is  a  "public  use;"  Helena  Power  &  T.  Co.  v.  Spratt,  S5 
Mont  124,  88  Pae.  776,  8  L.RJL(N.S.)  671;  Nash  t.  Clark,  27  Utoh, 
166,  76  Pae.  874,  101  Am.  St.  Rep.  969,  1  L.RA..(N.S.)  214,  as  to  right 
to  condemn  land  for  right  of  way  to  mine;  Healy  Lumber  Go.  ▼.  Morris^ 
33  Wash.  604,  74  Pae.  684,  63  LJtA.  824,  to  point  that  any  appropria- 
tion of  private  property  under  the  right  of  eminent  domain,  for  any 
purpose  of  great  public  benefit,  interest,  or  advantage  to  the  community, 
is  a  taking  for  public  use. 

Cited  in  reference  notes  in  22  Am.  Dec.  688,  to  point  that  "public 
use"  means  public  utility,  benefit  and  advantage;  22  Am.  Dec  689, 
in  order  to  justify  the  exercise  of  the  power  of  eminent  domain,  it 
must  appear  that  the  use  is  such  that  it  cannot  be  subserved  in  any 
other  way,  as  by  purchase;  22  Am.  Dec.  704,  condemnation  of  land 
for  the  purpose  of  transporting  wood,  lumber,  etc.,  to  enable  the  peti- 
tioners to  develope  their  mine,  was  a  legitimate  exercise  of  the  power; 
88  Am.  St.  Rep.  930,  the  rule  is  well  settled,  and  is  now  the  doctrine 
of  all  the  states  that  legislative  power  does  not  authorize  the  taking 
of  private  property  for  any  but  a  public  use;  102  Am.  St.  Rep.  814, 
the  term  "public  use"  is  synonymous  with  public  benefit  or  advantage; 
102  Am.  St.  Rep.  816,  the  condemnation  of  a  strip  of  land  for  the 
purpose  of  transporting  wood,  lumber,  and  other  material  to  a  mine 
was  for  a  public  use,  because  mining  was  one  of  the  leading  industries 
of  the  state,  annexed  the  broad  doctrine,  that  any  appropriation 
for  private  property  for  any  purpose  of  great  public  benefit,  interest 
or  advantage  to  the  community  is  a  taking  for  public  use;  102  Am.  St. 
Rep.  818,  the  magnitude  of  the  interest  to  be  benefited  has  been  held 
to  be  of  great  importance  in  determining  whether  the  proposed  use  is 
of  such  a  public  character  as  to  warrant  the  exercise  of  the  right  of 
eminent  domnin;  1  L.R.A.(N.S.)  209,  principal  case  involves  the  riglit 
to  condemn  the  right  of  way  to  a  mining  claim;  1  L.R.A.(N.S.)  977, 
and  16  L.R.A.(N.S.)  617,  the  mining,  milling  and  smelting  of  ores  is 
public  use  and  statute  authorizing  the  exercise  of  eminent  domain, 
therefore,  is  constitutional;  22  L.R.A.(N.S.)  17,  that  the  property 
of  a  citizen  can  be  taken  against  his  will  only  by  an  act  of  the  legis- 
lature; 22  L.R.A.(N.S.)  26,  the  true  test  by  which  the  lawfulness  of 
it  is  determined  is  whether  or  not  the  use  for  which  the  property  Is 
desired  is  a  "public  use"  within  the  meaning  of  the  words  as  used  in 
the  Constitution;  22  L.R.A.(N.S.)  31,  under  a  constitutional  provision 
forbidding:  private  property  to  be  taken  for  public  use  without  just 
compensation,  private  property  cannot  be  taken  for  a  private  use; 
22  L.R.A  (N.S.)  36,  no  question  has  been  submitted  to  the  courts  upos 
which  there  is  a  greater  variety  and  conflict  of  reasoning  and  results 
than  that  presented  as  to  the  meaning  of  the  words  ''public  use,"  aa 
found  in  the  different  state  constitutions  regarding  the  right  of  eminent 
domain;  22  L.RA..(N.S.)  66,  the  property  of  a  citiaen  can  be  taken  for 
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a  publie  use  only  when  a  necessity  for  taking  it  for  such  use  exists; 
22  T«.R,A.(NJS.)  153^  the  mining,  milling,  smelting,  or  other  reduction 
of  onte  are  for  the  public  Ooe,  for  which  the  right  of  eminent  domain 
may  be  exercised;  22  UELA.(N.S.)  154,  to  point  that  the  principal 
case  was  declared  in  Healy  ▼.  Morris,  33  Wash.  490,  74  Pac.  681,  99  Am. 
St.  Rep.  964,  63  L.RA..  820,  to  be  one  of  the  most  prominent  and 
direct  decisions  in  which  the  "broad  doctrine  was  announced  that  any 
appropriation  of  private  property  under  the  right  of  eminent  domain, 
lor  aity  purpose  of  great  public  benefit  interest  or  advantage  to  the 
community,  is  a  taking  for  public  use." 

«— Prerogative  of  legislature.  Cited  in  State  ▼.  California  Min.  Co. 
16  Nev.  258,  to  point  that  whether  the  power  of  the  legislature  was 
reasonably  or  unreasonably  exercised;  whether  it  was  wise  or  unwise, 
expedient  or  inexpedient,  to  enact  the  law,  are  questions  left  exclusively 
to  other  departments  of  our  state  government  to  decide,  and  their 
judgment  must  necessarily  be  decisive  upon  these  questions;  cited  in 
cone.  op.  of  Bigelow,  J.,  in  State  v.  Grey,  21  Nev.  388,  32  Pac.  194,  19 
LJt.A.  137  and  cited  in  State  ▼.  Howell,  26  N.  W.  104,  64  Pac.  468, 
to  point  that  although  the  action  of  the  legislature  is  not  final,  its 
decision  upon  this  point  is  to  be  treated  by  the  courts  with  the  consid- 
eration which  is  due  to  a  co-ordinate  department  of  the  state  govern- 
ment, and  in  case  of  a  reasonable  doubt  as  to  the  meaning  of  the  woinls, 
the  construction  given  to  them  by  the  legislature  ought  to  prevail; 
cited  in  Tanner  v.  Treasury  lunnel,  etc.,  Co.  35  Colo.  597,  83  Pac. 
466,  4  L.R.A.(N.S.)  108,  to  point  while  the  judgment  of  the  legislature 
is  not  conclusive  upon  the  courts,  it  is  entitled  to  careful  consideration 
and  great  weight,  as  to  the  judgment  of  the  co-ordinate  branch  of 
the  government  of  the  necessities  of  the  state  for  the  development  of 
its  resources,  and  the  need  of  the  people  in  this  respect;  Central  Pac 
Ry.  Co.  T.  Evans,  111  Fed.  76,  to  point  that  whe'her  act  is  wise  or 
unwise,  expedient  or  inexpedient,  are  for  leg*' nature  to  decide  and 
their  judgment  is  decisive  upon  the  question;  Highland  Boy  G.  Min.  Co. 
V.  Strickley,  28  Utah,  23t,  78  Pac.  297,  107  Am.  St.  Rep.  714,  1 
IiJLA.(N.S.)  979,  as  to  point  that  when  the  legislature  has  declared  a 
use  to  be  public,  such  declaration  will  be  respected  and  followed  by  the 
courts,  unless  the  act  is  clearly  and  palpably  unconstitutional,  or  the 
necessity  for  the  taking  is  plainly  without  reasonable  foundation. 

Cited  in  reference  notes  in  88  Am.  St.  Rep.  933,  to  point  that  the 
legislative  determination  is  by  no  means  conclusive;  such  declaration 
cannot  make  that  public  use  which  is  essentially  private;  8  L.RA.  58, 
when  the  question  arises  whether  the  use  for  which  it  is  sought  to  be 
condemned  is  really  a  public  one,  it  must  be  determined  by  the  courts 
without  any  regard  to  a  legislative  declaration  that  the  use  is  public; 
22  L.R.A.(N.S.)  50,  the  decision  of  the  legislature  in  declaring  a  use 
for  which  it  authorizes  private  property  to  be  taken  without  the  owner's 
consent  to  be  a  public  use  ia  to  be  treated  by  the  courts  with  the 
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consideration  due  to  a  oo-ordinate  department  of  the  state  goTemment; 
22  L.RJL(N.S.)  63,  the  contention  that  a  legislatiTe  declaration  that 
the  mining,  milling,  smelting,  and  redaction  of  ores  was  for  the  public 
uee,  and  that  the  right  of  eminent  domain  might  be  exercised  for  such 
purposes,  was  conclusive  upon  the  courts,  and  that  it  was  not  within 
the  province  of  the  judiciary  to  control  the  judgment  or  decision  of 
the  legislature  in  that  behalf;  22  L.RA.(N.S.)  64,  the  legislature  cannot, 
by  its  mere  declaration,  convert  a  private  into  a  public  use;  22  LJLA. 
(N.S.)  86,  there  is  a  limit  upon  the  legislative  power,  which  prohibits 
the  legislature  from  enacting  any  law  taking  the  property  of  one  citixen 
away  from  him  and  giving  it  to  another;  and,  if  that  body,  in  enacting 
a  statute  providing  for  the  exercise  of  eminent  domain,  oversteps 
that  limit,  it  is  the  clear  and  positive  duty  of  the  courts  to  declare 
the  act  unconstitutional  and  void;  22  L.RJL(NJ3.)  87,  in  ease  there 
is  a  reasonable  doubt,  the  judgment  of  the  legislature  should  prevaQ; 
22  L.RA.(N.S.)  89,  with  the  wisdom,  policy,  justice  or  expediency  of  a 
statute  authorizing  an  exercise  of  the  power  of  eminent  domain  for 
a  use  declared  to  be  public,  the  courts  have  nothing  to  do. 

11  Hev.  41&-415.    6IIS0N  ▼.  BOSTON. 

Followed  in  Martens  v.  Gilson,  18  Nev.  492,  as  to  rights  under 
purchase  and  redemption. 

11  Nev.  416-427.    STATE  v.  O'CONNOR. 

Instruction.  —  Affirmed  in  State  v.  Rover,  13  Nev.  24,  on  point  that 
refusal  of  an  instruction  already  given  in  substance  by  the  court  is 
not  error;  cited  in  State  v.  Hamilton,  13  Nev.  887,  holding  that  where 
reason  for  reviewing  an  instruction  was  not  noted  thereon,  judgment 
would  be  reversed;  affirmed,  on  rehearing,  in  State  v.  Hamilton,  13 
Nev.  394,  holding  refused  instruction  as  to  reasonable  doubt  correct 
And  should  have  been  given;  cited  in  State  v.  Tickel,  13  Nev.  614, 
holding  an  instruction  properly  refused,  as  It  might  have  misled  the 
jury,  to  have  given  an  idea  that  "malice  and  deliberate  purpose  on 
the  part  of  the  defendant*'  was  necessary  element  at  time  of  assault 
with  intent  to  kill,  which  is  not  the  fact;  States  v.  Marks,  16  Nev.  37, 
holding  instruction  with  intent  to  kill  correct;  followed  in  State  v. 
McLane,  16  Nev.  364;  State  v.  St.  Clair,  16  Nev.  216;  SUte  v. 
Maher,  26  Nev.  470,  62  Pac.  236,  and  State  v.  Buralli,  27  Nev.  64, 
71  Pac.  636,  on  point  that  where  court  has  fully  and  fairly  instructed 
on  point  requested  it  is  not  reversible  error  to  refuse  instruction  asked. 

Cited  in  reference  note  in  36  L.R.A.  478,  to  point  that  instruction 
in  a  prosecution  for  assault  with  intent  to  kill,  that  the  state  and 
condition  of  the  defendant's  mind  were  the  very  essenoe  of  the  crime 
charged,  and  that  drunkenness  as  a  fact  affecting  such  state  or  con- 
dition of  mind  was  a  proper  subject  for  their  consideration,  and  that 
if  he  had  no  intent  to  kill  he  could  not  be  found  guilty  as  charged, — 
was  upheld  as  being  sufficiently  favorable  to  the  accused. 
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11  Her.  428.    STATS  ▼.  AH  HUHO. 

Cited  in  SUte  t.  Bronxo,  3u  ^ev.  312,  95  Pac  1001.  to  point  that 
objectioB  on  appeal  were  not  supported  by  evidence  and  devoid  of 
merit. 

11  NeT.  428-441.    SZ  PASTS  KAZWBLL. 

Ditcharse  of  jary  — Jeopardy.  — Cited  in  State  ▼.  Pritchard,  16  Nev. 
109,  to  point  that  il  396  and  397  of  the  criminal  practice  act  must  be 
eonetrued  with  reference  to  constitutional  restriction  with  respect  to  sec- 
ond jeopardy;  and  holding  trial  court  invested  with  sound  legal  discre- 
tion to  discharge  jury  when  acts  have  been  submitted  to  them  where  acts 
justifying  same  arise;  Allen  v.  State,  52  Fla.  4,  41  So.  594,  120  Am. 
St.  Rep.  190,  as  to  what  constitutes  legal  jeopardy;  Gillespie  v.  State, 
168  Ind.  316,  80  N.  E.  835,  to  point  that  in  criminal  prosecution  the 
unnecessary  discharge  of  jury  after  it  has  been  impaneled  and  sworn, 
without  consent  of  defendant,  operates  as  an  acquittal;  State  v.  Allen, 
69  Kan.  762,  54  Pac.  1061,  to  point  that  where  record  fails  to  disclose 
sufficient  ground  for  discharge  of  jury  without  consent  of  defendant, 
it  is  equivalent  to  acquittal. 

Gted  in  reference  notes  in  12  Am.  Dec  547,  to  point  that  the  inability 
of  the  jury  to  agree  is  now  generally  regarded  as  such  a  necessity  as 
will  warrant  the  discharge  of  the  jury,  in  the  discretion  of  the  court, 
even  against  the  prisoner's  protest,  and  such  discharge  will  be  no 
impediment  to  a  second  trial  for  the  same  offense;  11  L.R.A.(N.S.)  179, 
mere  statement  by  the  foreman  of  the  jury  that  they  were  unable 
to  agree  was  held  in  the  principal  case  not  to  authorize  the  court  to 
discharge  the  jury  as  he  must  become  satisfied  that  it  would  be 
impossible  for  them  to  agree  before  he  could  discharge  them;  and 
the  facts  upon  which  he  bases  his  decisions  should  be  established  by 
the  record. 

Habeas  corpus.  —  Cited  in  Ex  parte  Kair,  28  Nev.  148,  113  Am.  St. 
Sep.  817,  80  Pac.  467,  6  Ann.  Cas.  893,  to  point  that  error  of  trial 
court  in  finding  or  failing  to  find,  or  in  accepting  or  rejecting  proof, 
as  reviewable  on  appeal  but  not  in  habeas  corpus;  Ex  parte  Tani,  29 
Nev.  399,  91  Pac.  141,  13  LJl.A.(N.S.)  524,  to  point  that  writ  of  habeas 
corpus  is  not  intended  to  take  the  p!ace  of  an  appeal,  writ  of  error, 
or  certiorari,  and  cannot  be  used  for  the  purpose  of  reviewing  errors 
or  irregularities  in  the  proceedings  of  a  court  having  jurisdiction; 
Ex  parte  Jackman,  100  Pac.  (Nev.)  770,  to  point  that  on  habeas  corpus 
the  question  as  to  liability  of  the  jury  by  which  petitioner  was  tried 
cannot  be  considered;  it  is  matter  to  be  disposed  in  motion  for  new 
trial ;  Smith  v.  Hess,  91  Ind.  429,  holding  judgment  by  court  of  compe* 
tent  jurisdiction  valid  on  its  face  is  an  unanswerable  return  to  writ 
of  habeas  corpus;  In  re  Chapman,  4  Kan.  App.  55,  46  Pac  1016,  to 
point  that  writ  of  habeas  corpus  is  not  evidence  if  it  fails  to  operate 
either  in  appeal  or  writ  of  error  and  is  not  substitute  for  either;  Hovey 
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V.  Sheffner,  16  Wyo.  275,  125  Am.  St.  Rep.  1037,  9S  Pae.  311,  15  L.R,A. 
(N.S.)  234,  to  point  that  in  principal  case  on  habeas  eorpua  which  waa 
held  error  when  the  trial  court  had  dismiiwed  the  jury  if  they  had 
been  out  three  hours  merely  on  statement  of  the  foreman  that  they 
could  not  agree,  remanded  the  prisoner  on  ground  that  the  order  holding 
for  another  trial  was  not  void. 

11  Ney.  442-451.    HUNT  y.  HUNT. 

Cited  in  Hubbard  ▼.  Urton,  67  Fed.  423,  on  construing  S§  2783  and 
2949  of  Nevada  Gen.  Laws;  cited  in  Elliott  v.  Elliott,  117  Ind.  382» 
20  N.  E.  266,  10  Am.  St.  Rep.  56,  as  to  when  legatee  takes  the 
absolute  estate  and  no  trust  arises. 

11  Ner.  451-468.    LAYTON  ▼.  FARRELL. 

Eminent  Domain  —  Damages  for  right  of  way.-* Cited  in  Shoemaker 
V.  Hatch,  13  Nev.  267,  as  to  obligation  to  pay  damages  for  right  of 
way. 

Cited  in  reference  note  in  85  Am.  Dec.  94,  to  point  that  where  bona 
fide  settlements  were  made  upon  the  sixteenth  and  thirty-sixth  sections 
by  pre-emptioners  prior  to  the  survey  of  the  lands,  then  the  title  would 
not  pass  to  the  state,  because  they  were  otherwise  dispoBed  of,  but 
other  lands  equivalent  thereto  were  granted  to  the  state  in  lieu  thereof. 
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12  H€T.  16-2a    STATE  ez  rcL  TWADDLE  t,  BOASD  OF  COXnTTT 
COITRS. 

Cited  in  Godchanz  ▼.  Carpenter,  19  NeT.  418,  14  Pac.  141,  to  point 
that  board  of  county  commiBsioners  has  but  limited  and  special  powers 
and  when  act  is  questioned  record  must  be  affirmatively  shown  all 
facts  necessary  to  give  authority  to  perform  act  complained  of,  and 
that  presumption  is  against  jurisdiction. 

12  9ev.  20-28.    RHODES  T.  WILLIAMS. 

Exemption  —  Out  of  firm  property.  —  Cited  in  In  re  Camp,  91  Fed. 
747,  in  discussing  exemption  in  favor  of  individual  out  of  firm  property; 
Trowbridge  v.  Cross,  117  111.  112,  7  N.  E.  848,  in  discussing  exemption 
in  favor  of  member  out  of  firm  property  holding  that  property  pur- 
chased with  joint  funds  of  firm,  constituting  portion  of  capital,  is 
subject  to  all  incidents  of  partnership  property;  Love  v.  Blair,  72  Ind. 
284,  to  point  that  one  partner  cannot  claim  any  part  of  property  of 
existing  partner  as  exempt  from  sale  under  execution  against  him. 

Cited  in  reference  notes  in  60  Am.  Dec.  435,  to  point  that  in  suit 
growing  out  of  partnership  relations,  a  reference  is  usually  required, 
and  a  decree  of  dissolution  and  settlement  of  partnership  affairs  are  in 
general  interlocutory;  70  Am.  Dec.  346,  notwithstanding  an  attempt 
to  carve  a  homestead  of  partnership  property,  it  remains  subject  to 
daims  of  partnership  creditors. 

12  Her.  28-31.    JOHNSON  t.  EUREKA  COUNTY. 

Jnxisdiction  — Inferior  tribanaL  — Cited  in  Bedell  v.  Scott,  126  Cal. 
676,  69  Pac.  211,  to  point  that  when  jurisdiction  of  inferior  tribunal 
depends  upon  facts  to  be  ascertained  by  such  tribunal,  its  record 
must  affirmatively  show  existence  and  determination  of  such  facts; 
People  T.  Brown,  23  Colo.  431,  48  Pac.  663,  to  point  county  commis- 
sioner's tribunal  of  limited  and  special  jurisdiction  and  their  being 
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no  pretninption  in  fayor  of  regularity  of  prooeedinga,  the  leoorda  mnat 
affirmatively  show  necessary  jurisdictional  facts  to  support  action. 

12  Her.  31-38.    TOUNO  t.  CLUTS. 

Partaenhip  accounting — Review. — Cited  in  County  of  Washoe  ▼. 
County  of  Uumboldt,  14  Nev.  127,  to  point  that  to  have  accounting  of 
partnership  reviewed  by  appellate  court  party  must  ask  for  speeille 
finding  as  to  principal  account  allowed  or  disallowed  by  trial  court. 

Cited  in  reference  notes  in  9  LJELA.(NJ3.)  73,  to  point  that  taxes 
assessed  against  the  property  of  a  firm  are  liabilities,  within  the 
meaning  of  that  term  as  used  in  a  contract  by  which  one  person  was 
to  take  the  place  of  another,  and  pay  his  share  of  the  liabilities  and 
debts  of  the  firm;  9  L.R.A.(N.S.)  74,  Uxes  are  an  existing  liability 
of  a  firm  when  properly  assessed  and  levied,  within  the  meaning  of 
the  agreement  between  partners  that  one  should  take  assets  to  a  certain 
value,  and  pay  indebtedness  of  the  firm  included  in  a  special  list;  and 
liabilities  of  the  firm,  not  included  in  such  list,  should  be  paid  from 
moneys  collected  from  outstanding  accounts,  and  are  properly  charge- 
able against  the  firm. 

12  Nev.  38-63.    ALLISON  v.  HA6AN. 
Cited  in  Maher  v.  Swift,  14  Nev.  328,  as  controlling  under  the  facts. 

Instruction.  —  Followed  in  Maher  v.  Swift,  14  Nev.  330,  in  holding 
instruction  erroneous;  cited  in  Ivancovich  v.  Stem,  14  Nev.  345,  as  not 
controlling  under  the  state  and  pleadings  of  proof;  Tognine  v.  Kyle,  15 
Nev.  474,  holding  court  to  not  err  in  using  word  "fraud"  in  inntruetions 
to  jury;  State  v.  Thompson,  101  Pac.  (Nev.)  563,  to  point  that  if 
party  desires  explicit  instructions  upon  any  point,  it  is  his  duty  to 
prepare  same  and  ask  court  to  give  them. 

Fraudulent  conveyance.  —  Cited  arguendo  in  Peterson  v.  Brown,  17 
Nev.  176,  30  Pac.  697,  45  Am.  Rep.  437,  in  discussing  the  right  of  a 
grantor  of  a  deed  executed  to  defraud  creditor  to  take  advantage  of 
fraud;  approved  in  Keel  v.  Larkin,  83  Ala.  148,  3  So.  300,  3  Am.  St. 
Rep.  708,  in  passing  on  rights  of  third  parties  on  conveyance  with 
intent  to  defraud  creditors;  cited  in  American  Mortgage  Co.  v.  O'Harra, 
56  Fed.  281,  5  C.  C.  A.  502,  holding  fact  that  subsequent  grantee  had 
notice  of  mistake  would  not  avail  to  re-establish  mortgagee's  equity 
against  land  in  such  grantee's  hands  unless  grantee  was  party  to  original 
fraud ;  Anderson  v.  Northrop,  30  Fla.  662, 12  So.  330,  to  point  that  bona 
fide  purchaser  of  estate  for  valuable  consideration  purges  away  equity 
from  estate  in  hands  of  all  persons  who  derive  title  under  it  with 
exception  of  original  party  whose  conscience  stands  bound  by  the 
violation  of  his  trust  and  meditated  fraud;  Cloud  v.  Malvin,  108  Iowa, 
61,  78  N.  W.  792,  45  L.R.A.  212,  in  discussing  the  rights  of  creditors  of 
a  fraudulent  grantee  to  attack  a  conveyance. 

Cited  in  reference  notes  in  14  Am.  St.  Rep.  743,  to  pomt  that  If  the 
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transfer  is  good  between  parties,  as,  for  example,  where  the  transfer 
is  made  tor  the  purpose  of  defrauding  creditors,  so  that  the  gruntor 
has  uo  power  to  compel  a  reconveyance,  then  if  the  grantee  does  recon- 
▼ey  his  act  is  voluntary,  and  may  be  assailed  as  such  by  his  creditors; 
34  Am.  St.  Rep.  403,  purchase  from  a  bona  fide  purchaser,  although  he 
has  nolioe  of  the  fraudulent  intent  of  the  original  grantor  will  generally 
take  a  good  title  as  against  such  grantor's  creditors;  32  LJi.A.  37,  a 
sale  made  with  intent  to  defraud  creditors  is  invalid,  where  the  pur- 
chaser knew  of  such  intent  at  the  time  of  the  purchase;  32  L.R.A. 
57,  conveyance  made  with  the  understanding  that  the  grantee  was 
to  hold  the  property  until  such  time  as  the  grantor  desired,  and  convey 
it  as  he  shou.d  direct,  which  was  intended  to  hinder  and  delay  the 
creditors  of  the  grantor,  the  grantee  knowing  of  such  understanding  and 
that  the  grantor  was  indebted  at  the  time,  is  fraudulent  and  void  as  to 
creditors. 

Appeal  —  Error  not  considered  when.  — Cited  in  Gardner  v.  Gardner, 
23  Nev.  214,  45  Pac  140,  to  point  that  in  absence  of  argument  of  alleged 
error  of  trial  court,  appellate  court  will  not  consider  assignment  unless 
the  error  is  so  unmistakable  as  to  reveal  itself  by  casual  inspection 
of  the  record;  followed  in  Schwartz  v.  Stock,  26  Nev.  143,  65  Pac.  352, 
on  point  that  presumption  is  m  favor  of  regularity  proceedings  of  trial 
court  and  alleged  error  must  be  affirmative.y  shown  by  record;  In  re 
Quinn's  Estate,  27  Nev.  174,  74  Pac.  6,  on  point  that  where  there  is 
no  statement  properly  authenticated,  only  errors  appearing  on  the  face 
•f  the  judgment  roll  can  be  considered  on  the  appeal;  cited  in  Candler 
r.  Washoe  Lake  R.  &  D.  Co.  28  Nev.  164,  80  Pac.  752,  to  point  that 
errors  assigned  which  are  not  presented  or  argued  will  not  be  considered. 

12  Nev.  65-78.    LECHLER  ▼.  CHAPIN. 

Quitclaim  —  Purchase  of  outstanding  title.  —  Cited  in  Singer  Manuf'g. 
Co.  V.  Tillman,  3  Ariz.  128,  21  Pac.  818,  holding  that  purchase  of  out- 
standing title  by  one  in  possession,  claiming  title,  and  delivery  of 
quit-claim  deed,  does  not  admit  title  in  grantor. 

Quieting  title.  — Cited  in  Biddick  v.  Kobler,  110  Cal.  198,  42  Pac 
580,  to  point  that  in  action  to  quiet  title,  party  may  rely  upon  actual 
possession  as  defense  where  he  cannot  show  that  at  time  of  execution* 
deed  to  town  site,  he  was  the  occupant  and  entitled  to  occupy  the 
land  in  contest. 

Town  land-company  —  Beneficiary  of  trust.  —  Cited  in  Town  of  Aspen 
V.  Rucker,  10  Colo.  189,  15  Pac.  793,  to  point  that  entry  in  name  of 
ofFicial  of  town  cannot,  by  construction  of  law,  inure  to  vest  estate 
in  corporation;  Town  of  Aspen  v.  Rucker,  10  Colo.  190,  15  Pac.  793, 
to  point  thnt  town  land-company  \n  not  beneficiary  of  trust  and  acquired 
no  right  to  conveyance  in  case  presented. 

Town-site  —  Citizens'  preferred  over  speculators'.  —  Cited  in  Msyor 
etc.  V.  Aspen  Town  etc.,  Co.  10  Colo.  206,  15  Pac.  801,  to  point  that  citi- 
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sens  of  town-site  are  entitled  as  against  those  making  claim  to  the  land 
for  purely  speculative  purposes;  QUI  ▼.  Wallis,  11  N.  M.  492,  70  Pac. 
579,  discussing  rights  of  actual  occupants  of  town*site  lands;  Bingham 
V.  City  of  Walla  Walla,  3  Wash.  Ter.  80,  13  Pac  412,  declaring  the 
object  of  the  town-site  law  was  to  secure  to  occupants  the  land  actually 
held  by  them  and  which  they  could  secure  in  no  other  way. 

Distinguished  in  Newhouse  v.  Simino,  3  Wash.  661,  29  Pac.  264,  aa 
by  inference  establishing  different  doctrine  from  that  announced  in 
case  under  consideration,  but  not  passing  on  the  precise  question 
involved. 

Possession — Secovery  on  ground  of.  ^- Cited  in  Silver  Peak  Minee 
V.  Valcalda,  79  Fed.  889,  sustaining  instructions  given  as  to  what  facts 
were  necessary  to  be  established  to  entitle  party  to  recover  solely  upon 
actual  possession;  Chezum  v.  Campbell,  42  Wash.  663,  85  Pac  60, 
to  point  that  occupancy  implies  exclusion  of  everyone  else  from 
enjoyment. 

12  Nev.  78-e2.    ELDER  v.  SHAW. 

Followed  in  Lamance  v.  Byrnes,  17  Nev.  201,  80  Pac.  701,  and  Earles 
V.  Gilham,  20  Nev.  48,  14  Pac.  587,  on  point  that  assignment  of  error 
against  findings  is  contrary  to  evidence  must  specify  the  particulars, 
or  assignment  will  be  disregarded. 

12  Nev.  83-86.    THUNDER  v.  BROWN* 
No  citation. 

12  Nev.  87-88.    EZ  PARTE  ALLEN. 

Habeas  corpus.  ~  Cited  in  Ex  parte  Kair,  28  Nev.  148,  118  Am.  St. 
Rep.  817,  80  Pac.  467,  6  Ann.  Cas.  893,  to  point  that  if  trial  court 
erred  in  finding  or  failing  to  find,  or  in  accepting  or  rejecting  proof, 
review  is  by  appeal  and  not  by  writ  of  habeas  corpus;  State  v.  Bae- 
verstad,  12  N.  D.  633,  97  N.  W.  560,  to  point  that  prisoner  is  not 
entitled  to  be  discharged  upon  habeas  corpus  unless  his  imprisonment 
is  unlawful. 

12  Nev.  89-94.    STATE  v.  NORTHERN  BELLE  MILL  ft  UN.  CO. 

State  V.  Northern  Belle  Mill  etc.,  Co.  13  Nev.  260,  same  ease  on  a 
«econd  appeal. 

Board  of  Equalisation  —  Complaint  necessary.  —  Cited  in  State  v. 
County  Com'rs.  14  Nev.  143,  to  point  that  an  oral  complaint  is  sufficient 
to  authorize  action  by  board  of  equalization;  State  t.  Central  Pac  R. 
Co.  21  Nev.  176,  26  Pac.  226,  to  point  that  board  of  equalization  has  no 
jurisdiction  to  act  without  complaint  made;  Central  Pac.  R.  Co.  v. 
Evans,  111  Fed.  79,  discussing  assessments  to  point  that  where  the 
complaint  made,  board  has  no  jurisdiction  to  act  in  premises. 

Increase  of  assessment.  —  Cited  in  State  v.  Springer,  134  Iklo. 

225,  35  S.  W.  591,  to  point  that  such  notice  of  preliminary  increase  of 
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tax  mnestment  as  the  law  requires  is  usually  regarded  as  an  essential 
to  validity;  Central  Pac.  R.  Co.  ▼.  Standing,  13  Utah,  491,  45  Pac.  345, 
to  point  that  although  acts  of  board  changing  assessed  Taluation  of 
property  are  quasi  judicial,  there  is  no  requirement  in  Sess.  Laws 
1890,  p.  52  requiring  service  of  complaint  upon  person  whose  valuation 
is  affected  thereby. 

Axrcst  —  Written  camplaint  f or,  necessary.  —  Cited  in  Kessler  ▼.  Hoff- 
man, 9  Pa.  Dist.  Rep.  366,  holding  that  under  act  June  4,  1897  (P.  L. 
p.  121),  an  oral  complaint  for  an  arrest,  though  sworn  to,  is  insufficient; 
it  must  be  in  writing. 

12  NeT.  94-9a    DOTTY  ▼.  MOSAN. 

Jnzy  in  equitable  caae.— Cited  in  Simpson  t.  Harris,  21  Ner.  376,  81 
Pae.  1016,  to  point  that  where  a  jury  is  called  in  an  equity  case,  only 
special  issues  should  be  submitted  to  them,  and  when  found  their 
verdict  is  only  advisory  of  the  court;  Costello  v.  Scott,  80  Nev.  63, 
93  Pac  8,  to  point  that  where  jury  is  called  in  equity  case  the 
verdict  is  merely  advisory;  where  not  specified  the  judge  should  dis- 
regard it  and  where  specified  should  adopt  it. 

Cited  in  reference  note  in  97  Am.  Dec.  516,  to  point  that  when  there 
are  contested  questions  of  fact,  the  chancellor  may  call  a  jury  to  assist 
him  in  arriving  at  a  just  conclusion;  biit  the  verdict  is  merely  advisory, 
and  if  he  choosed,  he  may  disregard  it  as  unjust  and  unsatisfactory. 

Appeal-— Time  for  taking. -— Cited  in  Stanton  v.  Crane,  25  Nev.  119, 
.58  Pac  53,  as  to  time  within  which  appeal  must  be  taken;  State  v. 
Murphy,  29  Nev.  253,  88  Pac.  337,  in  discussing  time  of  appeal  from 
special  order. 

Injunction— Judgment  of,  by  clerk. —>  Cited  in  Berry  v.  Equitable  M. 
Co.  29  Nev.  457,  91  Pac  539,  to  point  that  entry  of  judgment  of  per- 
petual injunction  by  clerk  given  without  direction  is  void. 

Aifoment-— Improper  language  in.  —  Cited  in  Abel  v.  Hitt,  30  Nev. 
106,  93  Pae.  230,  passing  on  effect  of  alleged  improper  language  used 
in  argument. 

12  Hev.  99-101.    ASSINGTON  t.  WITTINBBT. 
No  citation. 

12  Nev.  102-104.    WBINRICH  y.  PORTEUS. 

Cited  in  Reinhart  v.  Company  D,  23  Nev.  371,  47  Pac  979,  as  to 
time  within  which  appeal  must  be  taken  from  order;  Reinhart  v. 
Company  D,  23  Nev.  372,  47  Pac  979,  striking  out  papers  not  properly 
certified  on  appeal. 

12  Nev.  105-108.    STATS  EX  REL.  ELLIOTT  v.  GUERRERO. 
Xandamw.  — Cited  in  State  v.  Jumbo  Ext.  Min.  Co.  30  Nev.  205,  94 
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P«e.  IS,  and  SUte  t.  Boerlin,  30  Ner.  477,  98  Pfte.  404,  to  point  thai 
nuindaiiiiu  will  not  lie  where  relator  has  a  plain,  speedy,  and  adequate 
remedy  at  law;  Turley  v.  Thomas,  101  Pac  (NeT.)  574,  discossing  when 
mandamus  will  lie  to  compel  delivery  of  corporate  stock;  Durham  ▼. 
Monumental,  etc.,  Min.  Co.  9  Ore.  47,  to  point  that  where  complete 
satisfaction  equivalent  to  specific  relief  can  be  obtained  in  ordinary 
action  at  law  to  recover  the  value  of  stock,  mandamus  will  be  denied. 

Cited  in  reference  note  in  13  L.R^  120,  to  point  that  writ  of  manda^ 
mns  is  only  issued  to  prevent  a  failure  of  justice,  and  where  there  is 
no  other  clear,  and  adequate  remedy  to  enforce  the  performance  of 
the  duty. 

Stock  —  Secorery  of  identical  shares. — Cited  in  Durham  t.  Monu- 
mental etc.  Min.  Co.  9  Ore.  51,  to  point  that  there  can  be  no  necessity 
for  possessing  the  identical  shares  of  stock;  by  recovering  market  TaliM 
at  time  of  demand,  they  can  be  replaced. 

12  Nev.  108-117.    TREADWAY  t.  WILDER. 

Tread  way  v.  Wilder,  16  Nev.  355,  same  case  on  fourth  appeaL 
Statute  of  limitations  —  Title  to  land  in  government.  —  Followed  in 
Brown  v.  Warren,  16  Nev.  234;  South  End  Min.  Co.  v.  Tinney,  22  Nev. 
228,  38  Pac.  402,  and  76  Am.  St.  Rep.  480,  note,  on  point  that  statute 
of  limitations  against  action  to  recover  property  does  not  begin  to 
run  until  legal  title  passes  from  government;  cited  in  Jatunn  v.  Smith, 
95  Cal.  157,  30  Pac.  201,  to  point  there  can  be  no  adverse  possessinn  of 
land  under  the  law,  or  adverse  user  of  water,  to  the  natural  flow  of 
which  such  land  is  entitled,  while  title  remains  in  United  States; 
Tyee,  etc.,  Min.  Co.  v.  Langstedt,  136  Fed.  126,  69  C.  C.  A.  548,  discussing 
point  as  to  precise  time  when  title  passes  from  government  to  entryman 
upon  public  lands. 

Separation  of  jury  —  Vitiating  verdict.  —  Cited  in  State  ▼.  Church, 
7  S.  Dak.  292,  64  N.  W.  153.  in  discussing  whether  separation  of  jury, 
in  vio  ation  of  statute,  vitiates  verdict  as  matter  of  law,  and  the  pre* 
sumption  of  contamination  occasioned  thereby. 

12  Ney.  118.    STATE  ▼.  CHIN  WAH. 
No  citation. 

12  Nev.  118-121.    DANIELS  ▼.  DANIELS. 

Judgment  —  Modi£cation,  etc,  after  term.  —  Followed  in  Jones  v.  Ssn 
Francisco  Sulphur  Co.  14  Nev.  174,  on  point  that  court  cannot  set  aside 
or  modify  judgment  after  expiration  of  term;  cited  in  Vantilburg  v. 
Black,  3  Mont.  4 69,  to  point  that  after  adjournment  of  term,  court 
loses  control  of  judgments  rendered  unless  served  by  some  proceedings 
instituted  within  time  allowed  by  law. 

Motions  —  Made  after  term.  —  Cited  in  Lang  Syne  Min.  Co.  t.  Ross, 
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20  Nev.  136, 18  Pae.  361, 19  Am.  St.  Rep.  337,  to  point  that  remedy  by 
motion,  in  cases  where  there  is  no  personal  proof  of  summons,  is  avail- 
able during  term  only;  Gratiot  v.  Missouri  etc.  Ry.  Co.  116  Ma  472, 

21  S.  W.  1100,  to  point  motion  for  rehearing  on  merits,  first  made  at 
term  subsequent  to  final  judgment  cannot  be  considered. 

12  NeT.  121-124.    STATE  y.  JOHNSON. 

Evidence  on  criminal  trial  —  Deposition,  admissibility.— Cited  in 
People  ▼.  Oiler,  66  Cal.  103,  4  Pac.  1067,  in  discussing  admissibility  of 
deposition  taken  on  preliminary  examination  of  person  charged  with 
cnme. 

Of  court  reporter,  admissibility.  —  Cited  in  Hair  ▼.  State,  16  N?b. 

60S,  21  N.  W.  466,  in  discussing  admissibility  of  evidence  of  court  re- 
porter as  to  testimony  at  former  trial. 

Reading  testimony  of  witness  dead.  —  Cited  in  People  ▼.  Elliott, 

172  N.  Y.  162,  64  N.  E.  839,  60  LJIJL  320,  as  to  right  on  second  trial 
to  read  former  testimony  of  witness  who  is  dead;  People  v.  Elliott, 
17  N.  Y.  Crim.  37,  to  point  that  evidence  of  witness  at  former  trial, 
linoe  deceased,  la  admissible  for  or  against  accused. 

Cited  in  dis.  op.  of  heiiderson,  J.,  in  Cline  v.  State,  36  Tex.  Crim. 
260,  37  S.  W.  726,  61  Am.  St.  Rep.  878,  to  point  that  where  a  witness 
has  once  testified  against  a  defendant  on  the  same  charge,  whether  in 
examining  court  or  at  a  former  trial  of  the  case,  and  has  since  died. 
Ids  testimony  can  be  reproduced;  and  on  p.  880,  his  testimony  was  rv 
duoed  to  writing,  and  properly  certified  to.  Said  witness  afterward 
died.  Subsequently,  the  case  was  tried  in  the  district  court,  and  the 
examining  trial  testimony  was  introduced  in  evidence,  over  the  defend- 
ant's ohjeetions.  The  point  was  saved,  and  the  question  presented  to 
the  court  of  appeals;  cited  in  Mattox  y.  United  States,  166  U.  S.  242, 
29  L.  ed.  410,  16  Sup.  Ct.  339,  and  State  v.  Cushing,  17  Wash.  564, 
60  Pae.  18,  discussing  admissihility  of  evidence  as  to  testimony  at  for- 
mer trial  of  witness  since  deceased. 

Cited  in  reference  note  in  61  Am.  St.  Rep.  880,  to  point  that  in  prin- 
dpal  ease  a  witness  testified  against  defendant  in  the  examining  court; 
and  his  tesjtimony  was  reduced  to  writing,  and  properly  certified.  Said 
witness  afterward  died;  subsequently,  the  case  was  tried  in  the  dU- 
trict  court,  and  the  examining  trial  testimony  was  introduced  in  evi- 
dence, over  the  defendant's  objections.  The  point  was  saved,  and  the 
question  presented  to  the  court  of  appeals;  61  Am.  St.  Rep.  889,  the 
rif^t  to  read  on  second  trial  the  evidence  of  deceased  witness,  adding 
that  it  was  no  hardship  upon  the  defendant  to  allow  the  testimony  of 
the  deceased  witness  to  be  read. 

12  NeT.  125-139.    STATE  ▼.  HARRINGTON. 

Defendant's  failure  to  testify  —  Comment  on.  —  Followed  in  State 
T.  Williams,  28  Nev.  416,  82  Pac.  857,  to  point  that  if  defendant  in 
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crimiDal  case  does  not  choose  to  avail  himself  of  the  statutory  privilegeii, 
unfavorable  inferences  cannot  be  drawn  to  his  prejudice  from  that  cir- 
cumstance; cited  in  People  v.  Wong  Bin,  139  Cal.  66,  72  Plsc.  &07,  dis- 
cussing right  of  district-attorney  to  comment  upon  defendant's  failure 
to  deny  certain  alleged  statements  testified  to  by  other  witnesses  where 
he  voluntarily  went  upon  the  stand  as  a  witness. 

Criminal  liheL  —  Cited  in  Commonwealth  v.  Soouten,  25  Fa.  Co.  CL 
139,  holding  that  in  criminal  libel  defendant  may  be  asked  whether 
there  was  any  malice  or  ill-will  in  the  publication. 

Motive  or  intent  assigned  —  Disregarded  when.  — Cited  in  People  v. 
Hughes,  11  Utah,  104,  39  Pac  493,  to  point  that  if  motive  on  intent  aa- 
signed  is  inconsistent  with  external  circumstances  it  must  be  disr^ard- 
ed  as  false;  if  inconsistent  there  is  no  reason  why  it  may  not  be  true. 

Evidence  of  threats.  —  Cited  in  reference  notes  in  17  LJLA.  656,  to 
point  that  evidence  of  threats  is  admissible  when  they  were  communi- 
cated to  the  accused  previous  to  the  killing,  and  when  it  appears  that 
at  the  time  of  the  killing  the  deceased  made  overt  acts,  indicative  of 
a  present  intention  to  execute  the  threats;  3  L.RJ^.(NJ3.)  525,  threats 
by  the  victim  against  the  accused  may  be  taken  into  consideration  and 
weighed  in  connection  with  overt  acts  indicating  hostility  in  determin- 
ing the  existence  of  a  reasonable  and  honest  conviction  on  the  part  of 
the  slayer  that  killing  the  threatener  was  immediately  necessary  to 
save  himself  from  loss  of  life  or  grevious  bodily  harm. 

12  Nev.  140-151.    STATE  v.  THOBfPSON. 

Indictment  —  Sufficiency  of.  —  Followed  in  State  v.  Crosier,  12  Nev. 
305,  on  point  that  it  is  not  necessary  in  order  that  accused  may  be 
convicted  of  murder  in  the  first  degree  that  indictment  contain  the 
words  ''deliberately  and  premeditatedly"  in  addition  to  the  words  '^un- 
lawfully,  feloniously,  wilfully,  and  of  his  malice  aforethought;"  cited 
in  State  v.  Hing,  16  Nev.  309,  in  holding  indictment  following  the 
form  prescribed  by  the  legislature,  charging  the  act  to  have  been  done 
with  ''malice  aforethought,"  and  such  charge  is  tantamount  to  an 
averment  that  the  act  was  "wilful,  deliberate,  and  premeditated;** 
Bird  V.  State,  18  Fla.  496,  to  point  that  under  statute,  indictment,  char- 
f^ing  circumstances  according  to  common-law  form,  is  good  as  it  would 
cover  all  claims  of  the  crime  enumerated  in  statute;  State  v.  Wong 
Fun,  22  Nev.  340,  40  Pac.  96,  holding  indictment  under  statute  dividing 
murder  into  two  degrees,  and  the  one  providihg  a  form  of  indictment 
suflicicnt  to  support  verdict  of  murder  in  first  degree,  although  not 
charging  killing  was  done  with  premeditation  and  deliberation. 

Instruction.  —  Cited  in  State  v.  Johnny,  29  Nev.  223,  87  Pac.  9,  to 
point  that  instruction  upon  the  law  of  drunkenness,  as  applicable  t# 
case,  should  be  considered  correct. 

Cited  in  reference  notes  in  8  L.R.A.  33,  and  36  L.R.A.  465..  that  volun- 
tary drunkenness  is  no  justification  or  excuse  for  crime. 
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—  InsAiiity  produced  by  dntakeimost.^  Cited  in  reference  note  in 
40  Am.  Rep.  564,  as  to  effect  of  insanity  produced  by  intoxication 
upon  responsibiiity  as  to  crime. 

12  NeT.  151-158.    BAHTA  t.  SAVAGE. 

Sale  —  False  representations.  — Cited  in  Wilson  t.  Higbee,  62  Fed. 
726,  to  point  seller  may  let  buyer  cheat  himself  ad  libitum,  but  must 
not  actively  assist  him  in  cheating  himself. 

Cited  in  reference  note  in  35  LJtJL  417,  to  point  that  mere  honest  * 
expression  of  opinion  will  not,  although  the  opinion  may  prove  to  be 
erroneous,  be  regarded  as  fraud  either  as  the  basis  of  an  action  for 
deceit  or  as  a  ground  for  setting  aside,  or  refusing  performance  of  a 
contract;  35  LJLA.  441;  37  L.RJL  615,  if  the  case  does  not  fall  within 
one  of  the  well-defined  classes,  the  rule  is  that  the  question  whether 
representation  is  opinion  or  fact  is  for  the  jury. 

Contempt. «- Cited  in  State  ▼.  Homer,  16  Mo.  App.  194,  discussing 
the  procedure  in  case  of  contempt  and  the  necessity  of  an  affidavit  or 
return  of  an  officer,  sufficient  in  substance,  informing  court  that  con- 
tempt has  been  committed,  and  setting  facts  upon  which  conclusion 
predicated. 

12  Hev.  168-105.    PHILLIPS  T.  WELCH. 

Power— Liability  to  abuse.  *- Followed  in  State  v.  California  Min. 
Co.  15  Nev.  258,  on  point  that  the  fact  that  power,  wherever  lodged, 
may  be  abused,  is  no  reason  against  its  exercise. 

Certiorari  —  Cited  In  Strait  ▼.  Williams,  18  Nev.  431,  4  Pac.  1084, 
to  point  that  petition  for  writ  of  certiorari  must  be  denied  where  it 
appears  that  sufficient  substantial  facts  were  stated  to  give  the  court 
jurisdiction;  followed  in  State  v.  Osburn,  24  Nev.  190,  51  Pac.  838,  and 
Ahlers  v.  Thomas,  24  Nev.  409,  56  Pac.  94,  77  Am.  St.  Rep.  820, 
on  point  that  in  certiorari  inquiry  will  not  be  extended  further  than 
necessary  to  determine  the  jurisdiction  of  lower  tribunal  or  whether 
it  regularly  pursued  its  authority;  cited  in  City  Council  etc.  t.  Hanley, 
19  Colo.  App.  395,  75  Pac.  602,  to  point  that  on  certiorari,  consideration 
extends  only  to  question  of  jurisdiction  of  tribunal  in  judgment  sought 
to  be  reviewed. 

Cited  in  reference  notes  in  12  Am.  Dec.  535,  to  point  that  in  cer- 
tiorari the  principal  that  if  the  inferior  court  had  jurisdiction,  mere 
errors  in  the  exercise  of  that  jurisdiction  cannot  be  corrected  by  cer- 
tiorari, where  there  is  any  other  available  mode  of  redress,  prevails 
very  extensively;  22  Am.  St.  Rep.  421,  inquiry  on  certiorari  must  be 
confined  to  the  simple  question  whether  or  not  the  lower  court  ex- 
ceeded its  Jurisdiction  in  making  the  order  complained  of;  40  Am.  St. 
Rep.  33,  in  certiorari  it  is  not  material  whether  the  court  committed 
errors  of  law  or  not,  for,  notwithstanding  such  errors,  its  action  must 
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•tand  if  it  had  juriBdiction,  and,  on  the  other  hand,  must  fall  if  it  had 
not  jurisdiction,  though  in  other  respects  its  action  was  correct. 

Contempt  — Cited  in  Lutz  t.  District  Court,  29  Nev.  164,  86  Pne. 
445«  holding  insufficient  an  affidavit  for  an  order  committing  defendant 
for  contempt  for  failure  to  comply  with  an  order  requiring  payment  of 
alimony  and  suit  money  in  a  divorce  case  where  it  failed  to  allege 
petitioner's  ability  to  make  the  payments  required  of  him  or  facts  upon 
which  such  ability  might  be  properly  inferred;  Cline  v.  Langan,  101 
Pac  (Nev.)  565,  discussing  power  of  court  to  punish  for  alleged  con- 
tempt; Schwarz  v.  Superior  Court,  111  Cal.  112»  43  Pac  682,  to  point 
that  contempt  being  criminal  proceedings  and  the  offense  being  criminal 
in  its  nature,  both  charge  and  finding  and  judgment  thereon  are  to  be 
strictly  construed  in  favor  of  accused;  Cooper  v.  People  ex  rel.  Wyatt^ 

13  Colo.  363,  22  Pac.  796,  6  Lit. A.  436,  to  point  that  contempt  or 
judgment  are  not  ordinarily  reversible  for  mere  error  but  may  be  set 
aside  for  want  of  jurisdiction  over  the  subject-matter,  or  to  render 
the  particular  judgment  or  order  complained  of;  and  that  review  of 
said  judgment  or  order  must  be  limited  to  question  of  jurisdiction  and 
that  no  error  of  law  or  fact  not  jurisdictional  in  character  can  be  con- 
sidered; Wyatt  ▼.  People,  17  Colo.  262,  28  Pac.  964,  and  People  ▼. 
News-Times  Pub.  Co.  36  Colo.  401,  84  Pac.  958,  to  point  that  affidavit 
upon  which  proceedings  for  constructive  contempt  is  based,  must  state 
facts  constituting  the  offense;  State  v.  Sweetland,  3  S.  Dak.  506,  54 
N.  W.  416,  to  point  it  is  essential  to  validity  of  proceedings  in  con- 
tempt that  record  shall  show  jurisdiction  within  provision  of  law,  pre- 
sumptions and  intendments  not  being  indulged;  Young  v.  Cannon* 
2  Utah,  586,  discussing  contempt  proceedings  for  failure  to  turn  over 
property  directed,  holding  it  was  not  necessary  that  property  should 
be  specified  in  the  order  by  giving  a  description  thereof  in  detail. 

Cited  in  reference  notes  in  22  Am.  St.  Rep.  418,  to  point  that  crimi- 
nal contempt  is  a  special,  substantive,  and  distinct  criminal  offense,  and 
juJgment  of  conviction,  if  within  the  jurisdiction  of  the  inferior  court, 
is  final  and  conclusive;  40  Am.  St.  Rep.  36,  in  contempt  case  the  only 
question  involved  is  whether  the  court  has  jurisdiction  to  render  the 
judp[nient  assailed;  117  Am.  St.  Rep.  959,  power  of  courts  to  punish 
contempts  is  restricted  to  contempts  of  their  own  authority. 

Appeal  does  not  lie.  —  Cited  in  In  Re  Whitmore,  9  Utah,  458, 

35  Pflc.  530,  to  point  that  appeal  does  not  lie  from  a  judgment  of 
conviction  in  contempt. 

Cited  in  reference  note  in  22  Am.  St.  Rep.  417,  to  point  that  an  ad- 
judiraHon  of  contempt  by  a  court  of  competent  jurisdiction  is  final,  and 
can  rot  be  reviewed  by  appeal  or  writ  of  error,  in  the  absence  of  a  stat- 
ute pivincr  such  method  of  relief. 

Habeas  corpus.  —  Cited  in  reference  notes  in  22  Am.  St.  Rep.  423, 

to  point  thflt  the  rule  of  contempt  proceer1in<^  is,  that  the  functions  of 
the  writ  of  habeas  corpus,  when  the  party  who  has  appealed  to  its 
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Aid  is  ia  custody  under  process,  do  not  extend  beyond  an  inquiry  into 
the  jurisdiction  of  the  court  by  which  the  commitment  for  contempt 
was  issued,  and  the  Tsiidity  of  the  process  upon  its  face;  87  Am.  St. 
Rep.  179,  a  commitment  for  contempt  is  an  adjudication  and  commit- 
ment is  execution  within  meaning  of  law  on  habeas  corpus. 

Jurisdictioa.  — Cited  in  Cooper  ▼.  People,  13  Colo.  372,  22  Pac  801, 
€  LJLA.  442,  to  point  that  one  court  should  not  judge  the  jurisdiction 
ef  another  tribunal  of  co-ordinate  authority  and  dignity. 

12  Her.  195-218»  28  Am.  Rep.  781.    McCAUSLAND  r.  RALSTON. 

Cited  in  Lee  t.  McLeod,  15  Nev.  164,  sustaining  ruling  of  court  exclud- 
ing judgment  and  finding  in  former  suit;  McLeod  v.  Lee,  17  Nev.  110, 
28  Pac  125,  to  point  that  principal  case  was  brought  to  recover  dam- 
ages for  unlawful  diversion  of  water;  McLeod  ▼.  Lee,  17  Nev.  113,  28 
Pac  126,  as  to  variance  of  description  of  point  of  eviction  of  dam  from 
tliat  in  principal  case;  McLeod  v.  Lee,  17  Nev.  120,  28  Pac.  128,  trial 
court  did  not  decide  that  all  the  issues  were  same  as  in  principal  case. 

Sheriff  —  Contract  for  contingent  fee— > Cited  in  Barker  v.  McLeod, 
14  Nev.  151,  to  point  that  where  sheriff  contracts  in  advance  to  render 
official  service  in  suit  and  to  receive  nothing  unless  the  parties  recover 
the  action,  is  binding. 

Contracts  against  public  policy.  —  Cited  in  Gaston  v.  Drake,  14  Nev. 
181,  33  Am.  Rep.  348,  to  point  that  contract  against  public  policy 
or  sound  morals  in  whole  or  in  part  is  void. 

Ftaud.  —  Cited  in  Ivancovich  v.  Stem,  14  Nev.  346,  holding  that 
pleading  and  proof  did  not  show  collusive  fraud  within  the  principal 
case;  Peterson  v.  Brown,  17  Nev.  176,  30  Pac.  697,  46  Am.  Rep.  437, 
to  point  that  where  parties  have  executed  for  fraudulent  or  illegal  pur- 
poses, the  law  will  not  aid  such  party;  Northwestern  etc.  Ins.  Co.  v. 
Elliott,  5  Fed.  229,  7  Sawy.  17,  in  discussing  right  to  maintain  action 
to  recover  money  on  alleged  fraudulent  contract;  Hoffman  v.  McMul- 
len,  83  Fed.  376,  48  U.  S.  App.  696,  28  C.  C.  A.  178,  45  LJUL  413, 
to  point  that  where  both  are  equally  at  fault,  potior  est  conditio  de- 
fendentis;  Second  Nat.  Bank  v.  Brady,  96  Ind.  607,  to  point  that  court 
will  not  aid  either  party  to  enforce  contract  founded  on  fraud,  but 
will  leave  them  where  he  found  them;  Davis  v.  Sittig,  66  Tex.  502,  to 
point  that  fact  illegal  contract  may  have  been  executed  by  one  party 
furnishes  no  reason  why  the  other  should  be  compelled  to  execute  his 
part  of  it  yet  remaining  executory. 

Cited  in  reference  note  in  3  Am.  St.  Rep.  740,  to  point  that  fraud- 
ulent executory  contracts  cannot  be  enforced. 

—  Conyeyance  In,  of  creditors.  —  Gted  in  Harcrow  v.  Gardner,  69 
Ark.  15,  64  S.  W.  882,  to  point  that  sales  and  transfers  of  property 
made  to  defraud  creditors  of  one  or  l»oth  parties  are  void  as  to  creditors 
but  Talid  as  between  the  partieib 
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Qtcd  in  reference  note  in  13  Am.  Dee.  506,  to  point  that  a  creditor 
euinoi  appropriate  payment  to  note  made  without  consideration  for 
the  porpoee  of  hindering,  delaying  or  defraoding  creditors. 

Reopening  case.  Cited  in  McLeod  t.  Lee,  17  Nev.  119,  28  Pae.  128. 
as  to  when  case  should  be  reopened. 

Amending  pleadings  — Discretion  of  conrt.  —  Followed  in  Finnegan 
V.  Ulmer,  104  Pac  (Nev.)  19,  on  point  of  discretionary  power  of  trial 
courts  in  allowing  pleadings  to  be  amended. 

Complaint  —  Sufficiency  of.  —  Cited  in  Drake  t.  Found  Treasure  Mio. 
Co.  63  Fed.  476,  discussing  sufficiency  of  complaint. 

Witness  —  Memoranda.  —  Cited  in  reference  note  in  98  Am.  Dec. 
€20,  as  to  necessity  of  producing  memoranda  by  witness;  the  writing 
howcTcr,  does  not  thus  become  OTidenoe  by  being  thus  produced,  nor 
need  it  be  such  a  paper  as  would  be  admissible,  for  it  is  not  the  paper 
that  is  evidence,  but  the  recollection  of  the  witness. 

12  Not.  219-224.    IN  RE  WIXOM. 

Certiorari.— Cited  in  State  ▼.  District  Court,  16  Not.  78,  an^ 
State  Y.  Second  Judicial  Dist.  Ct.  23  Nev.  246,  45  Pac.  468,  to  point 
that  error  in  taxing  costs  in  excess  of  jurisdiction  cannot  be  reviewed 
upon  certiorari;  followed  in  Kapp  v.  District  Court  103  Pac  (Nev.) 
236,  and  State  v.  Second  Judicial  Dist.  Court,  105  Pac.  (Nev.)  1024,  op 
point  that  upon  certiorari,  examination  will  not  extend  further  than 
to  determine  whether  inferior  tribunal  has  jurisdiction  to  make  order 
complained  of. 

Cited  in  reference  notes  in  12  Am.  Dec.  635,  to  point  that  if  the 
inferior  court  had  jurisdiction,  mere  errors  in  the  exercise  of  that  juris- 
diction cannot  be  corrected  by  certiorari;  where  there  is  any  other 
available  mode  of  redress,  prcvaKs  very  extensively;  51  L.R.A.  89, 
where  it  appears  that  the  lower  tribunal  board  or  officer  has  not  trans- 
cended its  authority  the  writ  of  certiorari  will  be  denied;  51  L.R.A' 
110,  power  under  certiorari  will  not  be  exercised  to  review  or  contnA 
the  discretion  of  a  subordinate  tribunal. 

12  Nev.  22S-234.    FAtJLKS  v.  RHODE& 

No  citation. 


°    4 


12  Nev.  234-251.    QUILLEN  v.  ARNOLD. 

Surety  —  Liability  of.  —  Followed  in  Truckee  Lodge  ▼.  Wood,  14 
Nev.  310,  holding  that  the  liability  of  a  surety  cannot  be  changed  with- 
out his  consent,  even  though  such  change  is  advantageous  to  him; 
Sharpe  v.  Morgan  Co.  144  111.  390,  33  N.  E.  23,  to  point  that  liabiUty 
of  surety  on  appeal  is  not  increased  by  operation  of  law  where  actions 
survived  against  personal  representative;  Sharpe  v.  Morgan  &  Co.  44 
111.  App.  352,  discussing  obligation  of  sureties  on  statutory 
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Salomon  t.  Buehler,  129  III.  App.  178,  to  point  reoognisanee  ^Ton  to 
release  attachment  where  Beveral  defendants  are  parties,  is  not  affected 
by  discontinuance  of  action  as  to  one  of  defendants;  Fumess  t.  Read, 
€3  Md.  5,  to  point  that  where  attachment  is  levied  against  property  and 
bond  is  given  for  release,  the  fact  that  on  trial  on  merits,  other  parties 
are  joined  as  defendants,  will  not  affect  the  liability  of  sureties  on 
bond. 

Complaint  — Gted  in  Reese  t.  Kinkead,  17  Nev.  449,  30  Pac.  1088, 
holding  allegations  in  complaint  by  surviving  partner  sufficient;  Drake 
V.  Found  Treasure  Min.  Co,  63  Fed.  476,  discussing  validity  of  amended 
complaint. 

Partner,  anrviving  —  Assignment  by.  —  Cited  in  State  v.  Withrow, 
141  Mo.  78,  41  S.  W.  982,  discussing  rights  of  surviving  partner  to 
assign  partnership  property  for  benefit  of  firm  debts.    . 

12  Kev.  251-261.    THORN  t.  SWEENEY. 

Thome  v.  Sweeney,  13  Nev.  416,  same  case  on  second  appeaL 
Cited  in  Brown  v.  Ashley,  16  Nev.  316,  as  to  applicability  under  the 
facts. 

•  InjunctiOB— Affirmed  in  Rivers  v.  Burbank,  18  Nev.  402,  404,  refus- 
ing to  enjoin  digging  of  ditch  upon  public  domain;  followed  in  Hoye 
▼.  Sweetman,  19  Nev.  378,  12  Pac.  606,  upholding  refusal  to  grant 
injunction;  died  in  Carney  v.  Hadley,  32  Fla.  363,  14  So.  7,  87  Am. 
St.  Rep.  104,  22  LJtJL  239,  to  point  that  to  justify  the  inference  of  a 
oourt  of  equity  in  cases  of  trespass  in  order  to  avoid  a  multiplicity  of 
suits,  there  must  be  several  persons  controverting  the  same  right,  and 
each  standing  upon  his  own  claim  or  pretension;  McCormiek  t.  Riddle, 
10  Mont.  470,  26  Pac.  202,  to  point  as  to  sufficiency  of  allegation  to 
justify  injunction;  Ladd  v.  Ramsby,  10  Ore.  211,  to  point  that  injunction 
will  not  issue  to  restrain  sale  of  personal  property  of  third  party  levied 
upon  by  sheriff,  unless  a  case  of  irreparable  injury  is  made  out;  Norton 
V.  Elwert,  29  Ore.  688,  41  Pac.  927,  discussing  what  facts  must  be  estab- 
lished  before  injunction  will  be  made  perpetual;  McGregor  v.  Silver 
&ing  Min.  Co.  14  Utah,  62,  46  Pac.  1092,  to  point  that  court  of  equity 
will  not  ordinarily  exercise  summary  remedy  by  injunction  when  sub- 
stantial justice  can  be  done  in  courts  of  law;  Crescent  Min.  Co.  v. 
Silver  King  Min.  Co.  17  Utah,  460,  64  Pac.  248,  70  Am.  St.  Rep.  820,  as 
to  power  of  oourt  to  grant  injunction  to  prevent  injustice;  and  on 
p.  461  to  point  that  a  court  will  not  ordinarily  exercise  this  summary 
and  extraordinary  power,  when  substantial  justice  can  be  done  by  courts 
of  law. 

Cited  in  reference  notes  in  11  Am.  Dec.  606,  to  point  that  where  a 
continuing  trespass  is  slight  and. trivial  in  its  nature,  as  a  ditch  dug 
across  a  tract  of  barren  land,  injunction  will  be  denied;  63  Am.  Rep. 
360,  and  99  Am.  St.  Rep.  743,  constructing  a  ditch  across  rocky,  barren 
and  uncultivated  land  is  not  an  irreparable  injury  and  will  not  bo 
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i;  1  Am.  St.  Sep.  377«  wlKre  tlicre  is  a  fiifl;  einipleley 
adequate  remedj  at  law  for  aa  wajurj,  it  is  not  irrepaxable.  And  if 
full  eompensation  for  an  injniy  can  be  obtained  bj  damages  in  an 
aetion  at  law,  eqaitj  will  not  applj  the  eztraordinaiy  remedj  by 
injunction;  1  Am.  St.  Bep.  379,  in  seeking  injunction  on  tbe  ground  of 
irreparable  injury,  piaintiif  must  specificallj  allq^  facts  enabling  tbe 
court  to  saj  that  such  injury  will  or  may  happen;  58  L3.A.  252,  an 
injunction  will  not  be  granted  to  restrain  the  construction  over  private 
lands  of  a  ditdi  for  conveyanee  of  water  to  a  municipality,  where  tbe 
defendants  are  soWent  and  able  to  respond  in  damages  for  any  injury 
done  thereby,  and  the  ditch  being  constructed  across  rocky,  barren,  and 
uncultivated  lands,  the  damages  aie  not  irreparable. 

Eminent  domain  —  Damages. — Followed  in  Pfaenix  t.  Frampton^  29 
Nev.  319,  124  Am.  St.  Bep.  92€,  90  Pac  5,  holding  right  of  way  for 
ditch  to  supply  water  to  inhabitants  of  city  would  only  nominally 
injure  lands  of  little  ralue. 

Cited  in  reference  notes  in  22  Am.  Dec.  €97,  to  point  that  the  power  of 
eminent  domain  may  be  constitutionally  exercised  in  supplying  a  city 
or  town  with  water;  13  L.R.A.  332,  tbe  public  health  of  cities  demands 
aa  ample  supply  of  fresh  water,  and  for  this  purpose  land  may  be  con- 
denmed  for  necessary  facilities  required  in  supplying  cities  with  water; 
58  UJLA,  241,  the  bringing  of  water  into  cities  and  towns  is  a  ''public 
use,"  and  an  act  of  the  legislature  authorizing  the  taking  of  land  by 
condemnation  for  such  purposes  is  constitutional;  22  LJLA.(N.S.)  154, 
as  following  Dayton  Gold  &  S.  Min.  Co.  v.  Seawell,  11  Nev.  394,  in 
which  the  'iMard  of  doctrine  was  announced  that  any  appropriation 
of  private  property  under  the  right  of  eminent  domain,  for  any  purpoee 
of  great  public  benefit,  interest,  or  advantage  to  the  community,  is  a 
taking  for  public  use.** 

12  NeT.  261-262.    JOHNSON  ▼.  BADGER  HILL.  &  MIN.  CO. 

Johnson  ▼.  Badger  MilL  &  Min.  Co.  13  Nev.  351,  same  case  on  hearing 
on  merits. 

Appeal — Notice.  —  Followed  in  Reese  Gold  &  S.  Min.  Co.  ▼.  Rye 
Patcli  Consol.  Mill  ft  Min.  etc.  Co.  15  Nev.  343;  Brooks  v.  Nevada  Nidcel 
Syndicate,  24  Nev.  272,  52  Pac.  576;  and  State  y.  Brown,  30  Not.  497, 
98  Pac  872;  and  approved  in  State  ▼.  District  Court,  34  Mont.  115,  85 
Pac.  872,  115  Am.  St.  Bep.  524,  to  point  that  service  of  notice  must 
precede  or  be  contemporaneous  with  the  filing  of  the  undertaking; 
cited  in  State  v.  Preston,  30  Nev.  304,  95  Pac  919,  to  point  that  notice 
of  appeal  must  be  filed  before  served  upon  opposing  counsel,  or  the 
appeal  will  be  fatally  defective. 

12  Nev.  263-276,  28  Am.  St  Rep.  794.    EX  PARTE  ROBINSON. 

Constmction.  — -  Affirmed  in  Ex  parte  Cohn,  13  Nev.  427,  and  Wallace 
V.  City  of  Reno,  27  Nev.  77,  73  Pac  529,  103  Am.  St.  Rep.  749,  63 
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URJl.  339,  in  construing  provisions  of  art.  X.  of  the  State  Ck>nstitution; 
cited  in  £x  parte  Siebenhaner^  14  Nev.  372,  in  construing  ordinance  of 
Virginia  City  reviewing  license  tax. 

Taxation  —  Callings  and  pursuits,  ''drummer  tax"  — Cited  in  City 
of  Little  Rock  v.  Prather,  46  Ark.  478,  to  point  that  callings  and 
pursuits  are  the  subjects  of  taxation;  Denver  City  By.  Co.  v.  City 
of  Denver,  21  Colo.  354,  41  Pac.  828,  52  Am.  St.  Rep.  243,  29  LJLA. 
611,  to  point  that  constitutional  provision  refers  to  ad  valorem  taxes 
on  property  alone  and  not  to  tax  of  privileges  and  occupations;  £x 
parte  Hanson,  28  Fed.  129,  discussing  when  tax  imposed  is  regulation 
of  commerce  and  when  legitimate  exercise  of  taxing  power  of  state; 
Wiggins  Ferry  Co.  t.  City  of  East  St.  Louis,  102  111.  666,  to  point  that 
constitutional  provision  in  reference  to  taxation  has  no  application 
to  fees  executed  for  a  license;  Territory  v.  Fams worth,  5  Mont.  820, 
5  Pae.  876,  discussing  act  July  1879,  imposing  tax  on  drummers; 
Robbins  v.  Taxing  District,  13  Lea  (Tenn.)  310,  to  point  that  tax  on 
drummers  is  not  a  regulation  of  commerce  between  states;  Languille 
V.  State,  4  Tex.  App.  324,  discussing  right  of  state  to  tax  its  own  citi- 
zens for  privilege  of  prosecuting  any  particular  business  or  profession; 
City  of  Ogden  City  v.  Crossman,  17  Utah  79,  53  Pac  989,  holding  con- 
stitutional, an  ordinance  impoiiing  license  to  do  business  on  telephone 
companies. 

Cited  in  reference  notes  in  129  Am.  St.  Rep.  251,  to  point  that  a 
license  tax  is  uniform  and  equal  where  it  bears  equally  upon  each 
individual  belonging  to  the  described  class  upon  which  the  tax  is 
imposed;  6  LJI.A.  609,  provisions  of  the  constitution  as  to  equality  and 
uniformity  apply  to  property  alone,  and  not  to  taxation  on  privileges 
or  occupations;  11  L.R.A.  219,  subject  to  the  restriction  of  equality, 
a  State  may  impose  a  privilege  tax  or  license  on  particular  classes  of 
business  men  and  traveling  merchants;  39  L.R.A.  456,  among  the 
numerous  eases  in  which  writ  of  habeas  corpus  has  been  denied  when 
sought  on  constitutional  grounds,  because  the  statute  or  ordinance 
was  valid,  and  without  denying  the  propriety  of  the  remedy  if  the 
Constitution  had  been  in  fact  violated;  19  L.R.A.(N.S.)  303,  tax  upon 
drummers  and  traveling  merchants  who  go  from  place  to  place  solicit- 
ing orders  is  a  reversible  law,  and  not  contrary  to  the  oommeroe  clause 
of  the  Federal  Constitution. 

12  Nev.  276-280.    ESTBT  t.  COOKE. 
No  citation. 

12  NCT.  280-286.    LEE  t.  McLEOD. 

Lee  T.  McLeod,  16  Nev.  160,  and  McLeod  ▼.  Lee,  17  Nev.  Ill,  28  Pac. 
126,  same  case  on  subsequent  appeals. 

CSted  in  Lee  t.  McLeod,  16  Nev.  163,  as  to  motion  for  withdrawal  of 
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point  determined  in  principal  case;  McLeod  y.  Lee,  17  Nev.  116,  2& 
Pac.  127,  as  to  what  was  adjudicated  in  principal  case. 

Parol  agreement  affecting  land.  —  Cited  arguendo  in  Gooch  v.  Sulli- 
van, 13  Nev.  79,  83,  enforcing  parol  agreement  as  to  construction  of 
ditch  and  keeping  same  in  repairs;  cited  in  McLeod  v.  Lee,  14  Nev. 
401,  constitution  parol  irrevocable  license  to  dig  ditch  and  erect  dam; 
Grimshaw  v.  Belcher,  88  Gal.  220,  26  Pac.  85,  22  Am.  St.  Rep.  300,. 
in  holding  parol  license  to  build  levee  irrevocable;  Gyra  v.  Windier, 
40  Colo.  370,  91  Pac.  38,  discussing  easement  created  by  parol  license 
to  erect  dam;  Foster  v.  Bear  Valley  Irr.  Co.  66  Fed.  845,  to  point  that 
expending  money  or  labor  in  consequence  of  license  has  effect  of  turning 
such  license  into  an  agreement  that  will  be  enforced  in  equity;  Rogers 
V.  Cox,  96  Ind.  169,  49  Am.  Rep.  163,  to  point  that  parol  license 
coupled  with  an  interest  cannot  be  revoked;  Garrett  v.  Bishop,  27  Ore. 
353,  41  Pac.  11,  to  point  that  execution  of  parol  license  relying  on 
faith  of  it  supplies  the  place  of  writing,  takes  case  out  of  statute  of 
frauds;  Maple  etc..  Vineyard  C-o.  v.  Marshall,  27  Utah,  220,  75  Pac. 
ZIX,  to  point  that  right  under  parol  license  or  agreement  passes  where- 
ever  party  has  executed  it  by  payment  of  money,  taking  possession  and 
making  valuable  improvements  and  right  will  be  enforced  in  court  of 
equity. 

Cited  in  reference  notes  in  10  Am.  Dec.  43,  to  point  that  no  ono 
can  recall  a  promise  or  declaration  made  with  a  view  of  influencing  the 
course  of  another  after  the  latter  has  acted  upon  it,  and  thus  place 
himself  in  a  position  where  he  must  necessarily  suffer  if  it  be  with- 
drawn; 16  Am.  Dec.  502,  expending  money  or  labor  in  consequence  of 
a  license  to  divert  a  water-course,  or  use  a  water-power,  in  a  particular 
way,  has  the  effect  of  turning  such  license  into  an  agreement  that  will 
be  enforced  in  equity;  43  Am.  Rep.  197,  parol  license  to  erect  a  dan^ 
upon  the  lic«*nsor*s  land,  for  the  purpose  of  a  mill,  is  irrevocable,  after 
the  licensed  had  erected  the  mill  or  otherwise  expended  money  on  the 
faith  of  i;he  license,  and  the  license  will  be  enforced  in  equity;  31  Am. 
St.  Rep.  718,  verbal  license  to  erect  a  dam  upon  another's  land,  or  to 
convey  water  from  a  stream  running  through  the  land  of  another  for 
the  purpose  of  erecting  and  conducting  a  mill,  is  irrevocable,  after  the 
party  for  whom  the  license  is  given  has  executed  it  by  erecting  the 
mill,  or  otherwise  expended  his  money  upon  the  faith  of  the  license; 
49  L.R.A.  516,  the  doctrine  of  part  performance  in  reference  to  parol 
contracts  respecting  lands  is  well  applicable  to  licenses  executed,  suek 
as  the  right  to  maintain  drainage  ditches  across  another's  land. 

Cited  in  reference  note  in  16  £ng.  Rul.  Cas.  78. 

Instruction.  —  Cited  in  Lee  v.  McLeo<l,  15  Nev.  161,  holding  inatme- 
tion  erroneous  as  intending  to  mislead  the  jury. 

12  Nev.  286-300.    HOGLE  ▼.  LOWE. 
Partnership  property  —  What  is,  etc  -—  Followed  in  Davis  t.  Oook,  14 
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Key.  281,  on  point  that  real  estate  purchased  with  partnership  funds 
is  partnership  property  although  deed  taken  in  name  of  one  partner; 
Riedeburg  ▼.  Schmitt,  71  Wis.  655,  38  N.  W.  341,  upholding  judgment 
that  property  was  in  equity,  firm  property,  and  subject  to  payment 
of  claim. 

Cited  in  reference  notes  in  27  L.R.A.  449,  to  point  that  at  law  it 
Is  deemed  the  property  of  the  person  in  whose  name  it  stands,  and  so 
in  equity  in  the  absence  of  an  agreement  or  proof  of  purchase  with 
partnership  funds  for  partnership  purposes;  27  L.R.A.  451,  real  estate 
purchased  by  partners  with  partnership  funds  for  partnership  purposes, 
and  appropriated  to  such  purpose,  is,  as  between  the  partners  them- 
selves and  the  creditors,  partnership  property,  and  although  held  by 
them  at  law  as  tenants  in  common,  is  considered  in  equity  as  personal 
estate  as  far  as  it  is  required  for  the  purposes  of  the  firm;  27  L.R.A.  455, 
in  determining  whether  real  estate  is  partnership  property  the  question 
of  intention  of  the  parties  is  involved  and  the  general  doctrine  pre- 
vails where  there  is  not  an  expressed  agreement  or  contract  showing 
eontrary  intention;  27  L.RA.  463,  in  purchase  of  real  estate  with 
partnership  funds  it  becomes  partnership  asset  and  it  is  immaterial  to 
whom  the  legal  title  is  conveyed;  27  L.R.A.  485,  individual  real  property 
brought  into  the  partnership  by  the  partners  at  the  time  of  its  forma- 
tion, or  afterwards,  and  by  proper  agreement  of  the  partners  converted 
into  partnership  property  and  appropriated  to  its  uses,  becomes  a 
portion  of  the  capital  stock  of  the  firm  and  is  treated  in  equity  a» 
personalty,  although  standing  in  the  name  of  an  individual  partner; 
28  L.R.A.  104,  where  each  partner  in  business  owned  the  real  estate 
upon  which  the  business  was  carried  on,  and  had  the  title  thereto 
Tested  in  them  in  undivided  half  shares,  and  subject  to  a  mortgage 
by  one  partner  of  his  portion  of  the  land,  the  same  was  seized  under 
an  execution  of  the  firm's  debts  and  brought  in  at  sherifi^s  sale  by  the 
other  partner,  it  was  held  an  action  to  foreclose  the  mortgage  that 
before  the  partner  could  recover  such  property  as  belonging  to  the 
partnership,  he  must  show  that  the  shares  so  mortgaged  constituted 
a  part  of  the  partnership  assets,  and  that  the  mortgagee  had  notice  of 
the  fact. 

Cited  in  reference  notes  in  19  Eng.  Rul.  Cas.  407,  and  19  Eng.  RuK 
Cos.  409. 

Bona  fide  purchaser  of.  —  Cited  in  McMillan  v.  Hadley,  78  Ind. 

594,  to  poiift  that  bona  fide  purchaser,  for  valuable  consideration,  with- 
out notice  of  partnership  character  of  property,  takes  title  free  from 
equitable  claims  of  others. 

12  Nev.  300-305.    STATE  ▼.  CROZIER. 

Murder  —  Indictment. -*  Followed  in  State  v.  King,  16  Nev.  309, 
holding  sufficient  indictment  form  prescribed  by  the  legislature  for 
murder,  in  charging  the  act  to  have  been  done  with  "malice  afore- 
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tlKNight,*  and  sndi  cliai:ge  is  tmatamoimt  to  an  afeiiueat  tint  the  act 
waa  '^Uful,  deliberate,  and  premediUted";  dted  in  Bird  ▼.  State,  18 
Fla.  496,  to  point  that  indictment  for  morder  whidi  diarges  crime  ac- 
cording to  common  law  form  is  good,  if  reason  allied  in  such  indict- 
ment covers  all  grades  of  crime  enumerated  by  statute. 

PrOTOcatioB.  — ated  in  reference  notes  in  4  T«.R,A,(NJ8,)  155, 

to  point  that  where  there  is  an  intent  to  kill,  upon  the  part  of  a  per- 
son taking  the  life  of  another,  or  when  the  act  is  one  which  would 
otherwise  be  murder,  no  words  or  reproach,  no  matter  how  grievous, 
or  however  abusive  and  insulting,  are  a  sufficient  provocation  to  free 
the  slayer  from  the  guilt  of  murder;  5  LJLA.(NJ3.)  823,  where  a 
homicide  was  committed  with  a  deadly  weapon  the  provocation  must 
have  been  very  great  to  warrant  an  inference  that  it  was  done  in  the 
heat  of  blood,  to  lower  the  grade  of  the  crime  from  murder  to  man- 
slaughter. 

Verdict,  in  criminal  case  —  Hot  reversed  when. -*  Followed  in  State 
V.  Ah  Rung,  17  Nev.  362,  30  Pac  996,  and  State  ▼.  Wong  Fun,  22 
Nev.  342,  40  Pac  96,  on  point  that  verdict  in  criminal  esee  will  not 
be  reversed  where  there  is  no  evidence  to  support  it* 

12  Nev.  306-311.    LUIGI  v.  LXTCHESL 
No  citation. 

12  Nev.  312-331.    GOLDEN  FLEECE  6.  ft  S.  MIN.  CO.  v.  CABLE 
CONSOL.  G.  as  S.  UN.  CO. 

Golden  Fleece  G.  ft  S.  Min.  Co.  v.  Osble  Consol.  Q.  A  S.  Min.  Go. 
15  Nev.  451,  same  case  on  second  appeal. 

nines  and  mining  —  Location.  —  Affirmed  in  Gleeson  v.  Martin 
White  Min.  Co.  13  Nev.  455,  on  point  of  mining  locations;  cited  in 
Dwinnell  v.  Dyer,  145  Cal.  19,  78  Pac.  253,  7  L.R.A.(N.S.)  786,  as  to 
location  of  mining  claim  since  act  of  Congress  of  May  10,  1872;  Tyler 
Mining  Co.  v.  Sweeney,  54  Fed.  292,  4  C.  C.  A.  329,  discussing  rights 
of  location  of  lode  claim;  Doe  v.  Waterloo  Min.  Co.  70  Fed.  458,  17 
C.  C.  A.  190,  as  to  mode  of  location  of  quartz  claim  since  mineral  act 
of  1872;  Bullion  etc.,  Min.  Co.  v.  Eureka  Hill  Min.  Co.  6  Utah,  76, 
11  Pac.  536,  in  discussing  United  States  mining  statute. 

Vein  principal  thing.  —  Followed  in  Gleeson  v.  Martin  White 

Min.  Co.  13  Nev.  456,  on  point  that  the  vein  is  the  principal  thing 
and  surface  but  an  incident  thereto;  cited  in  Gleeson  v.  Martin  White 
M.  Co.,  13  Nev.  457,  to  point  that  the  vein  is  principal  object  in  mining 
claim;  cited  in  oonc.  op.  of  Hawley,  J.,  in  Gleeson  v.  Martin  White 
Min.  Co.  13  Nev.  471,  as  to  right  of  locators  to  follow  for  fifteen-hundred 
feet  along  the  course  of  a  lode  irrespective  of  vertical  side  lines  of 
surface  boundaries. 

Cited  in  reference  note  in  7  L.RJk.(N.S.)  774,  to  point  that  when  a 
mistake  in  the  direction  of  the  vein  was  discovered,  the  locator  had  a 
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right  to  change  the  lines  of  his  surface  claim,  even  though  by  so  doing 
it  encroached  upon  this  claim  of  a  subsequent  locator. 

—Miners'  rules  and  regulations. -» Affirmed  in  Gleeson  r.  Martin 
White  Min.  Co.  13  Nev.  460,  on  point  of  power  delegated  to  miners  by 
§  2324  Rev.  Stat,  to  make  rules  not  in  conflict  with  laws. 

Cited  in  reference  notes  in  63  Am.  Dec.  104,  to  point  that  local  mining 
customs,  rules,  and  regulations  are  binding  and  decisive  upon  the 
rights  of  parties  if  they  are  not  in  conflict  with  some  statutory  pro- 
vision; 63  Am.  Dec.  104,  to  be  binding,  these  customs  must  not  conflict 
with  the  laws  of  the  state  or  of  the  United  States;  7  LJK.A.(NJS.)  777, 
it  is  not  essential  that  the  mining  district  should  be  organized  and 
local  rules  adopted,  to  hold  mining  claims  and  to  acquire  government 
title  thereto;  all  that  the  government  requires  to  be  done  is  prescribed 
by  law,  and  in  the  absence  of  local  rules,  a  compliance  with  the  public 
hiw  will  secure  the  claim. 

Record.  —  Cited  in  Southern  Cross  6.  ft  S.  Min.  Co.  ▼.  Europa 

Min.  Co.  15  Nev.  384,  to  point  that  record  is  not  essential  to  validity 
of  mining  claim  under  act  of  Congress;  Thompson  v.  Spray,  72  Cal. 
533,  14  Pac.  185,  to  point  that  no  record  of  mining  claim  is  necessary 
in  absence  of  custom  requiring  it;  Pollard  v.  Shively,  5  Colo.  317,  as 
to  purpose  of  record  of  mining  claim;  Flaherty  v.  Gwinn,  1  Dak.  488 
(Appendix),  to  point  proof  of  record  is  not  necessary  in  absence  of 
local  regulation  making  record  obligatory  or  giving  it  some  effect; 
Fuller  T.  Harris,  29  Fed.  818,  the  record  of  mining  claim  is  to  be  pro- 
vided for  and  its  effect  determined  by  local  laws  or  regulations  and  if 
no  record  is  provided  for  none  is  necessary;  Peters  v.  Tonopah  Min. 
Co.  120  Fed.  589,  to  point  that  no  record  of  notice  of  location  is  nec- 
essary unless  the  law  of  state  or  rules  or  regulations  of  mining  dbtrict 
require  it. 

Gted  in  reference  notes  in  7  L.R.A.(N.S.)  866,  to  point  that  the 
Federal  mining  laws  allow  miners  to  provide  for  the  recording  of 
mining  claims;  7  L.R.A.(N.S.)  867,  proof  of  a  record  of  a  mining  claim 
is  irrelevant  and  of  no  effect,  in  the  absence  of  proof  of  some  regula- 
tions making  the  record  obligatory,  or  giving  it  some  effect;  7  L.R.A. 
(NJS.)  870,  under  U.  S.  Rev.  Stat.  §  2324,  U.  S.  Comp.  Stat.  1901,  p. 
1426,  as  well  as  under  similar  state  statutes,  all  records  of  mining  claims 
must  contain  such  a  description  of  the  claim  located,  by  reference  to 
some  natural  object  or  permanent  monument,  as  will  identify  them. 

—  Right  to  possession.  —  Cited  in  Rose  v.  Richmond  Min.  Co.  17 
Nev.  52,  27  Pac.  1109,  holding  sufficient  complaint  in  action  to  deter- 
mine right  of  possession  of  mining  claim;  followed  in  Rose  v.  Rich- 
n^ond  Min.  Co.  17  Nev.  56,  27  Pac.  1110,  on  point  that  possession  is  not 
necessary  to  action  to  determine  right  to  possession  of  mining  claim; 
cited  in  Steel  v.  Gold  Lead  Min.  Co.  18  Nev.  87,  1  Pac.  450,  and 
Jantzen  v.  Arizona  Copper  Co.  3  Ariz.  8,  20  Pac.  94,  to  point  that  in 
action  in  injunction  to  recover  mining  claim  each  party  must  prove 
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hit  claim  to  the  premiBefl  in  dispnte,  and  that  the  better  claim  most 
prevail;  Garthe  ▼.  Hart,  73  Cal.  543,  15  Pac  94,  to  point  as  to  distinc- 
tion between  right  of  party  in  possession  as  against  intruder  and  his 
right  as  against  one  who  has  complied  with  mining  laws;  Strepy  t. 
Stark,  7  Colo.  622,  5  Pac  116,  to  point  that  in  dispute  regarding  mining 
claim  each  party  must  prove  his  claim  to  premises,  and  better  right 
must  prevail;  Duggan  v.  Davey,  4  Dak.  123,  26  N.  W.  892,  to  point 
that  action  of  possession  Is  good  if  sufficient  evidence  of  title  is  against 
intruder. 

Cited  in  reference  notes  in  63  Am.  Dec.  105^  to  point  that  actual 
possession  makes  out  a  prima  facie  case  for  the  mining  claimant; 
7  L.R.A.  885,  proof  of  a  clearly  defined  surface  claim,  surveyed  and 
marked  by  a  United  States  surveyor  in  accordance  with  the  law,  includ- 
ing a  quartz  lode  running  with  the  claim,  and  work  on  the  vein  inside 
the  surface  claim  and  within  the  lines  of  the  disputed  ground,  however, 
is  sufficient  to  put  an  adverse  claimant  on  proof  of  his  right. 

Citixenship  and  alienage.  —  Cited  in  Rose  v.  Richmond  Min.  Co. 

17  Nev.  60,  27  Pac.  1111,  as  to  effect  where  alien  joins  in  making  location 
of  mining  claim;  Thompson  v.  Spray,  72  Cal.  531,  14  Pac.  184,  to 
point  that  birth  within  the  United  States  is  sufficient  in  absence  of 
showing  of  subjection  to  foreign  country;  Harris  v.  Kellogg,  117  Cal. 
487,  49  Pac.  708,  to  point  that  to  enable  paify  to  show  title  to  mining 
claim  it  is  necessary  to  allege  and  prove  citissenship;  Lee  v.  Justice 
Min.  Co.  2  Colo.  App.  119,  29  Pac.  1022,  to  point  that  alien  who  has 
never  declared  his  intention  to  become  a  citizen  is  not  qualified  locator 
of  mining  ground;  Bogan  v.  Edinburg,  etc.,  Mortg.  Co.  63  Fed.  197, 
11  C.  0.  A.  128,  discussing  right  of  alien  who  has  never  declared  his 
intention  to  become  a  citizen  to  pre-empt  public  lands;  Tibbitts  v. 
Ah  Tong,  4  Mont.  540,  2  Pac.  762,  to  point  that  alien  who  has  never 
declared  intention  to  become  citizen  is  not  qualified  to  locate  mining 
claim. 

Cited  in  reference  notes  in  14  Am.  Dec.  98,  as  to  right  of  alien  to 
hold  and  dispose  of  land  under  laws  of  Nevada;  63  Am.  Dec.  107,  only 
United  States  citizens,  or  those  having  declared  their  intention  to 
become  such,  can  make  a  valid  location;  7  L.R.A.(NS.)  813,  a  party 
seeking  to  acquire  a  right  of  location  for  mining  purposes  must  be  a 
citizen  of  the  United  States,  or  must  have  declared  his  intention  to 
become  such;  7  L.R.A.(X.S.)  815,  testimony  of  a  locator  of  a  mining 
claim  who  had  parted  with  all  his  interest  in  the  premises  located, 
that  he  was  not  a  citizen  when  he  made  his  location,  is  not  conclusive 
as  against  his  grantee  or  those  claiming  under  him;  7  L.R.A.(N.S.)  816, 
whether  a  person  attempting  to  locate  a  mining  claim  was  a  citizen 
at  the  time,  or  had  declared  his  intention  to  become  such,  is  a  question 
of  fact,  to  be  determined  by  the  evidence,  on  an  issue  as  to  the  validity 
of  the  location. 

—Treapais.  — Cited  in  Patchen  v.  Keeley,  19  Nev.  410,  14  Pac 
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350^  to  point  that  in  motion  for  trespass  upon  plaintiiTs  mine  the  close 
embraces  the  entire  land  within  the  plaintitTs  boundaries. 

^-—Notices  of  location.  —  Cited  in  Poujade  v.  Ryan,  21  Nev.  452, 
33  Pac.  660,  to  point  that  the  reference  to  permanent  monument  or 
natural  object  in  notices  of  location  is  not  required  by  law;  Carson 
City  etc  Min.  Co.  v.  North  Star  Min.  Co.  83  Fed.  666,  28  C.  C.  A.  333, 
as  to  rights  of  claimants  of  mining  claim  under  notice  of  location. 

Harking  boundaries.  —  Cited   in  Worthen  v.   Sidway,  72  Ark. 

223,  79  S.  W.  780,  to  point  marks  on  ground  of  mining  claim  may  be 
by  physical  marks  placed  or  by  any  natural  object  already  there  them- 
selves, or  in  connection  with  writings,  signs,  etc.,  tending  to  identify 
claim  as  to  quality  and  identity  of  land;  McCarthy  v.  Phelan,  132  Cal. 
406y  64  Pac  571,  to  point  that  whether  mining  claim  has  been  dis- 
tinctly marked  on  ground  to  show  boundaries  is  question  of  fact  to 
be  determined  upon  evidence  presented;  Gonu  v.  Russell,  3  Mont.  362, 
as  to  necessity  of  marking  boundaries  of  mining  claim. 

Cited  in  reference  note  in  7  L.R.A.(NJS.)  852,  to  point  that  under  the 
Federal  statutes  with  reference  to  the  location  of  mining  claims  unaided 
by  any  local  rules,  the  locator  of  a  mining  claim  is  bound  by  the  mark- 
ing out  of  a  surface  claim  and  the  working  of  the  lode  within  its 
boundaries;  and  the  lines  fixed  by  the  monuments  on  the  ground 
cannot  be  changed  so  as  to  interfere  with  other  claims  subsequently 
located. 

Patent  to.  — Cited  in  Lee  v.  Stahl,  9  Colo.  211,  11  Pac  78,  to 

point  that  all  equities  to  premises  sought  to  be  purchased  and  patented 
must  be  adjusted  prior  to  issue  of  patent. 

Action  to  quiet  title  to.  —  Cited  in  Union  Mill  etc.  Co.  ▼.  Warren, 

82  Fed.  520,  in  an  action  to  quiet  title  it  is  not  necessary  for  plaintilT 
to  set  out  specifically  the  character  of  his  own  title  or  to  allege  title  of 
defendant;  Tonopah,  etc.,  Min.  Co.  ▼.  Douglass,  123  Fed.  940,  in  an 
action  to  quiet  title  it  is  not  necessary  for  plaintiff  to  set  out  specifically 
the  character  of  his  own  title  or  to  allege  title  of  defendant;  Burke  v. 
McDonald,  2  Idaho,  651  (2  Idaho,  385),  33  Pac.  51,  in  discussing  rights 
of  different  claimants  to  lode  claim. 

Extra  lateral  rights.  —  Cited  in  Fitzgerald  v.  Clark,  17  Mont. 

120,  42  Pac  278,  52  Am.  St.  Rep.  676,  30  L.R.A.  808,  as  to  extra 
lateral  rights  of  locators  of  mining  claims;  Bullion  etc  Min.  Co.  v. 
Eureka  Hill  Min.  Co.  5  Utah,  70,  11  Pac.  533,  discussing  the  question  of 
broad-vein  doctrine. 

'^Proceedings"  defined.  —  Cited  in  Mars  v.  Oro  Fino  Min.  Co. 

7  S.  Dak.  618,  65  N.  W.  23,  in  discussing  meaning  of  term  "proceed- 
ings" as  used  in  statute. 

12  Nev.  331-337.    HAGERMAN  ▼.  LEE. 
Supplementary  proceedings.  —  Cited  in  Deering  y.  Richardson-Kimball 
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Co.  109  Oal.  83«  41  Pac.  803«  holding  that  an  order  direeting  that  hank 
pay  money  to  designated  creditor  was  erroneous  and  order  should  hare 
been  that  bank  might  bring  action  under  §  720  of  Code  Cir.  Proo. 
in  which  person  claiming  lien  upon  funds  by  prior  attachment  mi|^t 
have  their  interest  adjudicated;  Barber  ▼.  Briscoe^  9  Mont.  347,  23 
Pac  728,  to  point  that  party  who  has  obtained  ruling  in  his  favor 
cannot  complain  of  its  Intimate  results  and  that  ruling  on  motion 
to  set  aside  order  for  examination  of  appellant  is  not  appealable; 
Thompson  &  Sons  Mfg.  Co.  v.  Guenthner,  5  S.  Dak.  507,  59  N.  W.  728, 
in  discussing  appointment  of  receiver  in  supplementary  proceedings; 
Brown  v.  Edmonds,  6  S.  Dak.  513,  59  N.  W.  732,  in  discussing  purpose 
of  possession  as  to  supplementary  proceedings. 

12  Key.  337-344.    STATS  ▼.  COWELL. 

Evidence  in  cximinal  case.  — Cited  in  State  ▼.  Adams,  20  Kan.  322» 
to  point  that  where  there  is  evidence  of  conspiracy  to  conunit  crime 
and  its  subsequent  commission,  state  may  support  and  co-operate  by 
showing  ^u^  or  conduct  of  alleged  conspiracy  intermediate. 

Cited  in  reference  note  in  62  LJBLJl  237,  to  point  that  where  two  de- 
fendants were  jointly  indicted  for  crime  of  burglary  on  entering  dwell- 
ing house  of  A.  with  intent  to  steal,  evidence  of  one  of  the  defendants 
that  they  had  agreed  to  rob  him  on  a  former  occasion  was  held  ad- 
missible and  irrelevant  as  it  tends  to  prove  the  intent  of  defendants 
at  the  time  of  entering  into  the  dwelling  house.  On  point  that  it  was 
unnecessary  to  enclose  the  land  to  establish  possession. 

12  Nev.  345-355.    COURTNEY  ▼.  TURNER. 

Possession  of  land.  —  Followed  in  Rivers  v.  Burbank,  13  Nev.  408, 
on  point  that  it  was  proper  to  admit  testimony  to  show  it  was  unnec- 
essary to  enclose  land  in  question;  cited  in  Silver  Peak  Mines  v.  Val- 
calda,  79  Fed.  889,  in  sustaining  instruction  as  to  fact  necessary  to 
be  established  in  order  to  enable  party  to  recover  solely  upon  actual 
possession;  Gordon  v.  Ross-Higgins  Co.  162  Fed.  641,  in  discussing  acts 
sufficient  to  constitute  such  possession  of  public  land  as  will  support 
action  of  ejectment;  Pendo  v.  Beakey,  15  S.  Dak.  351,  89  X.  W.  657. 
discussing  what  constitutes  actual  possession  of  land;  Pendo  v.  Beakey, 
16  S.  Dak.  353,  89  N.  W.  658,  to  point  that  record  of  notice  is  not 
admissible  to  prove  sctual  possession  of  premises  therein  described  when 
such  record  is  not  authorized  by  law. 

Cited  in  reference  notes  in  60  Am.  Dec.  604,  to  point  that  prior  pos- 
session must  have  been  actual  to  support  a  recovery  in  ejectment 
founded  on  the  prior  possession  alone,  and  a  constructive  possession 
will  not  do;  116  Am.  St.  Rep.  570,  actual  possession  of  land  consists 
in  subjecting  it  to  the  will  and  dominion  of  the  occupant,  and  must 
be  evidenced  by  those  things  which  are  essentia!  to  its  beneficial  use. 
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12  Her.  865-361.    EMPBT  T.  SHERWOOD. 
No  dtetioB. 

12  Her.  861-369.    BARRETT  t.  UkCHMAN. 
No  dtatioiL 

12  Her.  369-392.    STATE  T.  AH  MOOK. 

Appeal  in  cximiaal  caiei.  — Cited  in  State  ▼.  Mills,  12  Nev.  405,  to 
point  that  statute  is  plain  as  to  method  of  procedure  in  appeal  of 
criminal  case  and  must  be  followed  in  malcing  of  transcript;  State 
▼.  Rover,  13  Ner.  20,  to  point  that  what  is  not  embodied  in  bill  of 
exceptions  should  not  be  included  in  transcript;  Smith  t.  Wells  Estate 
Co.  29  Ner.  416,  91  Pac  316,  to  point  that  only  bills  of  exception 
properly  settled  and  signed  by  the  judge  and  records  complying  with 
the  statute  will  be  considered  by  appellate  court. 

«— Authentication  of  reoord.  — Cited  in  State  t.  Murphy,  21  Ner. 
333,  31  Pac  513,  to  point  that  appellate  court  can  consider  only 
authenticated  record  in  passing  upon  correctness'of  action  of  trial  court. 

Bill  of  exceptions.  —  Cited  in  State  t.  Hill,  105   Pac   (Nev.) 

1026,  to  point  that  bill  of  exceptions,  when  properly  settled,  should  be 
filed  and  then  becomes  part  of  record;  People  v.  Pettit,  6  Utah,  242, 
14  Pac  337,  in  discussing  proYision  of  law  of  1878,  p.  120  in  relation 
to  instruction  requested  and  refused  becoming  part  of  bill  of  exceptions. 

Instmction.  — Cited  in  State  t.  Bums,  27  Nsy.  294,  74  Pac  984,  on 
point  of  courts,  of  its  own  motion,  to  instruct  Jury  in  criminal  case; 
State  T.  Williams,  28  Nev.  407,  82  Pac.  353,  to  point  that  instruction 
that  murder  committed  in  perpetration  of  robbery  is  in  the  first  degree. 

Homicide —- Deliberation.  —  Cited  in  reference  note  in  18  Am.  Dec. 
782,  to  point  that  if  a  killing  is  wilful,  deliberate,  and  premeditated, 
it  does  not  matter  how  short  the  time  is  before  the  homicidal  purpose 
is  carried  into  execution.  The  question  is  not  how  long  did  the  prisoner 
deliberate  before  giving  the  fatal  stroke,  but  did  he  deliberate  at  all? 

12  Her.  398-399.    EVANS  t.  LEE. 

Statute  of  frauds. —>  Cited  in  Lipscomb  t.  Nichols,  6  Colo.  293,  to 
point  that  statute  designing  to  prevent  frauds  will  not  be  allowed  to 
be  means  of  perpetration  of  a  fraud;  Walcott  t.  Watson,  53  Fed.  435, 
in  discussing  whether  contract  was  such  as  is  provable  or  required  by 
statute  of  frauds  to  be  in  writing;  Jones  v.  Patrick,  140  Fed.  408, 
discussing  point  when  any  improvement  made,  money  paid  or  service 
rendered  will  be  taken  out  of  statute  of  frauds. 

Specific  perfonnance.  —  Cited  In  Wenham  v.  Switzer,  59  Fed.  947, 
8  C.  C.  A.  404,  to  point  that  the  special  performance  of  contract  Is 
not  matter  of  absolute  right  but  rests  in  sound  discretion  of  court  to 
be  settled  with  reference  to  faet  in  each  particular  case;  McAdow 
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T.  Black,  4  Mont.  481,  1  Pae.  751,  to  point  that  aeknowledgmeot 
ia  no  part  of  conveyance,  and  it  can  be  enforced  between  parties  without 
any,  and  that  subsequent  incumbrancer  or  purchaser  with  notice  stands 
in  shoes  of  grantor. 

12  JXtr.  401-403,  28  Anu  Rep.  802.    STATE  ▼.  RTAN. 

Larceny.  — Cited  in  State  v.  Slingerland,  19  Nct.  138,  7  Pac  281, 
to  point  that  where  the  intent  is  to  deprive  the  owner  of  his  property, 
it  is  not  essential  that  the  taking  should  be  with  a  view  to  pecuniary 
profit;  State  v.  Thompson,  101  Pac.  (Nev.)  563,  to  point  that  it  does 
not  necessarily  follow  because  person  commits  trespass  on  mining  prop- 
erty he  intends  to  commit  grand  larceny;  People  v.  Brown,  105  Cal. 
69,  38  Pac.  519,  to  point  that  in  larceny  while  felonious  intent  of 
party  need  not  be  intent  to  convert  property  to  own  use,  it  must  be 
intended  to  wholly  and  permanently  deprive  owner  thereof;  People 
v.  Woodward,  31  Hun,  63,  to  point  that  in  prosecution  for  larceny  no 
benefit  to  guilty  agent  may  be  sought,  only  injury  to  owner;  People 
V.  Woodward,  2  N.  Y.  Crim.  43,  to  point  that  to  constitute  larceny  no 
benefit  to  the  guilty  agent  need  be  sought,  but  only  injury  to  owner; 
but  holding  that  under  N.  Y.  Rev.  Stat,  taking  must  be  for  purpose  of 
converting  to  use  of  taker,  disclosing  the  qualification  lucri  causa 
has  been  accepted  as  part  of  the  common-law  definition  of  the  offense. 
(Leonard,  J.,  dissenting). 

Cited  in  reference  notes  in  67  Am.  Dec.  274,  to  point  that  in  larceny 
the  taking  must  be  lucri  causa;  57  Am.  Dec.  275,  the  defendant  should 
take  the  property  with  the  intention  of  depriving  the  owner  of  the 
goods  permanently,  otherwise  the  offense  will  not  be  larceny;  51  Am. 
Rep.  315,  in  larceny  no  benefit  to  the  guilty  agent  may  be  sought, 
but  only  injury  to  the  owner;  51  Am.  Rep.  316,  breaking  open  a  tool- 
house,  taking  a  hand  car,  riding  it  on  the  railway,  and  leaving  It  at 
the  side  of  the  track,  does  not  constitute  a  larceny;  2  Am.  St.  Rep. 
391,  a  felonious  intent  is  essential  to  the  crime  and  although  there 
be  a  breaking  and  entering,  yet  the  crime  is  not  burglary,  but  a  mere 
trespass,  unless  such  intent  to  commit  a  felony  exists;  2  Am.  St. 
Rep.  392,  where  there  was  an  actual  breaking  and  entering,  and  the 
property  which  was  a  hand -car  was  taken  from  the  tool-house  of  a 
railroad  company,  and  used  by  the  defendants,  but  was  afterwards 
abandoned  by  them  and  left  on  the  side  of  the  track,  it  was  held  that 
the  necessary  felonious  intent  did  not  exist,  and  that  there  was  no 
burglary. 

12  Nev.  403-407.    STATS  t.  HILLS. 

Transcript  —  What  to  contain.  —  Cited  in  State  t.  Rover,  13  Nev.  20» 
to  point  that  what  is  not  embodied  in  bill  of  exceptions  should  not 
be  included  in  transcript. 

Bill  of  ezceptiona  — What  to  contaitt.— *Cated  in  State  t.  Potta, 
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20  Nev.  395,  22  FSic  756,  to  point  that  exhibits  offered  in  evidence  not 
included  in  bill  of  exceptions  cannot  be  considered  on  appeal;  Smith 
T.  Wells  EsUte  Co.  29  Nev.  416,  91  Pac.  316,  to  point  that  only  bill 
of  exceptions  properly  settled  and  signed  by  the  judge  and  records 
complying  with  statute  will  be  considered. 

Verdict.  —  Cited  in  State  v.  Wong  Fun,  22  Nev.  342,  40  Pac.  96, 
to  point  that  where  there  is  some  evidence  to  support  the  verdict  it 
will  not  be  reversed. 

12  Nev.  408-413.    STATE  EX  REL.  DRAKE  t.  HOB  ART. 

Mandanma.  —  Cited  in  SUte  v.  Crawford,  28  Fla.  474,  10  So.  120,  14 
LJI.A.  255,  to  point  that  the  office  of  State  Controller  is  one  of 
public  trust,  conferred  upon  the  individual  for  the  benefit  of  public  and 
if  he  refuses  to  perform  acts  which  concern  public  interests,  and  are 
auch  aa  are  required  to  be  performed  by  him,  mandamus  should  issue 
to  compel  tlie  performance  of  such  duties. 

Cited  in  reference  notes  in  89  Am.  Dec.  734,  to  point  that  mandamus 
will  lie  to  compel  an  officer  of  the  executive  department  of  the  state 
to  perform  a  duty  imposed  upon  him  by  law,  where  such  duty  is  purely 
ministerial  in  its  nature,  and  its  performance  is  demanded  by  the  public 
interest;  98  Am.  St.  Rep.  876,  mandamus  is  the  proper  remedy  to  compel 
permission  to  examine  and  inspect  public  records  and  documents;  58 
LJI.A.  853,  mandamus  issues  from  the  supreme  court  in  exercise  of 
original  jurisdiction. 

12  Her.  414-423.    STATE  ▼.  HARRIS. 

Murder— Degrees  of.  — Affirmed  in  State  v.  Hymer,  15  Nev.  64,  aa 
to  distinction  between  murder  in  the  first  and  second  degree. 

Instruction.  —  Affirmed  in  State  v.  Pritchard,  15  Nev.  79,  on  point 
that  instruction  complained  of,  if  given  alone  could  not  be  upheld,  but, 
in  connection  with  others,  was  correct. 

Jury  —  Challenge  for  implied  bias.  —  Affirmed  in  State  v.  Pritchard, 
15  Nev.  79,  on  point  that  allowing  challenges  by  the  court  for  implied 
bias  is  not  subject  to  review. 

Separation  of  jury,  new  trial.  — Cited  in  State  v.  Pritchard,  15  Nev. 
100,  to  point  that  failure  to  keep  the  jurors  in  custody  is  prima  facie 
evidence  for  new  trial  and  casts  upon  the  state  burden  of  proving  no 
prejudice  could  or  did  ensue;  cited  in  State  v.  Ward,  19  Nev.  301, 10  Pac. 
134,  to  point  that  a  new  trial  should  not  be  granted,  upon  the  ground  of 
a  separation  of  the  jury,  where  it  satisfactorily  appears  that  no  juror 
had  any  communication  with  any  outside  person  in  relation  to  the 
case,  or  received  any  impressions  except  those  derived  at  the  trial. 

Cited  in  reference  notes  in  43  Am.  Dec.  82,  to  point  that  the  separa- 
tion of  the  jury  in  such  case  after  the  cause  is  submitted  is  ground  for 
a  new  trial  unless  it  affirmatively  appears  that  there  was  no  improper 
communication,  directly  or  indirectly;  43  Am.  Dee.  87,  and  103  Aol  St. 
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Rep.  I689  if  an  opportunity  it  given  to  exchange  a  single  word  with  the 
jury,  out  of  the  hearing  of  the  officer,  it  seems  that  it  is  technical  sepa 
ration. 

Infonnality  in  drawing.  —  Cited  in  Bird  ▼.  State,  18  Fla.  498, 

to  point  that  mere  infonnality  of  officer  drawing  jury,  or  any  irregu- 
larity or  misconduct  in  jurors  themselves  is  not  sufficient  ground  for 
setting  aside  verdict  when  court  is  satisfied  party  complaining  has  not 
received  injury. 

Indictment  — Objection  to.  — Cited  in  State  v.  Buirelli,  27  Nev.  46, 
71  P.  633,  query  as  to  whether  point  of  indictment  is  not  shown  to  have 
been  found  by  grand  jury  of  any  county  created  by  statute  is  too  lale 
for  demurrer;  State  v.  Hill,  48  W.  Va.  133,  36  S.  £.  831,  to  point  that 
fact  indictment  is  not  endorsed  "true  bill"  and  signed  by  foreman  of 
grand  jury  being  mere  technical  must  be  taken  advantage  of  before 
pleading  or  it  is  deemed  waived. 

Special  district  attorney.  —  Cited  in  People  v.  Lytle,  7  App.  Div. 
666,  11  N.  Y.  Cr.  242,  40  N.  Y.  Supp.  162,  as  to  power  of  trial  court 
in  absence  of  statutory  provision  to  appoint  special  district  attorney 
where  district  attorney  absent  by  reason  of  sickness. 

12  Nev.  423-446.    BUCKLEY  t.  BUCKLEY. 

Cited  in  Buckley  v.  Buckley,  14  Nev.  262,  and  Buckley  v.  Buckley, 
16  Nev.  182,  same  case  on  subsequent  appeals. 

Replevin.  — Cited  in  Ward  v.  Carson  River  Wood  Co.  13  Nev.  62,  to 
point  that  in  replevin  where  property  cannot  be  retained  plaintiff  is  en- 
titled to  recover  for  compensation  for  property  taken  but  is  not  entitled 
to  value  of  increase  by  expenditure  of  labor  and  money  by  defendant; 
Waters  v.  Stevenson,  13  Nev.  167,  29  Am.  Rep.  293,  to  point  that  in 
action  to  recover  specific  personal  propcrtv  if  return  cannot  be  had  an4 
value  has  been  appreciated  by  labor  a.«'i  expenditure  of  wrongdoer 
acting  wrongfully  but  in  good  faith,  the  latter  may  retain  proof  if 
owner  has  been  fully  compensated;  followed  in  Gardner  v.  Brown,  22 
Nev.  169,  37  Pac.  240,  on  point  that  in  action  for  specific  property 
plaintiff  is  entitled  to  value  at  time  of  trial  where  the  thing  itself 
cannot  be  returned;  distinguished  in  Schwartz  v.  Stock,  26  Nev.  147, 
65  Pac.  364,  as  not  applicable;  cited  in  Schrandt  v.  Young,  62  Neb. 
262,  86  N.  W.  1088,  to  point  that  in  action  of  replevin  defendant's  right 
to  recover  damages  for  detention  does  not  depend  upon  whether  prop- 
erty is  or  is  not  returned;  Auerbach  v.  Marks,  10  Daly,  178,  to  point 
that  in  replevin  judgment  may  be  given  according  to  the  rights  of  the 
parties  in  respect  to  the  property,  in  the  condition,  situation  or  status 
at  time  of  trial  and  judgment. 

Cited  in  reference  note  in  11  Eng.  Rul.  Cas.  171. 

Right  to  increase.- Cited  in  Wade  v.  Gould,  8  Okla.  695,  69 

Pac.  12,  discussing  right  of  plaintiff  to  increase  in  replevin;  Morrlt  v. 
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Cbbiirn,  71  Tex.  408,  9  S.  W.  346,  in  discussing  measure  of  damages  in 
action  of  trover  and  conversion  holding  entitled  to  increase  of  live 
stock. 

Cited  in  reference  note  in  24  Am.  Dec  85,  to  point  that  in  action  for 
replevin  of  band  of  sheep  and  their  increase  where  there  was  no  evidence 
of  improper  motive  or  intentional  wrong,  and  the  court  held  that  al- 
though as  long  as  identification  was  possible  the  plaintiff  was  entitled 
to  his  property  without  making  any  compensation  for  its  increase  of 
value,  through  the  care  and  labor  of  the  defendant,  jet  if  he  sought 
compensation  in  money  a  different  rule  would  be  adopted — a  rule  pro- 
tecting the  rights  of  both  parties. 

Evidence  —  Entry  in  memorandun  book.  —  Cited  in  Buckley  v.  Buck- 
ley, 16  Nev.  184,  as  to  sufficiency  of  preliminary  proof  for  admission  in 
evidence  in  entry  in  memorandum  book;  Ckin  v.  Williams,  16  Nev.  429, 
action  on  entry  taken  in  principal  case;  Hay  r.  Peterson,  6  Wyo.  445, 
45  Pae.  1080,  34  LJRJL  592,  as  to  admissibility  in  evidence  memorandum 
written  by  deceased  person  upon  date  on  calendar  indicating  payment 
of  money  to  creditors  without  showing  amount. 

Cited  in  reference  notes  in  15  Am.  Dec.  191,  to  point  that  books  of 
original  entries  made  by  a  party  in  the  regular  course  of  his  business 
may  be  received  in  evidence  after  his  death,  the  foundation  being  laid 
that  the  books  in  question  are  books  of  original  entry  and  are  proven 
to  be  in  the  handwriting  of  the  decedent;  52  L.R.A.  558,  to  account 
book  kept  by  a  deceased  person,  accompanied  by  testimony  of  his  per- 
sonal representative  that  it  was  the  book  in  which  he  kept  his  accounts; 
that  the  handwriting  therein  was  principally  the  decedent's,  the  rest 
being  the  handwriting  of  the  witness;  that  the  entries  were  made  at  or 
about  the  time  the  transactions  to  which  they  referred  occurred;  and 
that  it  was  the  book  in  which  the  decedent  had  settled  with  persona 
with  whom  he  had  business, — was  admitted  in  Buckley  v.  Buckley, 
12  Nev.  423,  affirmed  in  16  Nev.  180. 

—— Cross-ezamination. «— Cited  in  reference  note  in  12  L.RA.  693, 
to  point  that  a  party  has  no  legal  right  to  cross-examine  a  witness 
except  as  to  facts  and  circumstances  connected  with  the  matters  stated 
on  the  direct  examination. 

Supplemental  petition.  —  Cited  in  Foote  r.  Burlington  Gaslight  Co. 
103  Iowa,  580,  72  N.  W.  756,  to  point  that  continuance  of  same  grievance 
after  commencement  of  suit  must  be  pleaded  by  way  of  supplementary 
petition;  Payne  v.  School  District,  87  Mo.  App.  419,  in  discussing 
what  cannot  be  pleaded  in  supplementary  petition. 

12  Nev.  446-470.    BOSEOWITZ  t.  DAVIS. 

Co-tenants  —  Adverse  title.  —  Cited  in  Franklin  Min.  Co.  v.  O'Brien, 
22  Colo.  137,  43  Pac.  1019,  55  Am.  St.  Rep.  125;  McPheeters  y.  Wright, 
124  Ind.  672,  24  N.  £.  738,  9  L.R.A.  180,  and  Cedar  Canyon  etc  Min.  Cow 
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r.  Yarwood,  27  Wash.  284,  67  Pac  753,  91  Am.  St.  Bep.  950,  as  to  rule 
in  acquisition  of  adverse  title  by  co-tenants. 

Cited  in  reference  notes  in  51  Am.  Dee.  753,  to  point  that  where  land 
is  purchased  and  the  conveyance  of  legal  title  is  taken  in  the  name  of 
one  person  while  the  consideration  or  purchase  price  is  paid  by  another 
a  trust  arises  at  once  in  favor  of  the  person  paying  the  purchase  money 
and  the  holder  of  the  legal  title  becomes  a  trustee  for  him;  95  Am. 
Dec.  768,  relation  existing  between  co-tenants  is  oonfidential  in  its  na- 
ture disabling  each  to  buy  in  and  secure  to  his  own  exclusive  benefit 
without  the  consent  of  the  others,  in  outstanding  encumbrance  or  ad- 
verse title;  and  where  plaintiff  does  not  buy  in  the  others  are  entitled 
to  sliare  in  benefit,  unless  they  in  some  way  refuse  or  neglect  to  assert 
their  right  in  this  behalf;  19  LJtJl.(N.S.)  527,  cotenant  seeking  to 
share  in  the  benefit  of  a  purchase  of  an  outstanding  title  by  his  «ck 
tenant  must  assert  such  ri^^t  within  a  "reasonable  time/* 
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18  Her.  17-25.    STATE  ▼.  ROVSS. 

Cited  in  County  of  Washoe  t.  County  of  Humboldt,  14  Ner.  126^ 
in  giving  history  of  pending  litigation. 

InatructiOB.  — Affirmed  in  State  t.  St.  Clair,  16  Nev.  215;  State  v. 
Maher,  25  Nev.  471,  62  Pac.  236,  and  SUte  v.  Buralli,  27  Nev.  54,  71 
Pac.  536,  on  point  that  refusal  of  an  instruction  already  given  in  sub- 
stance by  the  court  on  its  own  motion  is  not  error;  distinguished  in 
People  V.  VereneseneckockockhoiT,  129  Cal.  504,  62  Pac.  113,  in  com- 
menting on  instruction  on  trial  for  murder. 

Bill  of  ezceptions.  — Cited  in  Smith  t.  Wells  Estate  Co.  29  Ney.  416, 
91  Pac.  316,  to  point  that  bill  of  exceptions  properly  settled  and  signed 
by  the  judge  and  records  complying  with  the  statute  onlv  w'll  I)e  con- 
sidered; State  V.  Hill,  105  Pac  (Nev.)  1026,  to  point  that  bill  of  excep* 
tions,  when  properly  settled,  should  be  tiled,  and  then  becomes  part 
of  record. 

Circumstantial  evidence.  —  Cited  in  Horn  v.  State,  12  Wyo.  158,  73 
Pac.  725,  discussing  sufficiency  of  circumstantial  evidence  to  sustain 
conviction  of  accused. 

Cited  in  reference  note  in  97  Am.  St.  Rep.  777,  to  point  the  existence 
of  the  inculpatory  facts  in  circumstantial  evidence  need  not  be  abso- 
lutely incompatible  with  the  innocence  of  the  accused  and  incapable  of 
explanation  upon  any  other  reasonable  hypothesis  than  that  oT  guilt, 
the  true  rule  being  that  the  facts  shall  not  only  be  consistent  with  the 
guilt  accused,  but  inconsistent  with  any  other  national  conclusion;  to 
require  absolute  incompatibility  with  innocence  being  to  require  proof 
of  guilt  beyond  the  possibility  of  a  doubt. 

13  Nev.  25-44.    BISHOP  ▼.  STEWART. 

Beneficiary  under  contract  may  sue.  —  Cited  in  Jones  v.  Pacific  Wood 
L.  ft  F.  Co.  13  Nev.  375,  29  Am.  Rep.  308,  holding  defendant's  agreement 
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to  pay  laborers  not  agreement  to  pay  another's  bat  its  own  debt,  laborer 
could  sue;  Miliani  y.  Tognini,  19  Ner.  135,  7  Pac.  279,  to  point  that 
beneficiary  can  sue  on  contract  for  bis  benefit. 

Cited  in  reference  notes  in  25  LiRJL  269,  and  64  L.ILA.  596,  to  point 
that  the  statute,  which  provides  that  every  action  shall  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  the  beneficiary  named  in  the 
contract  may  maintain  an  action  thereon  in  his  own  name;  64  UBLA. 
596,  to  point  that  person  benefited  by  contract  to  which  he  is  not  a  party 
can  maintain  suit  on  it. 

EstoppeL  —  Cited  in  Bums  v.  Loftus,  104  Pac  (Nev.)  248,  holding 
the  ordinary  rule  of  estoppel  applied  to  facts  as  found  in  case  bar  re- 
covery in  an  action  against  sublessees  of  mine. 

Rescission. » Cited  in  Harden  ▼.  Lang,  110  Ga.  395,  36  S.  E.  102, 
to  point  that  party  seeking  to  rescind  contract  must  either  give  back 
or  offer  to  return  whatever  of  value  has  been  received. 

Cited  in  reference  note  in  74  Am.  Dec.  662,  to  point  that  contract 
must  be  rescinded  in  toto  or  not  at  all,  and  a  party  cannot  rescind 
while  retaining  part  of  his  advantage  under  the  contract. 

13  Nev.  44-64.    WOOD  t.  CARSON  RIVER  WOOD  CO. 

Trover  and  conversion  —  Jarisdiction  and  damages. -*  Cited  in  Waters 
v.  Stevenson,  13  Nev.  168,  29  Am.  Rep.  293,  to  point  where  property  is 
converted  to  one  place  and  demand  made  for  it  at  another  the  conver- 
sion occurred  at  former  place  and  rights  of  parties  are  governed  ac- 
cordingly; Parker  v.  Waycross  etc  R.  Co.  81  Ga.  397,  8  S.  E.  875,  dis- 
cussing measure  of  damages  for  trespass  and  conversion  of  timber; 
Jones  V.  Kellogg,  51  Kan.  284,  37  Am.  St.  Rep.  291,  33  Pac  1003,  as 
to  right  of  assignee  to  maintain  trover  for  possession  of  goods  of  as- 
signor; Beede  v.  Lamprey,  64  N.  H.  513,  10  Am.  St.  Rep.  430,  15  Atl. 
135,  to  point  that  measure  of  damages  in  trover  is  measure  of  value  at 
time  and  place  of  conversion,  with  interest,  after  allowing  nothing 
for  value  subsequently  added  by  defendant;  Velzian  v.  Lewis,  15  Ore. 
546,  3  Am.  St.  Rep.  191,  16  Pac.  635,  to  point  that  demand  is  not  neces- 
sary before  action  for  conversion;  Walley  v.  Deseret  Nat.  Bank,  14 
Utah,  320,  47  Pac.  151,  to  point  that  refusal  to  surrender  possession 
on  demand  is  not  of  itself  conversion;  it  is  only  evidence  of  conver- 
sion and  subject  to  explanation;  Chappell  v.  Puget  Sound  Reduction 
Co.  27  Wash.  68,  91  Am.  St.  Rep.  823,  67  Pac.  392,  to  point  that  in  action 
for  conversion  of  standing  timber  the  measure  of  damages  was  the  price 
of  such  timber  in  the  vicinity  and  not  value  of  logs  cut  from  it  in  dis- 
tant market. 

Cited  in  reference  note  in  24  Am.  Dec  82,  to  point  that  where  prop- 
erty is  converted  in  one  place  and  transported  to  another  the  measure 
of  damages  is  its  value  in  the  former  place. 

Cited  in  reference  notes  in  24  Am.  St.  Rep.  804,  to  point  that  a  pur- 
chaser of  property  from  one  without  authority  to  sell,  taking  posaessioD 
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«nd  ezerdting  dominion  is  guilty  of  conversion  though  no  demand  on 
him  is  made  by  the  owner;   19  LJLA.  656,  the  conversion  is  at  the 
place  of  separation  from  the  realty,  and  the  measure  of  damages  is  the 
▼alue  of  the  logs  there,  with  interest. 
Cited  in  reference  note  in  17  Eng.  Rul.  Gas.  879. 

Trespass.  —  Cited  in  Dwight  ▼.  Elmira  C.  &  N.  R.  Co.  132  N.  Y.  202, 
28  Am.  St.  Rep.  566,  30  N.  £.  399,  15  L.R.A.  618,  to  point  that  in  tres- 
pass for  cutting  forest  trees  the  measure  of  damages  is  their  value 
separated  from  the  soil;  Ross  v.  Scott,  15  Lea  (Tenn.)  489,  to  point 
that  where  there  is  honest  dispute  as  to  title  or  where  trespass  has 
been  from  ignorance  settlement  will  be  confined  to  value  upon  trespass 
committed. 

Cited  in  reference  note  in  64  Am.  Rep.  422,  to  point  that  in  trespass 
in  cutting  timber  the  measure  of  damages  is  the  value  of  the  trees 
before  they  were  cut. 

13  Nev.  65-77.    SMITH  ▼.  STEWART. 

Homestead.  —  Cited  in  Lachman  v.  Walker,  15  Nev.  425,  as  to  what 
actions  constitute  selection  of  homestead;  Commercial  etc.  Bank  v. 
Corbett,  Fed.  Cas.  No.  3,058,  6  Sawy.  643,  as  to  what  land  may  be 
held  under  claim  of  homestead. 

Cited  in  reference  note  in  70  Am.  Dec.  351,  to  point  that  where  a 
homesteader  resides  upon  his  homestead  lot  and  such  lot  with  the  im- 
provements is  not  above  the  statutory  value,  the  entire  lot  is  exempt 
without  regard  to  the  use  to  which  the  other  parts  of  the  lot  may  be 
pnt. 

13  Nev.  78-83.    600CH  ▼.  SULLIVAN. 

Appeal  —  Exception  must  be  stated.  —  Cited  in  Sch warts  v.  Stock, 
26  Nev.  150,  65  Pac.  355,  to  point  that  exception  must  be  particularly 
stated  or  it  will  not  be  considered  on  appeal. 

Cited  in  reference  note  in  49  LJtJL.  515,  to  point  that  where,  for 
the  mutual  benefit  of  the  contracting  parties,  they  agree  jointly  to 
oonstruct  a  ditch  for  a  common  purpose,  and  each  performs  his  portion 
of  the  labor  and  advances  his  share  of  the  expenses,  the  performance 
will  be  sufficient  to  take  the  case  out  of  the  statute  of  frauds. 

13  Nev.  84-85.    ALDSSSON  T.  GILMORS. 

Appeal  — Findings  not  considered,  when.  — Cited  in  Hanson  v.  Chiato- 
vich,  13  Nev.  396;  Simpson  v.  Ogg,  18  Nev.  30,  1  Pac.  828,  and  Poujade 
V.  Ryan,  21  Nev.  451,  33  Pac.  660,  to  point  that  findings  of  fact  not 
considered  on  appeal  unless  embodied  in  statement  of  case;  followed  in 
Adams  v.  Rogers,  102  Pac.  (Nev.)  699,  on  point  that  findings  of  trial 
court  cannot  be  considered  on  appeal  unless  embodied  in  statement. 

New  triaL  —  Distinguished  in  Bliss  v.  Grayson,  24  Nev.  440,  56 

Pae.  235,  as  not  applicable  because  examination  of  statement  on  motion 
26 
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for  new  trial  shows  same  fully  set  out  therein  as  part  of  the  state- 
ment. 

Judgment  without  jurisdiction.  —  Cited  in  Pratt  ▼.  Stone,  25 

Nev.  373,  60  Pac.  515,  to  point  that  no  appeal  lies  from  judgment  ren- 
dered without  jurisdiction;  it  may  be  annulled  on  certiorari. 

13  Nev.  85-92.    MARTIN  ▼.  FIRST  DISTRICT  COURT. 

Distinguished  in  Nevada  Cent.  R.  Co.  v.  District  Court,  21  Nev.  414, 
32  Pac.  674,  on  point  that  in  case  at  bar  answer  was  filed  and  issue 
of  facts  made  in  justice  court. 

Justice's  judgment.  —  Cited  in  Wiggins  v.  Henderson,  22  Nev.  108, 
36  Pac.  460,  to  point  that  usual  mode  of  reviewing  judgment  by  justice 
court  is  by  appeal,  but  where  judgment  is  by  default  no  appeal  lies  (see 
title  "Certiorari,"  this  note);  Zimmerman  v.  Bradford-Kennedy  Co.  14 
Idaho,  686,  95  Pac.  827,  to  point  that  trial  de  novo  on  appeal  implies 
trying  anew  and  issues  that  have  been  previously  tried;  party  cannot 
make  answer  and  raise  new  issue  of  facts;  Gage  v.  Maryatt,  9  Mont. 
266,  23  Pac.  337,  to  point  that  all  appellate  court  can  do  in  case  of 
appeal  from  justice  is  to  try  case  anew;  Italian-Swiss  etc.  Colony  v. 
Bartagnolli,  9  Wyo.  207,  61  Pac.  1020,  in  discussing  right  of  appeal  from 
judgment  of  justice  of  peace  and  review. 

Complaint.  —  Cited  in  Pratt  v.  Stone,  25  Nev.  371,  60  Pac  514,  as 
to  sufficiency  of  complaint. 

Certiorari.  —  Cited  in  Chapman  v.  «Tustice  Court,  29  Nev.  159,  86  Pac. 
554,  as  to  certiorari  where  lower  court  acts  without  jurisdiction;  Chap- 
man V.  Justice  Court,  29  Nev.  160,  86  Pac.  554,  to  point  that  certiorari 
will  not  lie  where  there  is  remedy  by  appeal;  Fitchett  v.  Henley,  104 
Pac.  (Nev.)  1066,  to  point  that  in  a  case  where  judgment  is  rendered 
by  justice  of  peace  without  jurisdiction  the  appeal  will  confer  no  juris- 
diction upon  appellate  court;  the  remedy  is  by  certiorari 

13  Nev.  92-1 OZ    VIRGINIA  &  T.  R.  CO.  ▼.  LYNCH. 

Prior  possession.  —  CStcd  in  Fitchett  v.  Henley,  104  Pac.  (Nev.)  1063, 
to  point  that  prior  possession  is  prima  facie  evidence  of  title  and  in 
absence  of  better  one  must  be  deemed  equivalent  to  title. 

Eminent  domain.  —  Cited  in  reference  note  in  14  L.R.A.  381,  to  point 
that  if  a  railroad  company  in  laying  its  tracks  in  tke  street  changed 
the  grade  or  otherwise  permanently  obstruct  access,  an  adjoining  lot- 
owner  must  be  paid  damages. 

13  Ney.  103-106.    WEARNE  ▼.  HATNES. 
No  citation. 

13  NeT.  106-156.    SOLEN  y.  VIRGINIA  &  T.  R.  CO. 
Solen  ▼.  Virginia  &  P.  R.  Co.  14  Nev.  405,  same  case  on  second  ap- 
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peal;  cited  in  Solen  y.  Virginia  &  T.  R.  Co.  15  Nev.  316,  317,  in  reciting 
history  of  case. 

Personal  injury.  —  Followed  ip  Bunting  v.  Central  Pac.  R.  Co.  14  Nev. 
355,  on  point  that  plaintifTs  negligence  did  not  relieve  defendpjit  of  duty 
of  exercising  ordinary  care  and  prudence ;  cited  in  Bunting  v.  Central  Pac 
R.  Co.  14  Nev.  362,  as  to  right  of  plaintiff  to  have  question  of  contribu- 
tory negligence  submitted  to  evidence;  Cohen  v.  Eureka  &  P.  R.  Co. 
14  Nev.  386,  as  to  what  state  of  proof  will  entitle  railroad  to  action 
for  nonsuit  in  action  of  injuries;  Cohen  v.  Eureka  &  P.  R.  Co.  14  Nev. 
387,  to  point  that  question  of  contributory  neglect  in  any  case  should 
be  submitted  to  jury;  Bunting  y.  Central  Pac.  R.  Co.  16  Nev.  284,  to 
point  that  plaintilTs  neglect  was  on  proximate  case  of  injury  and  would 
still  be  entitled  to  recover;  Bunting  y.  Central  Pac.  R.  Co.  16  Nev.  297, 
to  point  that  engineer  has  no  right  to  presume  that  traveler  in  walking 
or  driving  across  the  track  will  use  due  care  and  prudence;  Hutson  v. 
Southern  California  Ry.  Co.  150  CaL  707,  89  Pac.  1096,  and  Meeks  y. 
Ohio  River  Ry.  Co.  62  W.  Va.  103,  43  S.  E.  120,  in  discussing  question 
of  negligence  of  railroad  company  causing  personal  injury  complained 
of;  Engler  v.  Western  Union  Tel.  Co.  69  Fed.  188,  to  point  that  damages 
for  personal  injuries  must  depend  upon  facts  and  circumstances  proved; 
McMurray  v.  Basnett,  18  Fla.  623,  in  discussing  question  of  damages  in 
case  of  personal  injury;  Atchison  etc.  R.  Co.  v.  Morgan,  43  Kan.  12, 
22  Pac.  999,  to  point  that  question  whether  obstruction  of  railroad  by 
snowstorm  and  gale  of  wind  was  temporary  only,  is  for  the  jury. 

Cited  in  reference  note  in  14  L.R.A.  678,  to  point  that  fifteen  thou- 
sand dollars  is  not  excessive  for  injuries  to  a  miner  thirty- four  years 
old  who  had  no  means  of  support  except  his  occupation  in  a  mine,  where 
by  the  accident  his  right  shoulder  and  some  ribs  were  broken,  his  right 
arm  disabled,  a  leg  had  to  be  amputated,  and  he  was  confined  to  his 
bed  six  weeks. 

Duty  to  stop,  look,  and  listen.  —  Cited  in  Bunting  y.  Central  R. 

Co.  14  Nev.  358,  as  to  duty  of  traveler  to  stop,  look,  and  listen;  Cohen 
y.  Eureka  &  P.  R.  Co.  14  Nev.  394,  to  point  as  to  plaintiff's  right  to  pass 
over  crossing;  Southern  Pac  Co.  y.  Harada,  109  Fed.  383,  48  C.  C.  A. 
423,  in  discussing  question  of  ordinary  care  in  case  of  injury  by  rail- 
road at  crossing;  Lyman  v.  Boston  etc.  R.  Co.  66  N.  H.  203,  20  Atl.  978, 
11  L.R.A.  366,  to  point  plaintiff  not  required  in  all  cases  to  prove  that 
he  looked  and  listened;  that  it  may  be  inferred  that  he  did  what  a 
prudent  man  would  do  to  save  his  life. 

Instruction.  —  Cited  in  State  v.  Davis,  14  Nev.  414,  to  point  that 
parties  desiring  more  explicit  instruction  as  to  reasonable  doubt  should 
prepare  such  instruction  and  ask  the  court  to  give  it. 

Verdict  —  Setting  aside. -— Cited  in  Albion  Consol.  Min.  Co.  y.  Rich- 
mond Min.  Co.  19  Nev.  231,  8  Pac.  484,  to  point  that  court  should  not 
invade  legitimate  province  of  the  jury  in  setting  verdict  aside;  Taylor 
y.  Nevada  C.  O.  R.  Co.  26  Nev.  429,  69  Pac.  860,  as  to  when  courts  may 
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interfere  with  verdict  of  jury  to  asaesB  damages  for  personal  injuries; 
State  V.  Thompson,  101  Pac.  (Nev.)  560,  to  point  that  where  evidence  is 
conflicting,  verdict  will  not  be  disturbed  where  if  there  is  evidence  suf- 
ficient to  support  it,  it  being  province  of  jury  to  weigh  evidence  and  de- 
termine credibility  of  witnesses;  Burch  v.  Southern  Pac  Co.  104  Pac. 
(Nev.)  229,  to  point  that  damages  for  personal  injury  given  by  vendee 
of  jury  ought  not  to  be  interfered  with  by  an  appellate  court  unless 
it  clearly  appears  that  there  has  been  a  mistake  of  the  principles  in 
which  damages  were  estimated  for  some  improper  motive  or  bias  indi- 
cating some  prejudice  on  part  of  the  jury;  Burch  v.  Southern  Pac.  Co. 
104  Pac.  (Nev.)  239,  to  point  that  where  there  is  substantial  confliot 
in  testimony,  appellate  court  should  interfere  when,  upon  all  the  evi- 
dence, it  is  clear  a  wrong  conclusion  has  been  reached. 

Assumption  of  risk.  —  Cited  in  Patnode  v.  Barter,  20  Nev.  307»  21 
Pac  680,  as  to  assumption  of  risk  by  employee. 

Withdrawal  of  case  from  jury.-— Cited  in  Burch  v.  Southern  Pae. 
Co.  104  Pac.  (Nev.)  240,  discussing  when  case  should  be  withdrawn 
from  jury. 

13  Nev.  157-184,  29  Am.  Sep.  293.    WATERS  v.  STEVENSON. 

Mines  and  mining  —  Lease  reserving  royalty. — Cited  in  Higgins  v. 
California  Petroleum  etc.  Co.  109  Cal.  308,  41  Pac  1088,  discussing 
lease  of  mine  reserving  a  royalty  as  rent  and  holding  same  unobjeo- 
tionable. 

Trespasser  on  mine. -» Cited  in  St.  Clair  v.  Cash  Gold  Min.  etc 

Co.  9  Colo.  App.  242,  47  Pac  468,  to  point  that  trespassers  on  mine 
can  reap  no  benefit  from  their  own  wrong  and  must  buy  value  of  ore 
without  credits  for  labor  incident  to  its  extraction;  Parker  v.  Waycross 
etc.  R.  Co.  81  Ga.  397,  8  S.  £.  875,  to  point  that  where  party  is  an 
unintentional  or  mistaken  trespasser  or  an  innocent  vendee  from  such 
trespasser,  the  measure  of  damages  is  the  value  of  the  time  of  convey- 
ance, less  the  amount  to  which  he  and  his  vendor  have  added  to  its 
value;  Hall  v.  Abraham,  44  Or.  481,  76  Pac.  883,  discussing  instruction 
as  to  measure  of  damages  in  action  for  trespass  upon  a  mine  and  con- 
verting ore. 

Cited  in  reference  notes  in  24  Am.  Dec.  79,  to  point  that  an  uninten- 
tional trespasser,  taking  ore  from  another's  mine,  should  be  allowed  the 
necessary  cost  of  mining  it;  33  Am.  Rep.  69,  where  a  wrongdoer  has 
taken  property  perfectly  innocently  and  ignorantly,  without  any  negli- 
gence in  estimating  damages  the  jury  are  to  consider  the  mischief  that 
has  been  really  done  to  plaintiff  and  should  assess  damages  at  what 
would  have  been  a  fair  price  if  wrongdoer  had  bought  the  coal  while 
it  was  yet  a  portion  of  the  land;  36  Am.  Rep.  770,  measure  of  dam- 
ages for  the  coal  taken  is  the  value  thereof  at  the  mouth  of  the  shaft, 
less  cost  of  raising  it  and  without  any  deduction  for  the  expense  of 
getting  or  severing  it  from  the  freehold. 
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Damages.  —  Cited  in  Austin  ▼.  Huntsville  Coal  etc  Co.  72  Mo.  54& 
(87  Am.  Rep.  446),  86  Am.  Rep.  778,  as  to  meaaure  of  damages  in  per- 
sonal injury  case;  Ross  v.  Scott,  16  Lea  (Tenn.)  488,  to  point  that 
only  safe  and  just  rule  in  actions  of  damages,  whether  ex  contractu 
or  ex  delicto  is  to  give  the  injured  party  as  near  compensation  as  th* 
imperfection  of  human  tribunal  will  permit. 

Cited  in  reference  notes  in  24  Am.  Dec.  71,  to  point  that  there  is 
a  growing  inclination  among  all  courts  where  it  can  be  done,  to  apply 
the  only  safe  and  just  rule  in  actions  for  damages,  whether  ex  con- 
tractu or  ex  delicto,  and  that  is  to  give  the  injured  party  as  near  com- 
pensation as  the  imperfections  of  human  tribunals  will  permit;  64 
Am.  Rep.  422,  there  is  a  growing  inclination  among  all  the  courts 
where  it  can  be  done,  to  apply  the  only  safe  and  just  rule  in  actions 
of  damages,  whether  ex  contractu  or  ex  delicto,  and  that  is  to  give  the 
injured  party  as  near  compensation  as  the  imperfection  of  human 
tribunals  will  permit. 

Trover  and  conversion.  —  Cited  in  Beede  v.  Lamprey,  64  N.  H.  618, 
10  Am.  St.  Rep.  430,  16  Atl.  136,  to  point  that  measure  of  damage 
in  action  of  trover  for  conversion  of  trees  is  value  of  the  property  at 
time  and  place  of  conversion;  Keys  v.  Pittsburg  &  W.  Coal  Co.  58  Ohio 
St.  270,  66  Am.  St.  Rep.  762,  60  N.  E.  916,  41  L.R.A.  686,  as  to  measure 
of  damages  for  conversion  where  bad  faith  or  wilful  disregard  of  rights 
la  shown. 

Generally.  — Cited  in  reference  notes  in  17  Eng.  Rul.  Cas.  878;  17 
Eng.  Rul.  Cas.  880,  and  17  Eng.  Rul.  Cas.  883. 

13  Ner.  184-194.    FERGUSON  ▼.  VIRGINIA  &  T.  R.  S.  CO. 

ated  in  United  States  v.  Parker,  120  U.  S.  94,  30  L.  ed.  604,  7  Sup. 
Ct.  467,  as  to  construction  of  §  70  of  the  Civil  Procedure  Act  of  Nevada, 
Laws  1869,  p.  206,  being  §  3092  Gen.  Stats.  1886. 

13  Ner.  194-203.    STATE  ▼.  CONSOLIDATED  VIRGINIA  HIN.  CO. 

Magistrates — Record.  —  Cited  in  Matter  of  Rourke,  13  Nev.  266,  to 
point  that  magistrates  act  ministerially  in  making  up  record. 

Opening  defanlt.  —  Followed  in  Horton  v.  New  Pass  G.  &  S.  Min.  Co. 
21  Nev.  187,  27  Pac.  377,  on  point  that  affidavit  of  merit  is  sufficient 
although  made  by  attorney  only;  cited  in  Horton  v.  New  Pass  etc.  Co. 
21  f^ev.  188,  27  Pac.  378,  to  point  that  propriety  of  opening  default  must 
necessarily  be  determined  upon  the  facts  in  each  particular  case; 
cited  in  dis.  op.  of  Murphy,  J.,  in  Horton  v.  New  Pass  G.  &  S.  Min.  Co. 
21  Nev.  191.  27  Pac.  377,  to  point  that  granting  or  refusing  motion 
to  set  aside  defaults  is  within  the  sound  discretion  of  the  trial  court; 
eited  in  Stretch  v.  Montezuma  Min.  Co.  29  Nev.  169,  86  Pac.  447«  at 
to  reason  for  reversing  order  refusing  to  set  aside  default. 
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13  NeT.  203-227.    STATE  ▼.  CALIFOSlfIA  MIN.  CO. 

Cited  in  dis.  op.  of  Hawley,  J.,  in  State  v.  Consolidated  V.  Mln.  Co. 
13  Nev.  229,  as  to  reasons  for  alErmance;  State  v.  California  Min.  Co. 
16  Nev.  309,  same  case  on  another  bench. 

Tax  —  On  minea,  quarterly.  —  AfRrmed  in  State  v.  Consolidated  V. 
Min.  Co.  13  Nev.  228,  to  point  that  tax  on  proceeds  of  mines  collectable 
quarterly  the  ten  per  cent  penalty  does  not  apply;  cited  in  Gallup  v. 
Schmidt,  154  Ind.  217,  56  N.  £.  450,  to  point  that  where  no  penalty 
is  prescribed  by  statute  for  failure  of  tax-payer  to  timely  list  his 
property,  none  can  be  imposed  by  tax  officer  or  courts. 

Constitutionality  of  law.  —  Cited  in  State  ▼.  California  Min.  Co. 

16  Nev.  241,  as  to  constitutionality  of  Comp.  L.  3238,  respecting  the 
duty  of  district  attorney  to  demand  penalty  in  tax  suit  and  of  court 
to  include  it  in  judgment. 

Magistrate  —  Record.  —  Cited  in  Application  of  Rourke,  13  Nev.  256, 
to  point  that  magistrate  in  making  up  and  completing  record  acts 
ministerially  and  not  judiciously. 

Statutory  construction.  —  Cited  in  State  ▼.  Woodbury,  17  Nev.  343, 
30  Pac.  1008,  to  point  that  intention  of  legislature  controls  court; 
State  v.  Houdley,  20  Nev.  321,  22  Pac.  100,  to  point  that  statute  should 
be  construed  so  as  to  give  intention  of  legislature. 

Undertaking.  —  Cited  in  SUte  v.  Alta  S.  Min.  Co.  24  Nev.  235,  51 
Pac.  982,  to  point  that  neither  residence  nor  occupation  of  surety  is 
required  to  be  set  forth  in  undertaking  or  otherwise;  Reclamation  Dis- 
trict V.  Hamilton,  112  Cal.  611,  44  Pac.  1076,  to  point  that  executing 
undertaking  on  appeal  is  not  "judicial  business." 

See  title  ''Sunday,"  this  note. 

Sunday  —  Judicial  acts  on,  void.  —  Cited  in  Hauswirth  v.  Sullivan, 
6  Mont.  206,  9  Pac.  799,  and  Ex  parte  Tice,  32  Ore.  188,  49  Pac  1040, 
to  point  that  at  common  law,  all  judicial  proceedings  which  take  place 
on   Sunday   are  void. 

See  title  "Undertaking/'  this  note. 

13  Nev.  228-229.    STATE  ▼.  CONSOLIDATED  VIRGINIA  MXlf.  GO. 

ated  in  State  v.  Consolidated  V.  Min.  Co.  16  Nev.  436,  in  giving  his- 
tory of  case. 

13  Nev.  229-234.    EXNNSDT  ▼.  SCHWARTZ. 
No  citation. 

13  Nev.  234-242.    WILLIAMS  ▼.  RICE. 

Statement  on  motion  for  new  triaL  —  Affirmed  in  Harrison  ▼.  Look- 
wood,  14  Nev.  263,  on  point  that  statement  on  motion  for  new  trial 
not  on  file  within  time  allowed  by  law,  should  on  motion,  be  stricken 
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out;  followed  in  Nesbitt  v.  Chisholm,  16  Nev.  40;  Robinson  v.  Benson, 
19  Nev.  332,  10  Pac.  442,  and  Kirman  v.  Johnson,  30  Nev.  153,  93 
Pac.  502,  on  point  that  statement  on  motion  for  new  trial  cannot  be 
considered  on  appeal  from  judgment  only. 

Appeal.  — Cited  in  Adams  v^  Rogers,  102  Pac.  (Nev.)  699,  holding 
where  no  appeal  is  taken  from  order  denying  new  trial  and  there  is  no 
statement  on  appeal  or  bill  of  exceptions,  judgment-roll  alone  can  be 
considered  by  the  appellate  court. 

Cited  in  reference  note  in  90  Am.  Dec.  525,  to  point  that  on  appeal 
from  judgment  without  statement  of  fact,  nothing  will  be  considered 
but  the  judgment- roll. 

13  Nev.  242-249.    THOMAS  ▼.  SULLIVAN. 

Frandolent  conveyance.  —  Cited  in  Greenwell  v.  Nash,  18  Nev.  288,  as 
to  things  that  may  be  taken  into  consideration  by  jury  in  determining 
whether  purchaser  had  knowledge  of  fraudulent  intent  of  vendor; 
Tognini  v.  Kyle,  15  Nev.  468,  to  point  that  witness  cannot  swear  posi- 
tively as  to  intent  of  another  person. 

13  Nev.  250.    STATE  v.  NORTHERN  BELL  ETC.  MIN.  CO. 

Affirmed  in  State  v.  Northern  Belle  Mill  &  Min.  Co.  15  Nev.  389,  on 
point  that  a  mining  company  workmg  ores  under  the  Freiberg  process 
is  not  entitled  to  an  exemption  of  fifteen  dollars  per  ton  in  addition 
to  the  actual  cost  of  working  the  ore. 

13  Nev.  251-252.    BROWN  v.  ASHLEY. 

Brown  v.  Ashley,  16  Nev.  317,  same  case  on  second  appeal;  cited  in 
Consolidated  etc.  Min.  Co.  v.  Baker,  131  Fed.  991,  discussing  allowance 
of  costs  in  an  equity  suit  where  plaintiff  brings  an  action  in  ejectment 
to  recover  mining  property  and  to  enjoin  trespass  thereon. 

13  Nev.  253-256.    IN  RE  ROURKE. 

Certiorari.  —  Cited  in  State  v.  Third  District  Ct.  18  Nev.  440  (5  Pac. 
65),  not  cited  in  Pac.  to  point  that  acts  required  to  be  performed 
by  the  district  judge  in  event  of  the  county  commissioners  failing  to 
agree  are  not  judicial  and  not  reversible  upon  certiorari;  State  v. 
Board  of  ComVs.  23  Nev.  248,  45  Pac.  529,  to  point  that  the  writ  of 
certiorari  will  only  run  to  a  board  of  county  commissioners  as  to  mat- 
ters in  which  they  exercise  judicial  fiipctions;  State  v.  White  Pine 
County,  101  Pac.  (Nev.)  105,  to  point  that  board  of  county  commission- 
ers in  contracting  for  indexing  of  records  of  county,  did  not  exercise 
judicial  functions  and  for  that  reason  certiorari  will  not  lie. 

Cited  in  reference  note  in  40  Am.  St.  Rep.  46,  to  point  that  ministerial 
acts  of  judicial  officers,  though  not  authorized  by  law,  are  not  review- 
able by  certiorari. 
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13  NeT.  257-261.    SWAN  y.  SMITH. 

Cited  in  Marshall  v.  Golden  Fleece  G.  &  S.  Min.  Oo.  16  NeT.  177« 
to  point  tluit  court,  even  by  consent  of  parties,  cannot  pass  upon  ques- 
tions not  raised  by  pleadings. 

13  NeT.  261-26&    SHOEMAKER  t.  HATCH. 

Easement.  — Cited  in  l^Iiinor  v.  Kuine,  27  Nrr.  213,  74  Pae.  2,  to 
point  that  all  locators,  patentees,  owners,  and  claimants  whose  rights 
are  initiated  after  tlie  appropriation  of  the  wa^r  hold  subject  to  thia 
easement. 

Patent.  —  Cited  in  Reno  Brewing  Co.  v.  Paekard,  103  Pae.  (Nev.)  416, 
to  point  that  in  conveyance  by  patent  of  government,  lots  located  on 
rivers  conveys  to  the  river  and  not  merely  to  Mie  meander  line  thereof. 

Cited  in  reference  note  in  42  L.11.A.  175,  to  ]ioiut  that  in  case  of  a 
stream  which  is  regarded  as  navigable  by  the  United  States  laml  office 
the  title  of  the  grantee  of  lands  upon  its  liai>ks  will  go  only  to  low- 
water  mark,  and  not  to  the  center  of  the  strca>*». 

Island  and  bar.  — Cited  in  Fuller  v.  Sliedd,  2<L  111.  480,  52  Am.  Kt. 
Rep.  388,  44  N.  K.  292,  33  L.R.A.  167,  an  to  things  to  be  taken  into 
consideration  in  determining  whelhcr  a  bar  or  island  is  jiart  of  the 
land;  McHridc  v.  Stcinweilen,  72  Kan.  515,  83  Pac.  824,  in  upholding 
instruction  defining  an  island. 

Cited  in  reference  notes  in  35  Am.  St.  Rep.  3?  2,  to  point  that  in 
determining  the  question  as  to  whether  a  bar  or  i:<liind  is  part  of  the 
land  upon  either  side  of  the  stream  the  relative  siz^  and  |)eniianen(!e 
of  the  channels  which  surround  it,  the  size  of  the  isUrd  as  compared 
with  the  size  of  the  stream,  and  the  conformity  or  divergence  of  Cdurse 
between  the  meander  line  and  the  main  channel  must  be  taken  into 
account;  72  Am.  St.  Rep.  284,  to  determine  whether  a  bar  or  inland 
is  part  of  the  land  on  either  side  of  a  stream,  account  muH  l*e  taken 
in  every  ca^e  of  a  variety  of  circumstances,  such  as  the  relative  si«o  and 
permanence  of  the  channels,  the  size  of  the  island  compared  wi<:h  the 
size  of  the  stream,  and  the  conformity  of  divergence  of  course  between 
the  meander  line  and  the  main  channel. 

Bed  of  river  — Title  in  state.- Cited  in  Kinkend  v.  Turgeon,  74  Ne1>. 
676,  104  N.  W.  1062,  1  L.R.A.(N.S.)  764,  to  point  that  title  to  bed  of 
navigable  river  is  in  state. 

Survey  —  Meander  line  and  stream.  —  Cited  in  Bamhart  t.  Klirhart. 
33  Ore.  280,  54  Pae.  197,  to  point  that  where  surveyor  omits  to  includa 
tracts  of  land  lying  between  meander  lino  as  surveyed  u|Mm  ground 
and  fftream  or  Imdy  of  water,  a  patent  of  the  government  for  such  Inta 
referring  to  oHlcial  plat  of  survey  for  ideiitiflcation  are  not  equivalent 
to  a  conveyance  of  the  premises  to  the  stream  or  l>ody  of  water,  ara 
grants  limited  by  such  meander  line. 

Cited  in  reference  notes  in  42  L.R.A.  510,  to  point  that  the  qnentfoa 
whether  or  not  the  meander  line  is  the  boundary  is  one  of  fact  to  ba 
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detennined  by  all  the  Burrounding  circumstances;  58  L.RJk.  676,  an 
island  of  considerable  siie  in  a  river  is  no  part  of  the  land  surveyed  on 
the  side  opposite  one  channel,  where  the  two  branches  of  such  river 
are  both  well-defined  channels  and  there  is  no  dis|>arity  in  size,  altliuugh 
in  low  water  the  one  channel  carries  all  the  running  water,  and  at 
other  times  more  than  the  other  channel,  because  it  is  shorter  and  has 
more  faJL 
CSted  in  reference  note  in  23  Eng.  Rul.  Gas.  190. 

13  HcT.  26a-276.    STEVENSON  ▼.  MANN. 
No  citation. 

18  Ner.  27e-278.    SOLOMON  t.  FULLBK. 

Appeal  —  Stipulation  not  considered  on,  when.  — Cited  in  Simpson  t. 
Ogg,  18  Nev.  34,  1  Pac.  830,  holding  stipulation  of  counsel  after  state- 
ment on  motion  for  new  trial  not  properly  identified  as  having  been 
read,  cannot  be  considered  by  the  appellate  court. 

—^Statement  on  motion.  — Followed  in  JuncH  v.  Adams,  18  Nev.  60, 
8  Pac  798,  on  |)oint  that  where  statement  on  motion  for  new  trial 
Is  not  pruperly  authenticated  it  should  be  stricken  out  and  new  trial 
allowed;  cited  in  Solomon  v.  Fuller,  14  Nov.  65,  to  |M)int  that  after 
striking  out  statement  on  motion  for  new  trial  nothing  remains  justify- 
ing reversal;  Crosby  v.  North  Bonanza  etc.  Miii.  Co.  23  Nev.  75,  42  Pac. 
584,  to  point  that  where  before  statement  on  motion  for  new  trial  has 
been  settled,  counsel  stipulate  motion  to  submit  ruling  on  motion  docs 
not  constitnte  error. 

——When  to  be  taken.  —  Followed  in  Candler  v.  WuHhcMS  etc.  Ditch 
Co.  28  Nev.  162,  80  Pac.  751,  on  point  that  where  appeal  not  taken 
within  one  year  from  time  rendered,  appeal  will  be  dismissed. 

Failure  to  prosecixte.  —  Cited  in  Luke  v.  ColTec,  101  Pac.  (Nev.) 

556,  to  point  that  where  app<'Ilant8  fail  to  prosecute  appeal  from  judg- 
ment within  year  prescribed  by  law,  motion  to  dismiss  appeal  must  pre- 
vaiL 

13  Her.  27»-284.    CRANE  &  CO.  t.  GLOSTER. 

Cited  in  Vesey  v.  Benton,  13  Nev.  285,  as  to  necessity  of  calling  at* 
tent  ion  of  legislature  to  crude  provihion  of  1  Comp.  L.  1440. 

Deceased  party — Testimony  as  to  transaction,  with.  —  Cited  in  Vesey 
▼.  Benton.  13  Nev.  286,  to  point  thnt  in  principal  case  court  was  com- 
pelled to  allow  witness  to  testify  as  to  transaction  with  the  dpcea«ed 
partner  in  copartnership;  Gage  ▼.  Phillips,  21  Nev.  154,  37  Am.  St.  Rep. 
494,  26  Pac.  60,  or  to  te;<tifyin^  to  transaction  where  another  party  is 
dead;  Gage  v.  Phillips,  21  Nev.  155.  37  Am.  St.  Rep.  494,  26  Pac.  62, 
as  to  reasons  of  old  law  for  excluding  testimony  of  party  interested; 
disttnpniRhed  In  Schwartx  v.  Stock,  26  Nev.  148,  66  Pac.  355,  pointing 
oar  change  in  statute;  dted  in  Schwarts  t.  Stock,  26  Nev.  149,  65  Pae. 
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355,  as  to  provisions  of  statute  allowing  party  to  testify  against  estate 
of  decedent  at  time  of  principal  case;  Kniger  v.  Spieth,  8  Mont.  490, 

20  Pac.  667,  3  L.R.A.  294,  to  point  that  surviving  partner  is  not  personal 
representative. 

13  Nev.  284-286.    V£SEY  ▼.  BENTON. 

Distinguished  in  Gage  v.  Phillips,  21  Nev.  154,  37  Am.  St.  Rep.  498, 

21  Nev.  62,  pointing  out  change  in  statute;  cited  in  Gage  v.  Phillips, 
21  Nev.  155,  37  Am.  St.  Rep.  494,  26  Pac.  62,  as  to  propriety  of  calling 
attention  of  legislature  to  crude  and  unsatisfactory  statute  referred  to. 

13  Nev.  286-288.    GSEENWELL  ▼.  NASH. 

Fraudulent  conveyance.  —  Affirmed  in  Ivancovich  v.  Stern,  14  Nev.  347, 
on  point  that  purchaser  had  knowledge  of  fraudulent  intent  of  vendor 
sale  is  void;  cited  in  Wailes  v.  Davies,  158  Fed.  677,  to  point  that  party 
possessed  of  notice  sufficient  to  put  prudent  man  upon  inquiry,  is  boimd 
to  inquire  and  if  he  neglect  to  do  so  he  is  bound  by  such  knowledge 
as  he  might  have  discovered. 

Cited  in  reference  notes  in  34  Am.  St.  Rep.  400,  to  point  that  in 
determining  whether  the  vendee  had  knowledge  of  the  fraudulent  intent 
of  the  vendor  the  jury  should  take  into  consideration  the  acts  and  decla- 
rations of  the  respective  parties,  and  all  the  facts  and  circumstances 
surrounding  the  sale  or  conveyance,  and  if  the  knowledge  of  the  pur- 
chase is  sufficient  to  put  him  on  inquiry,  then  the  jury  has  the  right 
to  infer  guilty  knowledge  on  his  part  of  the  fraudulent  character  of  the 
transaction;  32  L.R.A.  37,  a  sale  made  with  intent  to  defraud  creditors 
is  invalid  where  the  purchaser  knew  of  such  intent  at  the  time  of  the 
purchase. 

13  Nev.  289-296.    STATE  v.  CALIFORNIA  MIN.  CO. 

Followed  in  State  v.  Consolidated  Va.  Min.  Co.  13  Nev.  296,  in  an  ac- 
tion by  state  for  delinquent  taxes  and  penalties;  cited  in  State  v.  Califor- 
nia Min.  Co.  15  Nev.  247,  as  to  reason  for  reversal  in  principal  case;  af- 
firmed in  State  v.  California  Min.  Co.  15  Nev.  310,  on  point  that  suit 
for  tax  and  penalty  constitute  but  one  cause  of  action;  cited  in  State 
V.  Central  Pac.  R.  Co.  21  Nev.  269,  30  Pac.  692,  as  to  effect  of  Uking 
judgment  for  paying  taxes  due. 

13  Nev.  296.    STATE  t.  CONSOLIDATED  VIRGINIA  HIN.  CO. 
No  citation. 

13  Nev.  296-301.    LAVEAGA  v.  WISE. 

Cited  in  Springfield  etc.  Ins.  Co.  v.  Hamby,  66  Ark.  21,  45  S.  W.  474, 
discussing  when  special  findings  are  unnecessary;  Brown  v.  Brown,  IS 
S.  Dak.  508,  81  N.  W.  884,  to  point  that  where  there  is  no  trial  of  issue 
of  fact,  facts  essential  to  point  decided,  being  settled  by  stipulation,  the 
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plcftdingB  lo  far  as  material  and  stipulation  stand  in  place  of  findings 
and  are  sufficient  to  support  the  judgment. 

13  Nev.  302-303.    EX  PASTS  TW0HI6. 

Habeas  corpus.  — Cited  in  In  Re  Tani,  29  Nev.  399,  91  Pac.  141,  13 
LJl.A.(N.S.)  524,  as  to  point  that  the  writ  of  habeas  corpus  is  not  in- 
tended to  take  the  place  of  an  appeal,  writ  of  error,  or  certiorari,  and 
cannot  be  used  for  the  purpose  of  reviewing  errors  or  irregularities  in 
the  proceedings  of  a  court  having  jurisdiction;  Smith  v.  Hess,  91  Ind. 
429,  discussing  what  constitutes  former  jeopardy  entitling  to  discharge 
on  habeas  corpus;  In  Re  McElroy,  10  Kan.  App.  349,  58  Pac.  677,  to 
point  that  on  habeas  corpus  proceedings,  court  is  not  entitled  to  inquire 
into  question  of  fact  as  to  whether  indictment  regular  on  its  face  was 
ever  found  by  grand  jury;  State  ex  rel.  Betts  v.  McClay,  36  Neb.  286, 
64  N.  W.  625,  to  point  that  legality  of  grand  jury  finding  indictment 
cannot  be  inquired  into  on  habeas  corpus;  Ex  parte  Fuller,  19  Tex. 
App.  242,  to  point  that  writ  of  habeas  corpus  will  not  be  awarded  to 
discharge  applicant  convicted  of  felony  and  held  under  commitment 
of  court;  Ex  parte  Hays,  15  Utah,  82,  47  Pac.  614,  to  point  that  on 
habeas  corpus,  judgment  of  inferior  court  cannot  be  disregarded  but 
record  may  be  looked  to  for  purpose  of  ascertaining  whether  judgment 
exists  but  there  is  no  power  to  say  whether  the  judgment  is  right  or 
wrong. 

Cited  in  reference  notes  in  26  Am.  Dec.  48,  to  point  that  the  objection 
that  the  indictment  upon  which  a  prisoner  was  convicted  was  not  found 
by  legal  grand  jury,  will  not  be  considered  on  habeas  corpus,  the  indict- 
ment being  regular  on  its  face;  100  Am.  St.  Rep.  36,  court  is  not  au- 
thorized, upon  a  writ  of  habeas  corpus,  to  inquire  into  the  question  of 
fact  as  to  whether  or  not  an  indictment,  regular  on  its  face,  was  found 
by  the  grand  jury. 

Cited  in  reference  note  in  11  Eng.  Rul.  Cas.  16. 

13  Nev.  303-330.    SMITH  ▼.  SHRIEVES. 

Homestead.  —  Cited  in  Child  v.  Singleton,  15  Nev.  404,  as  to  right  of 
husband  to  alienate  homestead;  Roberts  y.  Greer,  22  Nev.  330,  331,  58 
Am.  St.  Rep.  759,  40  Pac.  7,  to  point  that  on  death  of  either  spouse 
children  take  no  interest  in  homestead;  Roberts  v.  Greer,  22  Nev.  332, 
58  Am.  St.  Rep.  755,  40  Pac.  8,  to  point  Mr.  Justice  Battey  in  dissent 
in  principal  case  pointed  out  legislature  by  law  of  1865,  followed  Cali- 
fornia act  of  1860  in  preference  to  California  amendment  of  1862  re- 
garding homestead  in  hands  of  surviving  espouse  being  exempt  from  all 
debt  concurred  prior  to  death. 

(Sted  in  reference  notes  in  66  L.R.A.  45,  to  point  that  under  Nevada 
Act  1866  (Comp.  L.  §  186),  children  took  no  interest  in  homestead  on 
death  of  either  spouse  but  as  to  property  in  which  no  homestead  was 
deelared  on  death  of  father,  if  property  was  common  property,  one 
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half  vested  in  the  mother  and  the  other  half  in  the  minor  children,  wh» 
became  tenants  in  common  with  their  mother,  the  ofder  setting  apart 
a  homestead  not  changing  or  transmitting  the  title;  and  where,  for 
any  reaiion  the  hunieslead  claim  is  abandoned,  or  ceases  to  exist,  the 
right  of  the  children  becomes  absolute,  and  entitles  them  to  the  immedi- 
ate  possession  of  the  undivided  interest  in  the  property,  for  which,  to- 
gether with  damages  for  detention,  they  are  entitled  to  maintain  an  ac- 
tion against  one  who  wrongfully  ousted  and  ejected  them;  S6  T#.RA 
48,  as  to  sale  of  homestead  and  paying  over  to  the  head  of  the  family 
the  amount  of  exemption  in  those  cases  where  the  homestead,  though 
within  the  limitations  as  to  quantity  would  exceed  the  limitationa  aa 
to  value,  and  is  so  situated  that  it  cannot  be  partitiooed. 

13  Biev.  330-340.    SCHAFER  t.  GILMES. 
No  citation. 

13  Ner.  341-35a    6AUDETTB  ▼.  ROLDER. 
No  citation. 

13  Nev.  351-355.    JOHNSON  t.  BADGER  MILL.  &  MIN.  CO. 

Acknowledgment  —  Cited  in  King  v.  Merritt,  67  Mich.  206,  34  N.  W. 
695,  to  point  that  whenever  substance  is  found  in  certificate  of  acknowl- 
edgment, obvious  clerical  errors  and  technical  defects  will  be  disregarded 
in  order  to  uphold  it;  Talliert  v.  Dull,  70  Tex.  678,  8  S.  W.  531,  to 
point  that  omission  of  material  word  does  not  invalidate  acknowledg- 
ment when  it  is  evidently  a  mistake  and  contest  necessarily  supplies 
the  defect. 

Cited  In  reference  notes  in  108  Am.  St.  Rep.  631,  to  point  that  the 
general  rule  applicable  to  all  certificate  of  acknowledgment  is  that  if 
the  language  of  the  certificate  sulistantlally  shows  a  compltanco  with  the 
requirements  to  the  statute  respecting  acknowledgment,  the  certificate 
is  deemed  sufficient;  108  Am.  St.  Rep.  542,  omission  of  the  word  ''be* 

in  the  clause  "know  to  me  to the  president  of  the  Badger 

Mill  &  Mining  Co.,"  was  held  not  fatal,  since  it  was  a  mere  harmless 
clerical  error,  it  being  apparent  that  the  word  omitted  was  the  word 
•'be." 

13  Nev.  356-358.    HIGGS  t.  HANSON. 

No  citation. 

13  Nev.  359-376,  29  Am.  Rep.  308.    JONES  ▼.  PACIFIC  WOOD,  LUM- 
BER FLUME  CO. 

Assignment  of  fund.  -^  Cited  in  Donohoe-Kclly  Banking  Co.  ▼.  South- 
em  Pnc.  Co.  138  Cal.  192,  94  Am.  St.  Rep.  37,  71  Pac.  97,  to  point  that 
inland  bill  of  ocoeptnnce  not  upon  particular  fund,  l>efore  acceptance, 
is  on  assignment;  Harrison  v.  Wright,  100  Ind.  625,  60  Am.  Rep.  805, 
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to  point  that  check  is  not  masignment  of  money  in  hands  of  banker; 
Moore  ▼.  First  Nat  Bank,  67  Mich.  255,  23  N.  W.  802,  and  Covert  ▼. 
Rhodes,  48  Ohio  St.  74,  27  N.  £.  96,  in  discussing  question  whether  draft 
was  assignment  of  fund  in  drawee's  hand. 

Cited  in  reference  notes  in  19  Am.  St  Rep.  612,  to  point  that  a  cheek 
drawn  on  particular  fund  is  operative  as  an  assignment  of  the  fund 
«r  that  portion  thereof  covered  by  the  check;  but  draft  payable  does 
not  operate  as  an  equitable  assignment;  7  L.R.A.  596,  checks  and  bills 
of  exchange,  whether  accepted  or  not  by  the  drawee,  do  not  generally 
operate  as  equitable  assignments,  even  when  funds  have  been  placed  in 
the  drawee's  hands  to  meet  their  payment. 

Cited  in  reference  note  in  10  £ng.  Rul.  Gas.  424. 

13  Ner.  376-385.    MOSS  t.  LOTT. 

Findings.  —  Followed  in  Saddler  v.  Immel,  15  Nev.  271;  Langworthy 
V.  Coleman,  18  Nev.  444,  5  Pac  67,  and  Roeina  v.  Trowbridge,  20  Nev. 
116,  117,  17  Pac.  756,  as  to  presumption  of  implied  findings;  cited  in 
Bailey  ▼.  Papina,  20  Nev.  181,  19  Pac  35,  as  to  review  of  material 
evidence  of  appeal  on  ground  of  no  evidence  to  support  the  findings; 
Welland  v.  Williams,  21  Nev.  234,  29  Pac.  404,  to  point  that  where  no 
special  findings  are  required  upon  a  particular  point,  judgment  will  not 
be  refused  upon  that  point;  Simpson  v.  Harris,  21  Nev.  376,  31  Pac. 
1017,  to  point  that  where  findings  do  not  cover  the  issue  over  material 
facts,  the  facts  found  will  be  presumed  in  favor  of  the  judgment; 
Simpson  v.  Harris,  21  Nev.  377,  31  Pac.  1017,  as  to  assigning  error 
upon  specific  finding  and  implied  finding. 

Cited  in  reference  notes  in  29  Am.  Dec.  392,  to  point  that  where  the 
vendee  refuses  to  receive  the  goods,  either  because  he  has  learned  of 
his  own  insolvency,  or  because  they  are  of  inferior  quality,  or  indeed 
for  any  other  reason,  the  vendor's  right  continues,  and  he  may  retake 
the  goods. 

Cited  in  reference  note  in  23  Eng.  Rul.  Cas.  432. 

Stoppage  in  transitu.  —  Cited  in  Weber  v.  Baessler,  3  Colo.  App. 
466,  34  Pac.  263,  to  point  that  the  right  of  stoppage  in  transitu  was 
properly  exercised,  and  from  time  of  demand  plaintiff  was  entitled  to 
goods. 

13  Her.  886-394.    STATE  t.  HAMILTON. 

Instmction.  —  Cited  in  State  v.  St.  Clair,  16  Nev.  216,  to  point  that 
no  error  to  refuse  instruction  where  court  of  its  own  motion  gave 
proper  instructions  upon  the  point. 

Indictment  —  Setting  aside.  —  Cited  in  United  States  v.  Jones,  69 
Fed.  979,  in  discussing  the  setting  aside  of  an  indictment  because  evi- 
dence not  received  by  grand  jury  strictly  legal  and  sufficient;  Taylor 
V.  State,  49  Fla.  89,  38  So.  887,  to  point  that  grand  jurors  are  not  per- 
mitted to  impeach  their  indictment. 
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Murder— Principals  and  accesaoriea.  — Cited  in  SUte  t.  Tally,  102 
Ala.  63^  15  So.  7369  discussing  oommon-law  principals  and  accessories 
in  murder. 

Cited  in  reference  note  in  51  Ant.  Dec.  374,  to  point  that  if  several 
peraons  set  out  together,  or  in  small  parties,  upon  one  common  design, 
be  it  murder  or  other  felony,  or  for  any  other  purpose  unlawful  in  it- 
self, and  each  takes  the  part  assigned  to  him,  some  to  commit  the  fact, 
others  to  watch  at  proper  distances  and  stations  to  prevent  a  surprise, 
or  to  favor,  if  need  be,  the  escape  of  those  who  are  more  immediately 
engaged,  they  are  all,  provided  the  act  be  committed,  in  the  eye  of  the 
law  present  at  it;  for  it  was  made  common  cause  with  them,  each  man 
operated  in  his  station  at  one  and  the  same  instant,  towards  the  same 
common  end,  and  the  part  each  man  took  tended  to  give  countenance, 
encouragement,  and  protection  to  the  whole  gang,  and  to  insure  the  suc- 
cess of  their  common  enterprise. 

Cited  in  reference  note  in  8  Eng.  Rul.  Cas.  148. 

False  statement  mailed  —  Consummation  of  offense.  —  Cited  in  Cbm- 
monwealth  v.  Schmunck,  18  Mont.  Co.  L.  (Pa.)  49,  26  Pa.  Co.  Ct.  (Pa.) 
114,  and  11  Pa.  Dist.  (Pa.)  116,  to  point  that  false  statement  mailed 
from  one  state  to  another  and  then  acted  on,  offense  is  committed 
in  latter  state,  and  its  courts  have  jurisdiction. 

13  Nev.  395-398.    HANSON  v.  CHIATOVICH. 

Cited  in  Dixon  v.  Ahern,  19  Ncv.  434,  14  Pac.  603,  as  to  continuance 
of  state  of  mind. 

Defenses  must  be  pleaded.  —  Cited  in  Edwards  v.  Carson  Water  Co. 
21  Nev.  493,  34  Pac.  390,  to  point  that  want  of  consideration,  fraud  in 
execution,  estoppel,  or  payment  not  considered  unless  pleaded;  Smith 
V.  Cascaden,  148  Fed.  799,  78  C.  C.  A.  458,  in  discussing  acknowledg- 
ment as  estoppel  and  right  of  defendant  to  plead. 

Appeal  —  What  considered.  —  Cited  in  Quinn  v.  <^iinn,  27  Nev.  174, 
74  Pac.  6,  to  point  that  where  there  is  no  statement  properly  authenti- 
cated, only  errors  appearing  on  the  face  of  the  judgment  roll  can  be 
considered  on  the  appeal;  followed  in  Adams  v.  Rogers,  102  Pac.  (Nev.) 
699,  on  point  that  findings  of  district  court  cannot  be  considered  or 
appeal  unless  embodied  in  statement  of  case. 

Purchase  with  money  of  employer,  title.  —  Cited  in  Mcnardi  v.  Wack- 
er,  105  Pac.  (Nev.)  288,  to  point  that  stock  purchased  with  money  of 
employers  without  their  consent  becomes  their  property  and  the  pos- 
session of  employee  is  possession  of  his  employers. 

Personal  property  —  Presumption  as  to  ownership.  —  Cit^l  in  refer- 
ence note  in  50  Am.  Hop.  303,  and  12  L.R.A.  621,  to  point  that  when 
the  personal  property  is  shown  to  be  the  property  of  a  party  prior 
to  his  death,  the  law  would  presume,  in  the  absence  of  any  evidence 
to  the  contrary,  that  it  continued  to  be  his  up  to  the  time  of  his  death; 
12  LJI.A.  621,  and  to  have  gone  to  his  executors. 


416  NOTES  ON  NEVADA  REPORT&    13  Ncv.  39ft-43g 

13  NcY.  3Sa^15.    RIVERS  t.  BURBANE. 

Cited  in  Pendo  ▼.  Beakey,  16  S.  Dak.  353,  89  N.  W.  668,  to  point 
that  record  of  notice  of  claim  is  not  evidence  of  posseaaion  where  such 
notice  of  record  is  not  authorized  by  law. 

13  HeT.  415-417.    THORNE  ▼.  SWEENEY. 

Cited  in  reference  note  in  99  Am.  St.  Rep.  736,  to  point  that  it  is  a 
general  rule  of  equity  jurisprudence  that  an  injunction  will  not  issue  to 
prevent  trivial  injuries  and  nominal  damages.  "Equity  does  not  stoop 
to  pick  up  pins.' 


n 


13  Nev.  419-^21.    STATE  EZ  REL.  FOX  ▼.  HOBART. 
No  citation. 

13  NeT.  421-424.    DAVIS  r.  NOTWARE. 
No  citation. 

13  Neir.  424-427.    EX  PARTE  COHN. 

Tax  on  foreign  insurance  companies.  —  Cited  In  Drexler  ▼.  Tyrrell, 
16  Nev.  137,  to  point  that  statute  requiring  foreign  insurance  com- 
panies to  pay  certain  taxes  was  constitutional;  Scottish  Union  etc. 
Ins.  Co.  v.  Herriott,  109  Iowa,  616,  77  Am.  St.  Rep.  548,  80  N.  W. 
668,  to  point  that  higlier  rate  of  tax  may  be  imposed  on  business  of 
foreign  corporations  than  on  domestic. 

Cited  in  reference  note  in  96  Am.  Dec.  341,  to  point  that  foreign 
corporations  while  they  stand  at  the  door  bargaining  for  the  right 
to  come  within,  they  may  decline  to  come,  but  cannot  question  our 
conditions  if  tliey  do. 

Licenses  —  Constitution  not  apply  to.  —  Cited  in  Wallace  v.  Mayor, 
etc.  27  Nev.  77,  103  Am.  St.  Rop.  749,  73  Pac.  629,  63  L.R.A.  339, 
to  point  that  the  prohibited  section  of  the  constitution  applies  to  taxes 
and  not  to  licenses;  Wiggins  Ferry  Co.  v.  City  of  East  St.  Louis,  102 
111.  666,  to  point  tliat  constitutional  provision  in  reference  to  taxation 
has  no  application  to  fees  exacted  for  license. 

13  Nev.  427-429.    SUITE  ▼.  MAYBERRT. 

No  citation. 

13  Nev.  429-430.    STATE  EX  REL.  BURBANK  ▼.  JAMESON. 
No  citation. 

13  Nev.  431-43a    BURBANK  ▼.  WEST  WALKER  RIVER  DITCH  00. 
No  citation. 


IS  KoT.  43»-472    NOTES  ON  NEVADA  REPORTS.  416 

13  Her.  439^442.    STATS  EX  SBL.  ARICK  t.  HAMPTOH. 

Power  of  legitUtnre.  — Distingutsbed  in  State  ▼.  Board  of  Gom'in. 
IS  Kan.  434,  in  ditcnuing  power  of  legislature  to  establish  roads  and 
highways  and  state  roads  and  constitutionality  of  law  of  1881,  e.  14t; 
eited  in  Bailey  v.  City  of  Raleigh,  130  N.  C.  212,  41  S.  B.  282.  58 
L.R.A.  179.  to  point  that  legislature  cannot  compel  payment  of  dala 
which  city  is  under  neither  moral  nor  legal  obligation  to  pay. 

Cited  in  reference  notes  in  80  Am.  Dec  733,  to  point  that  it  is  cosn- 
petent  for  the  legislature  to  oompel  municipal  corporations  to  reeog- 
nise  and  pay  debts  not  binding  in  strict  law,  and  which  for  technical 
reasons  eould  not  be  enforced  in  equity,  but  which,  nevertheless,  are 
just  and  equitable  in  their  character,  and  involve  a  moral  obligation 
but  it  cannot  compel  the  payment  of  a  claim  which  the  city  is  neither 
under  a  legal  nor  moral  obligation  to  pay;  1  LJLA.  361,  statute  is  in 
conflict  with  the  Constitution  which  imposes  legislative  functions  upon 
judiciary;  48  L.U.A.  475,  legislature  cannot  definitely  fix  the  amount 
due  to  persons  named  from  a  municipal  corporation. 

13  Nev.  442-472.    6LEES0N  t.  WHITE  MIN.  CO. 

Mines  and  mining  —  Discovery  of  ore.  — Cited  in  Overman  eie.  MIb. 
Co.  V.  Corcoran,  16  Nev.  152,  to  point  that  until  a  vien  or  deposit  of 
gold,  silver,  or  metalliferous  ore  or  rock  in  place  has  been  discovered; 
Tonopah  etc.  Min.  Co.  v.  Tonopah  ^Gn.  Co.  125  Fed.  396,  as  to  allowanee 
of  ''reasonable  time"  within  which  to  perfect  mining  location;  Bram* 
lett  V.  Flick,  23  Mont.  Ill,  57  Pa.  875,  to  point  that  discoverer  of 
mineral  vein  has  "reasonable  time"  after  discovery  in  which  to  complete 
location;  Patterson  v.  Tarbell,  26  Ore.  37,  37  Pac.  79,  to  point  that  in 
principal  case  there  is  dictum  to  efl'ect  act  of  Congress  capable  of  con- 
struction which  will  allow  discoverer  "reasonable  time"  in  which  to 
trace  course  before  being  compelled  to  define  surface  claim;  Gayden  v. 
Brown,  33  Ore.  223,  53  Pac.  491,  to  point  that  it  is  the  discovery  of  a 
vein  or  lode  within  the  limits  of  mining  claim  that  renders  the  location 
thereof  effectual. 

Cited  in  reference  notes  in  7  L.R.A.(N.S.)  851,  to  point  that  the 
surface  claim  is  not  required  to  be  defined  immediately  upon  the 
discovery  of  the  vein.  The  locator  is  allowed  a  reasonable  time  for 
that  purpose;  and,  in  the  meantime,  he  is  protected  in  his  claim  to 
1,500  feet  of  the  vein;  7  L.RJ^.(N.S.)  853,  principal  case  is  explained 
in  Patterson  v.  Tarbell,  26  Or.  29,  37  Pac.  76,  the  court  saying  there 
was  a  dictum  in  that  case  to  the  effect  that  a  discoverer  of  a  vein 
might  have  a  reasonable  time  to  trace  its  course  before  being  compelled 
to  define  his  surface  claim,  but  that  no  such  question  was  presented  by 
the  record. 

Marking.  —  Cited  in  Southern  Cross  G.  &  S.  Min.  Co.  v.  Europe 

Min.  Co.  15  Nev.  384,  as  to  sufficiency  of  marking  of  mine;   Looser 
V.   Gardner,   1    Alaska,   645,   discussing  sufficiency   of   markings   and 


417  NOTES  ON  NEVADA  REPOKT&     13  Nev.  442-472 

monuments  of  mining  claim;  Worthen  t.  Sidway,  72  Ark.  223^  79  S. 
W.  780,  to  point  that  markings  of  mining  claim  may  be  by  physical 
marks  placed  or  natural  objects  already  there  which  in  connection  with 
writing,  signs  or  other  things  upon  ground  will  give  information  and 
identify  land  claimed;  Howeth  v.  Sullenger,  113  Cal.  650,  45  Pac.  842, 
to  point  that  setting  stakes  at  four  corners  of  mining  claim  sufficient 
marks  of  boundaries;  McCartty  v.  Phelen,  132  Cal.  406,  64  Pac  571, 
to  point  that  whether  location  of  mining  claim  has  been  distinctly 
marked  on  ground  so  boundaries  can  be  readily  traced  is  question  to  be 
determined  by  trial  court  on  evidence  presented;  Daggett  v.  Yreka 
Mining  etc.  Co.  149  Cal.  373,  86  Pac.  974,  in  discussing  how  end  lines 
of  mining  location  are  to  be  fixed;  Book  v.  Justice  Min.  Co.  58  Fed.  113, 
to  point  that  in  markings  on  ground  by  stakes,  monuments,  mounds 
and  written  notices  whereby  boundaries  of  location  can  readily  be 
traced  is  sufficient;  Doe  v.  Waterloo  Min.  Co.  70  Fed.  468,  as  to  method 
of  marking  location  of  quarts  lode  since  mineral  act  of  1872;  Oregon 
King  Min.  Co.  ▼.  Brown,  119  Fed.  55,  55  C.  C.  A.  626,  in  discussing 
object  of  law  in  requiring  location  of  mining  claim  to  be  marked  on 
ground;  Brown  v.  Levan,  4  Ida.  801,  46  Pac.  662,  in  discussing  object 
of  requiring  mining  location  to  be  marked  on  ground;  Hauswirth  v. 
Butcher,  4  Mont.  308,  1  Pac.  716,  in  discussing  the  object  of  law  re- 
quiring location  of  mining  claim  to  be  marked  on  ground  and  con- 
structlon  to  be  given  to  law;  West  Granite  etc.  Min.  Co.  v.  Granite 
Mountain  Min.  Co.  7  Mont.  358,  17  Pac.  547,  to  point  that  all  law 
requires  is  that  claim  shall  be  so  marked  on  ground  that  boundaries 
can  be  readily  traced;  Union  Min.  etc.  Co.  v.  Leitch,  24  Wash.  590, 
85  Am.  8t.  Rep.  965,  64  Pac.  831,  as  to  marking  boundaries  of  mining 
claim  on  survey  criticizing  California  doctrine. 

Cited  in  reference  notes  in  7  L.R.A.(N.S.)  856,  to  point  that  the 
object  of  the  law  in  requiring  i\.e  location  of  a  mining  claim  to  be 
marked  upon  the  ground  is  to  fix  the  claim  and  prevent  swinging  or 
floating  so  that  those  who,  in  good  faith,  are  looking  for  unoccupied 
ground  in  the  vicinity  of  previous  locations,  may  be  able  to  ascertain 
exactly  what  has  been  appropriated,  in  order  to  make  their  locations 
upon  the  residue;  7  L.R.A.(N.S.)  861,  mining  claim  is  not  marked  by 
means  of  two  stakes  at  the  ends  of  the  lines  of  the  croppings,  and  by 
a  location  monument  at  the  point  of  discovery,  without  stakes  at  the 
comers,  insufficiently  marked  on  the  ground  so  that  its  boundaries 
cannot  be  readily  traced,  where  the  claim  is  required  to  be  in  the 
form  of  a  parallelogram  with  parallel  ends,  and  to  extend  an  equal 
distance  each  side  of  the  vein. 

-*— Notice  of  location.  —  Followed  in  Poujade  v.  Ryan,  21  Nev. 
462,  33  Pac.  660,  on  point  that  law  does  not  require  notice  of  location 
to  refer  to  permanent  monuments;  cited  in  Brady  v.  Husby,  21  Nev. 
468,  33  Pae.  803,  as  to  presumption  of  sufficiency  of  reference  in  notice 
of  location  to  identify  mining  claim;  Fox  ▼.  Myers,  29  Nev.  186,  86  Pao. 
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797,  fts  to  potting  notice  of  location  of  mining  claim;  Donaliiie  ▼. 
Meister,  88  Cal.  131,  22  Am.  St.  Rep.  290,  26  Pac  1099,  as  to  preliminarj 
posting  of  notice  of  location  of  mining  claim;  Mount  Diablo  Mill  etc 
Co.  y.  Callison,  Fed.  Gas.  No.  9,886,  5  Sawy.  439,  and  Seidler  t.  Lafave, 
5  N.  M.  61,  20  Pac.  792,  as  to  when  notice  of  lode  claim  is  sufficient 
within  rule  ed  certum  est  quod  certum  riddi  potest;  Gird  v.  California 
Oil  Co.  60  Fed.  636,  as  to  distinction  between  notice  posted  on  ground 
and  statutory  requirement  respecting  record  of  such  notice;  Smith  ▼• 
Cascaden,  148  Fed.  796,  78  C.  C.  A.  468,  discussing  reason  for  distinction 
between  notice  posted  on  claim  and  record  of  such  notice;  Sanders  ▼. 
Noble,  22  Mont.  136,  66  Pac.  1046,  to  point  that  where  notice  is  required 
to  be  recorded  it  is  intended  to  contiiin  more  exact  and  specific  descrip- 
tion of  claim  than  notice  posted  upon  it. 

Cited  in  reference  notes  in  7  L.R.A.(N.S.)  836,  to  point  that  a  changv 
in  a  notice  of  location  after  it  was  recorded,  by  the  erasure  of  one  of  the 
names  of  the  locators  and  the  insertion  of  another  name,  does  not 
invalidate  it  as  against  outsiders;  7  L.R.A.(NJ3.)  838,  in  the  absence  of 
a  state  or  territorial  statute,  or  a  mining  regulation,  requiring  it, 
a  notice  of  location  of  a  mining  claim  is  not  defective  because  It  does 
not  contain  a  description  of  the  claim  by  reference  to  some  natural 
object  or  permanent  monument;  it  is  only  the  record  of  the  claim 
which  is  required  to  contain  such  a  description  under  the  Foderal 
statute. 

Lode  claim.  —  Cited  in  Paul  t.  Cragnaz,  26  Nev.  328,  60  Pac 

986,  as  to  what  constitutes  a  lode  claim. 

Cited  in  reference  notes  in  7  L.Rj1.(N.8.)  774,  to  point  that  a  vein 
located  by  means  of  a  notice  posted  on  the  croppings,  and  by  recording 
the  notice  and  doing  work  at  the  discovery  point,  without  any  definition 
of  the  boundaries,  gave  the  locator  the  right  to  follow  the  vein  in 
whatever  direction  it  mif^ht  run  to  the  extent  claimed  in  the  location 
notice,  taking  the  adjacent  surface  necessary  for  the  convenient  work- 
ing of  the  mine  as  a  mere  incident  thereto;  7  L.R.A.(N.S.)  843,  under 
act  of  Congress  1866  the  location  is  of  a  piece  of  ground  including  the 
vein  or  lode. 

Record.  — Cited  in  Ford  v.  Campliell,  29  Nev.  688,  92  Pac.  208, 

to  point  that  recording  mining  claim  is  not  necessary  to  validity  of 
location;  Poliard  v.  Shivcly,  6  Colo.  317,  in  discussing  purpose  of  record 
of  mining  claims;  cited  in  dia.  op.  of  Straup,  J.,  in  Bonanza  etc  &fin. 
Co.  ▼.  Golden  Head  Min.  Co.  29  Utah,  172,  80  Pac  739,  in  discussing 
purpose  of  requiring  record  end  certainty  of  description. 

location  on  occupied  ground.  —  Cited  in  Dwinnell  y.  Dyer,  146 

Cal.  20,  78  Pac.  253,  7  L.R.A.(N.S.)  786,  to  point  that  location  of 
mining  claim  made  upon  occupied  ground  is  void. 

Cited  in  reference  notes  in  7  L.R.A.(N.S.)  782,  to  point  that  where 
one  goes  upon  mineral  lands  of  the  United  States  and  works  thereon 
without  complying  with  the  requirements  of  any  law,  either  Fiederal 
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or  difltricty  or  any  local  eustom,  relying  exclusiTely  on  his  possesion 
or  work;  and  a  second  person  peaceably  locates  a  mining  daim  cover- 
ing the  same  ground,  and  in  all  respects  complies  with  the  requirements 
of  the  law  and  with  mining  rules  and  regulations, — the  second  person 
is  entitled  to  possession  thereof  as  against  the  first;  7  LJRJL(N.S.) 
820,  a  proper  discovery  is  a  prerequisite  to  the  vesting  in  a  competent 
locator  or  a  complete  possessory  title  to  a  lode-mining  claim. 

~— Abandonment.  —  Cited  in  reference  note  in  87  Am.  St.  Rep. 
406,  to  point  that  an  abandonment  does  not  take  place  where  notice 
of  location,  as  recorded,  has  changed  as  to  course  of  vein. 

Uining  rules  and  regulations.  —  Cited  in  reference  note  in  7 

L1LA.(N^.)  884,  to  point  that  there  must  be  a  compliance  with  such 
local  regulations  of  the  mining  district  as  are  not  in  conflict  with  stat- 
utory provisions. 

18  Ner.  472-485.    ESTIS  T.  SIMPSON. 
No  citation. 

18  Nev.  486-489.    STEEL  t.  SOUD  SHVES  G.  ft  &  MIN.  CO. 
No  citation. 

18  Nev.  489-492.    HASTENS  t.  GILSON. 

No  citation. 

13  Ner.  492-498.    RICHARDSON  T.  HOOLS. 

Cited  in  Rosina  v.  Trowbridge,  20  Nev.  120,  17  Pac  769,  to  point 
party  cannot  be  affected  by  refusal  to  admit  written  contract  as  evi- 
dence when  oral  testimony  regarding  same  was  considered  by  jury 
who  found  in  his  favor  and  court  adopted  findings  of  jury. 

13  Ner.  499.    DUQUETTE  ▼.  OUILMETTE. 
No  citation. 

13  Nev.  499-502.    WICES  T.  LIPPMAN. 

Partnership.  —  Cited  in  Martin  v.  Stubbings,  20  HI.  App.  887,  to  point 
that  partner  cannot  sue  against  partner  at  law  in  respect  to  partner- 
ship account  until  final  settlement  and  balance  adjusted  in  his  favor; 
Glade  v.  White,  42  Neb.  341,  60  N.  W.  658,  a  complaint  charging  defend- 
ant with  having  received  money  upon  claim  which  by  settlement  of 
partnership  account  became  individual  property  of  each,  states  cause  of 
action. 

13  Ner.  502-614.    STATE  ▼.  TICEEL. 

Opinion  and  remarks  by  judge.  —  Cited  in  State  v.  Ah  Chuey,  14  Nev. 
89,  33  Am.  Rep.  637,  to  point  that  judge  presiding  at  trial  should  not 
express  opinion  upon  the  facts;  State  v.  Eraser,  14  Nev.  214,  as  to 
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impropriety  of  remarks  of  trial  court;  State  y.  Warren,  18  Nev.  464, 
5  Pae.  137,  improper  remarks  of  court  in  refusing  instruction;  State 
T.  Warren,  18  Not.  466,  5  Pac.  138,  to  point  that  it  is  not  pat#  of  the 
duty  of  party's  counsel  to  correct  the  court  error  if  improper  remark 
has  been  made;  Neill  ▼.  Rogers  Bros.  etc.  Co.  38  W.  Va.  235,  18  S.  E. 
665,  to  point  that  court  cannot  in  any  manner  indicate  to  jury 
opinion  on  evidence  and  cannot  cure  an  inconsiderate  remedy  by  any 
subsequent  statement  to  jury. 

Instruction.  -—  Cited  in  State  y.  Johnson,  16  Nev.  37,  holding  instruc- 
tion as  to  credibility  of  testimony  erroneous;  State  t.  Buralli,  27  Ner. 
65,  71  Pac.  536,  to  point  that  an  instruction  which  assumes  facts  In 
dispute,  or  that  are  not  admitted,  is  erroneous.  This  does  not  interfere 
with  the  right  of  the  court  during  the  trial  to  state  the  testimony  or 
what  a  witness  said,  without  assuming  whether  it  is  true;  learing  the 
jury  to  draw  its  own  inference  as  to  what  it  establishes. 

Jury  to  decide  all  questions.  —  Cited  in  Gamer  v.  State,  28  Fla. 
146,  29  Am.  St.  Rep.  247,  9  So.  843,  to  point  that  the  policy  of  our 
jurisprudence  is  the  jury  should  decide  all  questions. 

Witness  —  Cross-examination.  —  Cited  in  Taussig  v.  Shields,  26  Ma 
App.  326,  to  point  that  it  is  admissible  to  ask  witness  on  cross-examina- 
tion whether  he  has  not  made  contrary  statement  on  previous  occasion. 

13  Nev.  514-626.    TERRY  v.  BERRT. 

Appeal  —  Presumption  on.  — Cited  in  In  Re  Quinn's  Estate,  27  Nev. 
175,  74  Pac.  6,  to  point  that  any  fact  necessary  to  support  the  order 
is  presumed  to  have  been  proven  in  the  absence  of  an  affinnative 
showing  to  the  contrary. 

Homestead.  —  Cited  in  Commercial  etc.  Bank  v.  Corbett,  Fed.  Cas. 
No.  3,058,  5  Sawy.  543,  in  discussing  property  in  which  homestead 
may  be  taken. 

Cited  in  reference  notes  in  70  Am.  Dec.  346,  to  point  that  a  home- 
stead cannot  be  set  apart  out  of  partnership  realty;  1  Am.  St.  Rep. 
594,  that  statute  does  not  contemplate  that  homesteads  shall  be 
carved  out  of  land  held  in  joint  tenancy,  or  tenancy  in  common, 
b^'ause  it  has  not  provided  any  mode  for  their  separation  and 
ascertainment. 

Exemptions  —  Partnership  property.  —  Cited  in  In  re  Spits,  8  N.  M. 
633,  45  Pac.  1124,  34  L.R.A.  608,  to  point  that  partners  cannot  both 
claim  individual  exemption  out  of  partnership  property. 

Ejectment  —  Cited  in  Goldberg  v.  Kidd,  5  S.  Dak.  175,  58  8.  W. 
575,  to  point  that  in  ejectment  deed  issued  by  judge  for  town-site 
lot  is  admissible  in  evidence  not  on  ground  that  it  is  in  natui«  of 
judicial  reward  by  judge  but  on  presumption  of  issuance. 

Deed  —  Descriptions^  calls.  — Cited  in  reference  note  in  129  Am.  St 
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Rep.  997,  to  point  that  monuments,  natural  or  artificial,  will  control 
all  other  calls  in  case  of  a  conflict. 

13  Ner.  52^-631.    PISSCK  t.  TSAVER. 

Cited  in  reference  note  in  50  Am.  Dec.  196,  to  point  that  when  the 
intention  of  the  parties  to  a  deed,  absolute  in  form,  is  sought  to  be 
ascertained,  not  in  the  usual  way,  by  reading  and  construing  the  instru- 
ments in  connection  with  evidence  to  identify  the  subject-matter,  the 
parties,  etc.,  but  by  evidence  to  establish  an  equity  outside  of  the  deed, 
and  thus  to  convert  a  deed  into  a  mortgage,  the  evidence  ought  to  be 
so  clear  as  to  leave  no  doubt  that  the  real  intention  of  the  parties  was 
to  execute  a  mortgage,  otherwise  the  intention  appearing  on  the  face 
of  the  deed  oof  ht  to  prevaiL 
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14  Ner.  17-24,  33  Am.  Rep.  523.    BLAISDELL  T.  HEISTES. 

Water  rights.  —  Cited  in  Boynton  y.  Lougley,  19  Nev.  76,  S  Am. 
St.  Rep.  781,  6  Pac.  440,  as  to  prescriptive  riglit  to  flow  of  surplus 
waters;  Hulsman  v.  Todd,  96  Cal.  232,  31  Tac.  41,  in  discusRing  liability 
for  unlawful  diversion  and  consequent  injury  therefrom;  Lehi  Irr.  Co.  v. 
Moyle,  4  Utah,  340,  9  Pac.  876,  to  point  that  prior  appropriator  of 
water  has  prior  right  of  use  to  extent,  in  amount  of  time,  of  his 
appropriation. 

Tort-feasors.  — Cited  in  Miller  v.  Highland  Ditch  Co.  87  Cal.  432, 
22  Am.  St.  Rep.  255,  25  Pae.  557,  and  City  of  Valparaiso  v.  Moffit,  12 
Ind.  App.  254,  54  Am.  St.  Rep.  625,  39  K.  E.  911,  as  to  liability  to  joint 
tort-feasors;  Woodruff  v.  North  Bloomfleld  etc.  Min.  Co.  16  Fed.  Rep. 
31,  8  Sawy.  628,  to  point  that  in  action  for  nuisance  an  injunction 
where  parties  are  not  jointly  liable,  joint  judgment  against  them  shall 
not  be  rendered;  Union  Mill  etc.  Co.  v.  Dangberg,  81  Fed.  89,  and 
Pacific  Live-Stock  Co.  ▼.  Hanley,  98  Fed.'  329,  discussing  right  of  action 
against  diverse  parties  jointly  for  injury  to  prior  appropriation  of 
water;  Morris  t.  Bean,  123  Fed.  620,  to  point  that  in  an  action  against 
diverse  parties  for  injury  to  prior  appropriation  of  water  where  the 
evidence  shows  that  the  damage  was  not  inflicted  by  defendants  jointly, 
no  damage  can  be  recovered;  Corris  v.  Bean,  123  Fed.  619,  discussing 
right  to  maintain  action  against  various  parties  appropriating  water 
to  injury  of  prior  appropriator;  West  Muncie  etc.  C6.  v.  Slack,  164 
Ind.  24,  72  N.  K  880,  to  point  that  action  at  law  cannot  be  brought 
against  several  tort-feasors  among  whom  there  is  no  concert  and 
unity  of  action  and  no  common  design;  Foster  v.  Bussoy,  132  Iowa, 
644,  109  N.  W.  1106,  to  point  that  where  stock  of  different  people  tres- 
pass on  plaintiff's  grain  field  at  different  times  during  the  year  and 
the  injuries  occasioned  thereby  were  distinct  and  separate,  but  with- 
evi  proof  from  which  assessment  of  damages  occasioned  by  stock  of 
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each  owner  could  be  made  nominal  damages  only  can  be  given;  Loek- 
wood  Co.  T.  Lawrence,  77  Me.  307,  62  Am.  Rep.  763,  holding  thai 
several  tort-feasors  acting  independently  will  be  enjoined  in  one  suit; 
McBride  t.  Scott,  125  Mich.  529,  84  N.  W.  1084,  to  point  that  several 
tort-feasors  not  acting  in  concert  or  by  unity  of  design  are  not  liable 
in  joint  action  for  damages;  Wiles  v.  Du  Bey,  15  Mont.  341,  39  Pac 
313,  to  point  that  when  two  or  more  parties  act,  each  for  himself, 
in  producing  results  injurious  to  another  they  cannot  be  held  jointly 
liable  for  damages  resulting;  Swain  v.  Tennessee  Copper  Co.  Ill  Tenn. 
461,  78  S.  W.  97,  holding  that  two  corporations  engaged  in  reduction 
of  copper  each  contributing  to  pollution  of  air  which  are  entirely  inde- 
pendent of  each  other  with  community  of  interest,  concert  of  action 
or  common  design,  cannot  be  joined  in  action  for  damages  against 
defendant's  adjoining  property;  Draper  v.  Brown,  115  Wis.  370,  91 
N.  W.  1003,  to  point  that  where  right  sought  to  be  enforced  was  to 
have  water  level  maintained  and  defendants  though  acting  independent 
and  without  common  design  of  parties  contributing  to  injury  of  that 
right,  they  were  properly  joined  as  defendants;  Mau  v.  Stoner,  15  Wyo. 
134,  87  Pac.  440,  to  point  that  where  defendants  acted  separate  and 
apart  at  different  times  and  places,  and  not  in  performance  of  any 
common  design  or  purpose  to  injure  plain tiflTs  right,  each  party  will 
be  liable  for  his  own  wrong  and  liable  for  that  wrong  only  though  dam- 
age sought  was  aggregate  result  of  such  independent  wrongs. 

Cited  in  reference  notes  in  21  Am.  St.  Rep.  677,  to  point  that  the 
liability  of  several  persons  for  creating  a  nuisance  is  both  several  and 
joint,  and  the  plaintiff  may,  at  his  pleasure,  sue  one  or  all  of  the  wrong- 
doers; 118  Am.  St.  Rep.  873,  it  is  now  well  settled  that  if  two  or  more 
persons  who  create  or  maintain  a  private  nuisance  act  entirely  inde- 
pendently of  one  another,  and  without  any  community  of  interest, 
concert  of  action,  or  common  design,  each  is  liable  only  so  far  as  his 
acts  contribute  to  the  injury;  and  those  injured  by  the  nuisance  must 
proceed  in  separate  actions  against  the  several  wrong-doers  for  the 
proportion  of  damage  caused  by  each  separately;  10  L.R.A.(N.S.)  169, 
without  concert  of  action  no  joint  suit  can  be  brought  against  tort- 
feasors. 

Tort  —  Plaintiffs,  uniting.  —  Cited  in  Foreman  v.  Boyle,  88  Cal.  293, 
26  Pac.  94,  to  point  that  two  or  more  mill  owners  propelled  by  water 
of  same  stream  cannot  unite  in  action  for  damages  for  injury  suffered 
by  nuisance  in  stream;  Frost  v.  Alturas  Water  Co.  11  Ida.  299,  81  Pac. 
997,  to  point  that  several  appropriators  and  users  of  water  from  the 
stream  cannot  join  in  action  against  other  appropriators  and  users 
to  their  individual  injury. 

Variance.  —  Cited  in  livesay  v.  First  Nat  Bank,  86  Colo.  534,  118 
Am.  St.  Rep.  120,  86  Pac.  106,  €  L.RJl.(N.S.)  602,  as  to  variance  «poa 
pleadings  and  proof  justifying  eourt  in  rejecting  proof. 
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14  V€T.  24-46.    HUNTER  t.  TRUCKBE  LODGE. 

Meduuiics'  lien  Uw.  — Cited  in  State  ▼.  Yellow  Jacket  8.  Min.  Co. 
14  NeT.  243,  in  construing  mechanics'  lien  law;  affirmed  in  Lonkey  y. 
Cook,  15  Ney.  58,  on  point  mechanics'  lien  law  give  direct  lien  to  sub- 
contractors and  material  men;  cited  in  Malter  v.  Falcon  Min.  Co.  18 
Nev.  212,  2  Pac  50,  to  point  mechanics'  lien  law  should  be  liberallj  con- 
strued; Maynard  ▼.  Ivey,  21  Nev.  244,  29  Pac.  1091,  to  point  that 
mechanics'  lien  laws  should  receive  broad  and  liberal  construction; 
Porteous  Dec.  Co.  ▼.  Fee,  29  Nev.  380,  91  Pac.  136,  to  point  that 
mechanics'  lien  can  exist  only  when  perfected  in  statute  creating  it; 
Tonopah  Lumber  Co.  v.  Nevada  Amusement  Co.  30  Nev.  456,  97  Pac. 
639,  to  iK>int  that  mechanics'  lien  laws  are  to  be  liberally  construed; 
McFadden  v.  Stark,  58  Ark.  14,  22  S.  W.  886,  in  discussing  mechanics' 
lien  law  and  right  of  owner  of  sub-contract  thereunder;  Salt  Lake 
Hardware  Co.  v.  Chainman  Min.  etc.  Co.  128  Fed.  510,  to  point  that 
mechanic  lien  law  is  to  be  so  construed  as  to  carry  out  intention  of 
legislature;  Prince  v.  Neal-Millard  Co.  124  Ga.  887,  53  S.  £.  762,  in 
discussing  mechanics'  lien  law  and  rights  of  parties  thereunder;  High- 
tower  V.  Bailey,  108  Ky.  206,  94  Am.  St.  Rep.  355,  56  S.  W.  148,  49 
L.R.A.  257,  as  to  liability  for  labor  and  material  with  regard  to  state 
of  account  between  owner  and  contractor;  Laird  v.  Moonan,  32  Minn. 
862,  20  N.  W.  355,  to  point  that  under  mechanic  lien  law  of  state 
owner  must  require  bond  or  adjust  terms  of  contract  and  mode  of 
payment  thereunder  or  risk  of  additional  payment  of  lien  holders; 
Henry  etc.  Co.  v.  Evans,  97  Mo.  61,  10  S.  W.  873,  3  L.R.A.  336,  to 
point  that  although  Nevada  enacted  the  California  mechanics'  lien 
law,  the  court  refuses  to  follow  California  instructions;  Merrigan  v. 
English,  9  Mont.  119,  22  Pac.  456,  5  L.R.A.  839,  construing  the  mechan- 
ics' lien  law;  Merrigan  v.  English,  9  Mont.  119,  22  Pac.  456,  6  L.R.A. 
840,  as  to  right  to  Hen  of  sub-contractor;  Price  v.  Lush,  10  Mont.  69,  24 
Pac.  750,  9  L.R.A.  469,  as  to  construction  of  an  adopted  statute;  Rob- 
ertson Lumber  Co.  v.  State  Bank,  14  N.  D.  516,  105  N.  W.  720,  con- 
struing the  mechanics'  lien  law  holding  the  legislature  to  have  adopted 
the  "Pennsylvania  system"  as  against  the  ''New  York  system,"  and 
protecting  subcontractors  against  contractors;  Smith  v.  Baker,  5  Okla. 
338,  49  Pac.  65,  in  discussing  the  adoption  of  construction  given  to 
statute  when  statute  is  adopted  by  another  state;  Elwell  v.  Morrow, 
38  Utah,  289,  78  Pac.  607,  to  point  that  remedial  provisions  of  statute 
are  to  be  liberally  construed  applies  to  proceedings  to  foreclose  me- 
chanics' lien. 

Cited  in  reference  note  in  20  L.R.A.  664,  to  point  that  Nevada 
adopted  mechanics'  lien  law  from  California,  but  gave  to  it  different 
eonstruction  from  that  given  by  the  courts  of  California. 

Statntory  constraction  —  Adopted  statute.  —  Cited  in  Gould  v.  Wise, 
18  Nev.  263,  8  Pac.  84,  to  point  that  the  decision  of  another  state 
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euinot  be  presumed  to  be  known  to  the  legialmtnre,  anteeedint  to 
official  publication. 

14  Her.  46^1.    STATE  EX  REL.  HOBAST  t.  STLAND. 
No  citation. 

14  Ner.  51-62.    ESCEBE  ▼.  TORSE. 

Cited  in  Allen  v.  Mayberry,  14  Ner.  117,  to  point  that  where  appeal 
Is  manifestlj  taken  for  delay,  judgment  must  be  affirmed  with  damagea. 

14  Nev.  62-63.    TOWN  OF  GOLD  HILL  t.  BRISACHER. 
No  citation. 

14  Nev.  63-60.    ORR  WATER  DITCH  CO.  t.  LARCOHBE. 

Interpleader.  —  Cited  in  reference  notes  in  35  Am.  Dec  696,  to  point 
that  in  order  to  enable  a  party  to  file  a  bill  of  interpleader  he  must 
show,  1.  Two  or  more  persons  must  hare  preferred  a  claim  against 
the  plaintiflT;  2.  They  must  claim  the  same  thing,  whether  it  be  a  debt 
or  duty;  3.  The  plaintiff  must  have  no  beneficial  interest  in  the 
thing  claimed;  4.  It  must  appear  that  he  cannot  determine,  without 
hazard  to  himself,  to  which  of  the  defendants  the  thing  of  right 
belongs;  36  Am.  Dec.  709,  a  bill  in  nature  of  interpleader  is  where,  in 
addition  to  requiring  the  defendants  to  interplead  as  to  property,  or 
debt  or  duty  claimed  by  them  from  the  complainant,  some  aflirmatiTe 
relief  is  sought  by  the  bill;  91  Am.  St.  Rep.  595,  to  maintain  an  inter- 
pleader it  is  generally  necessary  to  allege  and  show  that  two  or  more 
persons  have  preferred  a  claim  against  the  plaintiff;  that  they  claim  the 
same  thing;  that  the  plaintiff  has  no  beneficial  interest  in  anything 
claimed;  and  that  he  cannot  determine  without  hazard  to  himself  to 
which  of  the  defendants  the  money  or  thing  belongs. 

14  NeT.  60-63.    PARONI  ▼.  ELLISON. 

Cited  in  Connell  v.  Galligher,  36  Neb.  763,  65  N.  W.  233,  in  discussing 
whether  power  of  attorney  so  distinctly  described  in  subject-matter 
there  of  that  attorney  could  convey  title. 

14  Ner.  63-66.    SOLOMON  t.  FULLER. 

Cited  in  Packard  v.  Kinzie  Ave.  etc.  Co.  105  Wis.  326,  81  N.  W. 
489,  holding  one's  stake  in  entry  of  judgment  as  amendable  in  oourt 
where  it  occurred  will  be  corrected  on  appeaL 

14  Nev.  66-72.  STATE  EX  REL.  BECK  T.  BOARD  OP  COVRS. 
WASHOE  COUNTY. 

Taxation  —  Raising  assessment.^ Cited  in  State  ex  reL  Lake  ▼. 
County  Com'ra  Washoe,  14  Nev.  142,  to  point  that  if  eommlaaioners 
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have  no  jurisdiction  to  raise  complainant's  assessment  their  act  is  void 
and  can  be  collaterally  attacked. 

Payment  by  mistake.  ^  Cited  in  State  ▼.  Young,  134  Iowa,  616,  110 
N.  W.  296,  in  discussing  payment  of  daim  by  mistake. 

Cited  in  reference  note  in  66  Am.  St.  Rep.  209,  to  point  that  claim 
presented  to  county  supervisors  does  not  constitute  in  law  and  are 
against  the  county,  no  action  on  the  part  of  the  board  can  render 
the  county  liable  thereon;  and  any  payment  on  their  part  may  be 
regarded  as  unauthorised  by  law,  and  render  them  lial^le  for  misap- 
propriation. 

14  Her.  72-77,  33  Am.  Sep.  526.    STATS  ▼.  CLIFFORD. 

Instruction. » Cited  in  State  t.  Bouton,  26  Nev.  41,  62  Pac  696, 
discussing  instruction  relative  to  property  recently  stolen  and  found 
in  the  possession  of  the  person  accused  of  the  theft. 

Feloniovs  intent  — Cited  in  State  ▼.  Thompson,  101  Pac.  (Nev.)  660, 
to  point  that  if  conduct  of  parties  in  action,  with  circumstances,  is 
indictive  of  felonious  intent,  and  leaves  no  doubt  in  mind  of  jury  as 
to  intent,  felonious  intent  is  sufficiently  established;  People  v.  Miller,  4 
Utah,  412,  11  Pac  614,  to  point  that  to  justify  conviction  for  larceny 
jury  must  be  satisfied  taking  was  with  felonious  intent,  no  subsequent 
felonious  intent  will  suffice;  People  v.  Swasey,  6  Utah,  100,  21  Pac  403, 
to  point  that  felonious  intent  in  branding  cattle  is  necessary  to  com- 
mission of  crime,  and  reasonable  explanation  with  no  evidence  to  show 
falsity,  entitles  to  acquittal  of  charge. 

Cited  in  reference  note  in  88  Am.  St.  Rep.  664,  to  point  that  a  taking 
with  a  felonious  intent  may  be  larceny,  notwithstanding  the  publicity 
of  the  taking. 

Sea  tit  "Xarceny,"  this  note. 

Larceny.  —  Cited  in  State  v.  Hayes,  98  Iowa,  621,  60  Am.  St.  Rep. 
S19,  67  N.  W.  674,  37  L.R.A.  121,  as  to  the  difference  between  theft  of 
lost  goods  and  theft  of  other  property. 

Cited  in  reference  notes  in  67  Am.  Dec.  276,  to  point  that  to  con- 
stitute larceny,  the  felonious  intent  must  exist  at  the  time  of  the 
taking  of  the  goods;  and  if  there  is  no  such  intent  then,  no  subsequent 
conceived  felonious  intent  will  render  the  defendant  guilty  of  larceny; 
84  Am.  Rep.  734,  as  to  what  constitutes  larceny  by  finder  of  lost 
property;  88  Am.  St.  Rep.  692,  apparently,  in  every  jurisdiction  other 
than  Tennessee,  lost  property  is  the  subject  of  larceny;  88  Am.  St. 
Rep.  693,  if  the  finder  knows  the  owner,  or  has  the  immediate  means 
of  ascertaining  him,  or  has  reason  to  believe,  and  does  believe,  <Hhat  ho 
will  be  found,  the  offense  is  larceny;  88  Am.  St.  Rep.  694,  iv  is  not 
necessary  that  there  should  be  any  mark  of  identification  on  the  lost 
goods,  if  the  finder  really  believes  the  owner  can  be  found;  88  Am.  St. 
Rep.  603,  in  order  to  make  one  guilty  of  larceny  in  appropriating  lost 
property  which  he  has  found,  he  must  have  a  felonious  intent  to  steal; 
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37  L.R-A.  125,  felonious  iaient  to  approprUto  the  property,  eonpled 
with  a  reasonable  belief  that  the  owner  eonld  be  foond,  will  render 
the  finder  gnilty. 
See  tit.  ''Felonious  intent,*  this  note. 

14  Her.  77-^79.    MUSGSOVB  ▼.  WAITZ. 

No  citation. 

14  Her.  79-115,  33  AflL  Sep.  530.    STATE  T.  AH  CHUET. 

Corpus  delicti  Cited  in  SUte  t.  Loveless,  17  Nct.  427,  80  Pae.  1081; 
State  T.  Cardelll,  19  Ney.  326,  10  Pac  437,  and  In  Re  Kelly,  28  Ner. 
498,  83  Pac.  226,  to  point  that  corpus  delicti  may  be  established  by 
circumstantial  eridenoe. 

Cited  in  reference  notes  in  68  LJLA.  78,  to  point  that  the  fact  that 
the  person  alleged  to  have  been  killed  is  dead  must  be  shown  by  direct 
eyidence,  but  the  cause  and  manner  of  the  death  may  be  sh'own  by  cir- 
cumstantial evidence;  7  L.RJ1.(N.S.)  184,  in  principal  case  it  was  held 
that  the  identity  of  a  badly  charred  body  as  that  of  the  Chinaman 
alleged  to  have  been  killed  was  sufficiently  established  to  warrant  a 
conviction  by  testimony  that  the  house  where  the  body  was  found 
used  by  him  as  a  Chinese  washhouse;  that  the  washhouse  was 
used  as  usual  on  the  day  of  the  homicide;  that  some  human  being 
therein  was  killed,  and  that  the  house  was  consumed  by  fire  after 
the  homicide;  it  further  appearing  that  there  were  usually  but  three 
persons  in  the  house,  and  that  the  person  in  question  had  never  been 
seen  since  the  destruction  of  the  house,  whereas  both  of  the  other 
occupants  had  been  seen  and  were  alive. 

Felonious  intent.  —  Cited  in  State  v.  Thompson,  101  Pae.  (Nev.)  560, 
to  point  that  if  conduct  of  parties  in  action,  with  circumstances,  is 
indictive  of  felonious  intent,  and  leaves  no  doubt  in  minds  of  jury  as 
to  intent,  felonious  intent  is  sufficiently  established. 

Compelling  defendant  to  stand  up  for  identification.  — Oitcd  in  People 
V.  Goldenson,  76  Cal.  347,  19  Pac.  170,  holding  order  requiring  defendant 
to  stand  up  for  identification  was  not  requiring  him  to  give  evidence 
against  himself. 

Compelling  physical  examination.  —  Cited  in  O'Brien  v.  State,  125  Ind. 
43,  25  N.  E.  139,  9  L.RJL.  323,  as  to  power  of  court  to  compel  defendant 
to  submit  to  physical  examination  in  criminal  trial;  State  v.  Height* 
117  Iowa,  660,  94  Am.  St.  Rep.  323,  91  N.  W.  938,  59  LJLA.  442,  as 
only  case  requiring  prisoner  to  dinclose  part  of  person  not  usually  re- 
quired; Atchison,  T.  &  S.  F.  R.  Co.  v.  Thul,  29  Kan.  474,  44  Am.  Rep. 
666,  to  point  that  for  purpose  of  identification,  prisoner  in  criminal 
proceeding  may  be  compelled  to  submit  to  personal  examination;  Poople 
V.  Ecarius,  124  Mich.  622,  83  N.  W.  631,  to  point  that  Stokes  v.  State, 
6  Baxt.  (Tenn.)  619,  was  held  not  to  be  good  law  and  defendant  was 
compelled  to  give  testimony  against  himself;  May  v.  Northern  Pac  Ry. 
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Co.  S2  Mont.  633,  81  Pae.  331,  70  11R.A.  116,  to  point  that  court  in 
prindpal  ease  compelled  prisoner  to  bare  to  view  of  jury  unexposed 
portion  of  body  upon  which  were  certain  tattoo  marks;  State  ▼.  Atkin- 
son, 40  8.  C.  373,  42  Am.  St.  Rep.  885,  18  S.  E.  1025,  as  to  reception 
of  evidence  obtained  by  compelling  defendant  to  put  his  foot  in  foot 
tracks;  State  v.  Nordstrom,  7  Wash.  510,  35  Pac.  384,  in  discussing 
point  as  to  whether  accused  person  can  be  compelled  to  exhibit  portions 
of  body  which  are  usually  covered  for  purpose  of  securing  identification ; 
Thornton  ▼.  State,  117  Wis.  844,  98  Am.  St.  Rep.  924,  93  N.  W.  1109, 
as  a  most  extreme  case  where  accused  was  required  to  bare  arm  to 
disclose  certain  tattooing. 

Cited  in  reference  notes  in  49  Am.  Rep.  191,  to  point  as  to  com- 
pelling prisoner  to  furnish  evidence  of  his  identity  by  exposing  his 
person;  68  Am.  St.  Rep.  252  and  75  Am.  St.  Rep.  328,  defendant  was 
compelled  to  exhibit  his  arm  to  the  jury  to  show  certain  tattoo  marks, 
by  the  existence  of  which  the  question  of  his  identity  was  to  be  deter- 
mined; 75  Am.  St.  Rep.  328,  the  court  holding  that  evidence  of  physical 
facts  cannot,  either  upon  principle  or  reason,  come  within  the  letter 
or  the  spirit  of  the  constitutional  prohibition;  94  Am.  St.  Rep.  339,  in 
criminal  case,  on  a  question  of  personal  identity,  the  court  may  compel 
the  accused  to  exhibit  his  arm,  where  a  witness  testifies  that  he  has 
certain  tattoo  marks  thereon;  69  L.R.A.  38,  where,  on  trial  for  murder, 
it  was  shown  that  the  house  where  the  dead  body  claimed  by  the  prose- 
cution to  be  the  body  of  the  person  alleged  to  have  been  killed  was 
found,  was  used  as  a  Chinese  washhouse ;  that  the  person  alleged  to  have 
been  killed  was  the  proprietor;  that  he  was  assisted  in  business  by  two 
other  Chinamen;  that  these  three  persons  were  usually  at  the  house; 
that  the  washhouse  was  being  used  on  the  day  of  the  homicide;  that 
some  human  being  therein  was  killed;  that  the  house  was  consumed  by 
fire  after  the  homicide  occurred;  that  the  body  of  the  deceased  was  bad- 
ly charred  by  the  fire;  that  the  person  alleged  to  have  been  killed  had 
never  been  seen  after  the  homicide  occurred,  and  that  the  other  occu- 
pants of  the  house  had  been  seen  and  were  alive, — these  circumstances 
were,  held  to  tend  to  establish  the  fact  that  the  body  found  in  the 
wasHhouse  was  the  body  of  the  person  alleged  to  have  been  killed; 
28  LJI.A.  700,  in  the  dissenting  opinion  in  principal  case  it  was  said 
that  the  intent  of  the  constitutional  provision  was  that  the  accused,  if 
such  should  be  his  wish,  should  not  only  have  the  right  to  dose  his 
mouth,  but  that  he  might  fold  his  arms  as  well;  28  L.R.A.  703,  the  prin- 
acipal  case  is  the  leading  case  afiirming  the  right,  disapproves  State  v. 
Jacobs  (1858)  50  N.  C.  259,  which  is  the  leading  case  denying  it,  the 
court  saying  that  it  is  a  noticeable  fact  that  in  none  of  the  subsequent 
cases  in  North  Carolina  in  which  that  case  was  cited  have  the  courts 
sanctioned  or  in  any  manner  approved  of  the  reasoning  upon  which 
the  decision  was  based. 

Evidence  —  Of  codef endant  and  accomplice.  —  Cited  in  State  ▼.  Gart- 
relly  171  Mo.  510,  71  S.  W.  1050,  in  discussing  testimony  of  codefendant 
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against  accused  and  identification  of  son  of  aeeased  jointly  indicted  for 
homicide;  State  t.  Ruck,  194  Mo.  435,  92  S.  W.  712,  in  disenssing  «mr 
in  admitting  testimony  of  aeoomplioe. 

Homicide  —  Elements,  evidence  of. — Cited  in  Bnel  y.  State,  104  Wis. 
142,  80  N.  W.  82,  to  point  that  no  distinction  is  recognized  between  ele- 
ments of  homicidal  offense  as  to  eridenoe  necessary  to  establish  it,  or 
nature  and  amount  of  proof  required. 

14  NeT.  1 15-117.    ALLEN  ▼.  KAYBBSRT. 
No  citation. 

14  Ner.  117-123.    STATE  EX  REL.  AUDE  T.  EDfBXAD. 

Cited  in  State  ▼.  California  Min.  Co.  16  Nev.  258,  to  point  that  the 
fact  that  power,  wherever  lodged,  may  be  abused,  is  no  argument  against 
its  exercise;  cited  in  State  ▼.  County  Com'rs.  19  Nev.  337,  10  Pac  903, 
in  passing  on  power  of  legislature  to  increase  or  diminish  number  of 
district  judges;  State  t.  County  Com'rs.  19  Nev.  341,  10  Pae.  906,  aa  to 
rule  for  construing  constitution. 

14  Key.  123-140.    WASHOE  COUNTY  t.  HUKBOLDT  COUNTT. 

Cited  in  Sears  ▼.  Gallatin  County,  20  Mont.  467,  52  Pac.  205,  40 
L.RJL  407,  in  passing  on  liability  of  ooimty  for  services  rendered  by 
members  of  sheriff's  posse  comitatus. 

14  Nev.    140-143.    STATE   EX  REL.   LAKE   t.  COUNTY   COITRS. 
WASHOE  COUNTY. 

Statutory  construction.  —  Cited  in  State  v.  Yellow  Jacket  S.  Ifin. 
Co.  14  Nev.  233,  construing  section  3136  of  Compiled  Laws;  State  v. 
Carson  &  C.  R.  Co.  29  Nev.  504,  91  Pac.  935,  holding  section  1098  of 
Compiled  Laws  merely  directory;  Central  Pac.  R.  Co.  v.  Standing,  13 
Utah,  492,  45  Pac  345,  construing  law  1890,  p.  52,  holding  the  word 
"complaints"  as  applied  to  board  of  equalization,  not  used  in  tech* 
nical  sense. 

Cited  in  reference  note  in  12  LJI.A.  357,  to  point  that  a  law  which 
directs  a  particular  act  to  be  performed,  but  which  does  not  impera- 
tively command  it,  as  a  condition  precedent  to  anything  further,  is  di- 
rectory only. 

Taxation  —  Raising  assessments.  —  Cited  in  State  v.  Vaile,  122  Mo. 
47,  26  S.  W.  675,  to  point  that  where  board  of  equalisation  raises 
assesmnent  without  jurisdiction  its  action  is  void  and  there  is  defense 
pro  tanto  to  suit. 

14  Nev.  143-148.    JEFPREE  v.  WALSH. 

Cited  in  Brown  v.  Warren,  16  Nev.  239,  as  to  grant  of  nonsuit  on 
ground  not  stated  and  relied  on  in  motion;  Porter  v.  Industrial  Print- 
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lag  Go.  26  Mont.  184,  66  Pae.  842,  in  diwnusing  granting  of  new  trial  on 
aoooont  of  mlinga  of  court. 

14  Not.  148-163.    BARKER  t.  McLSOD. 
No  citation. 

14  NaT.  163-161.    60SSAGB  t.  CROWN  POINT  6.  ft  a  MIN.  CO. 

Adminiatration  of  ettatea.  —  Cited  in  Hubbard  t.  Urton,  67  Fed. 
423,  aa  to  right  of  heirs  and  next  in  kin  to  institute  action  at  law 
relating  to  administration  of  estate;  In  Re  Higgins'  Estate,  15  Mont. 
486,  39  Pac  610,  28  LitJL  120,  as  to  right  of  possession  of  property 
of  an  intestate;  Clark  y.  Bundy,  29  Ore.  198,  44  Pac.  286,  in  discussing 
the  law  of  administration  and  statute  of  limitation. 

14  NeT.  161-166.    DICK  T.  BIRD. 

Evidence  —  Insufficiency  of  specifying  particnlart.  —  Followed  in  La- 
mance  t.  Byrnes,  17  Ner.  201,  30  Pac  701,  on  point  that  statement 
must  specify  particular  in  which  evidence  is  insufficient,  or  it  will  be 
disregarded. 

Preaumptiye  right  to  vie  water.  —  Cited  in  Union  Mill  etc.  Co.  v. 
Dangberg,  81  Fed.  92,  and  Anderson  y.  Baseman,  140  Fed.  26,  in  dis* 
cussing  prescriptive  right  to  use  of  water  and  what  raises  presumption 
of  such  right. 

Cited  in  reference  note  in  43  Am.  Dec.  281,  to  point  that  water  must 
be  appropriated  also  to  some  beneficial  purpose  to  give  any  right  to  it, 
or  the  appropriation  must  be  made  in  contemplation  of  a  future  bene- 
ilcial  use. 

14  Nev.  167-170.    DICK  ▼.  CALDWELL. 

Cited  in  Nesbitt  v.  Chisholm,  16  Nev.  41,  as  to  presumption  in  favor 
of  the  judgment. 

Prescriptive  right  to  use  water.  —  Cited  in  Union  Mill  etc.  Co.  v. 
Dangberg,  81  Fed.  92,  and  Anderson  v.  Bassman,  140  Fed.  26,  in  dis- 
cussing prescriptive  right  to  use  of  water  and  what  raises  presumption 
of  such  right. 

Cited  in  reference  notes  in  43  Am.  Dec  281,  to  point  that  water 
must  be  appropriated  also  to  some  beneficial  purpose  to  give  any  right 
to  it,  or  the  appropriation  must  be  made  in  contemplation  of  a  future 
beneficial  use;  60  Am.  St.  Rep.  803,  in  absence  of  intention  to  apply 
water  to  beneficial  use  it  is  not  sufficient  to  appropriation  and  that 
without  it  no  diversion  long  continued  will  allow  to  appropriate  until 
evidence  is  formed  to  apply  it  to  some  beneficial  purpose;  30  L.R.A. 
676,  turning  water  out  of  the  stream  does  not  give  a  title  to  it  if 
U  is  not  used  for  a  beneficial  purpose. 
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14  nev.  171-17Z    GAHMAHS  ▼.  ROUSSEU^ 

No  dial  ion. 

14  Ner.  172-175.    JOHES  ▼.  SAH  FRANCISCO  SITLPHUR  CO. 

Default  jndsment  —  Discretion  of  court.  —  Cited  in  Ewing  v.  Jeuungs, 

15  Nev.  ZSZ,  in  holding  trial  court  did  not  abuse  discretion  in  refusing 
motion  to  set  aside  judgment  and  allow  answer. 

Cited  in  reference  notes  in  23  Am.  St.  Rep.  106,  to  point  that  gen- 
erally courts  will  not  vacate  their  judgments  on  account  of  irregulari- 
ties unless  the  application  is  promptly  made,  and  the  irregularity  ap- 
pears to  have  been  prejudicial  to  the  applicant;  60  Am.  St.  Rep.  655, 
the  tendency  of  the  more  recent  decisions  is  to  limit  the  right  to  vacate 
a  judgment  for  irregularity  to  those  cases  in  which  it  appears  that 
the  moving  party  has  been  substantially  prejudiced  by  the  alleged  ir- 
regular action. 

Statutory  construction.  —  Cited  in  Lang  Syne  Min.  Co.  v.  Ross,  20 
Nev.  137,  19  Am.  St.  Rep.  337, 18  Pac  361,  construing  section  28  of  the 
Civil  Practice  Act. 

14  Nev.  175-190,  33  Am.  Rep.  548.  .GASTON  ▼.  DRAKE. 

Defenses — Unlawful  mortgage.  —  Cited  in  Drezler  v.  Tyrell,  16 
Nev.  131,  to  point  that  where  the  mortgage  is  unlawful  that  defense 
may  be  set  up  to  prevent  foreclosure. 

—  Immoral  action.  —  Cited  in  Sheldon  v.  Pruessner,  52  Kan.  590, 
35  Pac.  203,  22  L.RJL.  711,  to  point  that  court  will  not  lend  aid  to  man 
who  founds  his  cause  upon  immoral  actions. 

—  Agreement  forbidden  by  law,  etc  —  Cited  in  Schneider  v.  Local 
Union  etc.,  116  La.  281,  114  Am.  St.  Rep.  558,  40  So.  704,  5  L.RJi.(N.S.) 
897,  to  point  that  courts  will  not  enforce  an  agreement  forbidden  by 
law  or  opposed  to  public  policy. 

Cited  in  reference  note  in  115  Am.  St.  Rep.  409,  to  point  that  where 
the  object  of  the  partnership  is  the  prosecution  of  an  illegal  business 
or  one  which  is  contrary  to  public  policy,  the  partnership  agreement  is 
void. 

—  Agreement  to  procure  office,  etc  — Cited  in  Basket  v.  Moss,  115 
N.  C.  457,  44  Am.  St.  Rep.  464,  20  S.  E.  733,  48  L.RA  843,  to  point 
that  courts  will  not  enforce  contract  based  on  agreement  to  procure 
office. 

Cited  in  reference  notes  in  66  Am.  Dec  510,  to  point  that  an  agree- 
ment between  a  candidate  and  another  person,  prior  to  an  election,  to 
share  the  salary^  fees,  and  emoluments  of  an  office,  in  consideration  of 
money  advanced  by  the  latter  to  the  former  to  secure  his  election,  and 
of  the  latter's  services  and  use  of  personal  influence  to  elect  the  former, 
is  in  violation  of  the  policy  of  election  laws,  and  void;  44  Am.  St. 
Rep.  471,  an  agreement  before  election  to  share  the  salary  and  fees 


433  NOTES  ON  NEVADA  REPORTa     14  Nev.  191-209 

of  an  office  in  eonnderation  of  the  pUintifTs  using  his  Influence  to 
elect  the  defendant  to  such  office  is  void;  4  L.RJL  683,  any  agreement 
to  divide  the  emoluments  of  an  office  is  void. 

Gted  in  reference  notes  in  6  Eng.  RuL  Cas.  346,  and  6  Eng.  RuL 
Om.  346. 

14  Ner.  191-198.    FRSVSRT  t.  HENRT. 

Judgment— Cited  in  Satterlund  ▼.  Real,  12  N.  D.  129,  96  N.  W.  621, 
to  point  that  judgment  not  supported  by  pleadings  is  as  fatally  de- 
fective as  if  not  supported  by  findings. 

Co-obligor  —  Payment  by  rights.— Cited  in  Faires  ▼.  Cockrill,  88 
Tex.  436,  31  S.  W.  194,  28  L.R.A.  631,  as  to  payment  by  co-obligor 
and  rights  thereunder. 

Cited  in  reference  notes  In  68  LILA.  614,  to  point  that  if  a  debt  or 
Judgment  is  owing  by  two  or  more  persons  jointly,  each  primarily 
liable,  and  one  of  them  pays  it,  such  debt  or  judgment  is,  at  law, 
absolutely  extinguished;  68  LJRA.  663,  it  has  been  held  in  some  cases 
that  when  a  note  has  been  paid  by  one  who  is  merely  collaterally  inter- 
ested, as  indorser,  its  negotiability  is  not  destroyed,  and  the  note  re- 
mains good  against  the  maker;  but  it  is  otherwise  when  payment  Is 
made  by  a  consignor  upon  a  joint  and  several  note,  although  he  is 
in  fact  only  a  surety;  68  L.R.A.  676,  when  two  persons  sign  a  promis- 
sory note,  binding  both  jointly  and  severally  and  one  of  them  pays  it, 
the  note  is  extinguished,  and  an  action  upon  it  may  be  maintained 
by  the  one  making  payment  against  the  other,  notwithstanding  he  Is 
in  fact,  and  so  alleges,  only  surety  for  the  other.  The  note  Is  functus 
officio,  and  the  action  is  upon  implied  assumpsit  for  money  paid  to 
satisfy  it. 

Cited  In  reference  note  In  4  Eng.  Rul.  Oas.  648. 

14  Hnr.  199-201.    GSSEHIA  ▼.  KATBERRT. 
No  citation. 

14  Ne^.  202-^09,  33  Am.  Rep.  559.    STATS  EX  REL.  KETSER  t. 
HAILOCE. 

Constitutional  amendment  —  Statute.  —  Cited  in  State  ▼.  Hallock,  16 
Nev.  378,  to  point  that  constitutional  amendment  after  adoption  of 
statute  is  controlling. 

Statute— Repeal  by  Implication,  etc.  — Cited  in  State  v.  Blend,  121 
Ind.  619,  16  Am.  St.  Rep.  416,  23  N.  E.  612,  to  po«nt  that  repealing 
eUuse  of  unconstitutional  statute  falls  with  statute;  Stephens  v.  Bal- 
lon, 27  Kan.  602,  discussing  point  that  unconstitutional  provision  of 
a  statute  cannot  have  force  to  repeal  by  implication  or  otherwise,  any 
fvovision  of  former  act;  Black  v.  Trower,  79  Va.  128,  to  point  that 
when  valid  part  of  statute  is  so  connected  with  and  dependent  upon 
▼old  part  as  to  not  be  distinctly  separable,  the  whole  must  fall. 
28 
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died  in  reference  note  in  88  Am.  St.  Rep.  295,  to  point  that  where 
it  is  not  dear  that  the  l^slature  intended  to  repeal  a  prior  law, 
without  regard  to  the  new  provisions  to  be  substituted  for  it,  a  repeal- 
ing clause  in  an  unconstitutional  statute  will  be  ineffective. 

Courts  —  Removal  and  reorganixation  of. — Cited  in  dis.  op.  of  Snod- 
grass,  J.,  in  McCuJly  ▼.  State  (The  Judge's  Cases),  102  Tenn.  653,  53 
S.  W.  169,  46  UELA.  603,  as  to  power  to  remove  and  reorganize  courta. 

AppeaL  —  Cited  in  North  Point  ConsoL  Irr.  Co.  v.  Utah,  etc  Canal 
Co.,  14  Utah,  167,  46  Pac  827,  in  discussing  right  of  appeal;  Eastman 
V.  Gurrey,  14  Utah,  171,  46  Pac  828,  in  construing  §  9  of  Art.  Vm 
of  Constitution  and  discussing  right  of  appeal. 

14  Nev.  20^-210.    STATE  ▼.  HASKELL. 

Quo  warranto.  —  Cited  in  Town  of  Enterprise  v.  State,  29  Fla.  141, 
10  So.  743,  on  quo  warranto  proceeding  where  state  alleges  legal  ri|^t 
in  plaintiffs  in  error  and  no  loss  or  forfeiture  of  right  is  shown,  infor- 
mation is  insufficient;  People  v.  Clayton,  4  Utah,  436,  11  Pac.  212,  to 
point  that  in  quo  warranto  proceeding  defendant  must  establish  title  to 
office. 

Cited  in  reference  note  in  100  Am.  Dec  274,  as  to  abandonment  and 
forfeiture  of  charter  by  oorporation  and  that  proceedings  upon  quo 
warranto  and  information  in  nature  thereof  are  regulated  by  statute 
and  that  the  state,  like  any  other  party  relying  on  a  forfeiture  or  aa 
abandonment,  must  prove  its  case. 

14  Nev.  210-215.    STATE  ▼.  FRAZER. 

Cited  in  State  v.  Johnson,  16  Nev.  37,  holding  instruction  trenebed 
upon  province  of  jury. 

14  Nev.  215-220.    QUILLEN  t.  QUIGLEY. 

Cited  in  reference  note  in  115  Am.  St.  Rep.  89,  to  point  that  mere 
forbearance  of  a  creditor  to  sue  upon  the  principal  obligation  or  debt 
does  not  discharge  the  surety.  Or,  in  other  words,  the  creditor  is 
under  no  active  duty  to  sue  the  principal  debtor. 

14  Nev.  220-262.  STATE  t.  YELLOW  JACKET  MIN.  CO. 

Limitation  of  action.  —  Gted  in  People  v.  Hubert,  71  Cal.  73,  12  Pac 
43,  discussing  limitations  of  action  to  enforce  assessment  for  reclama- 
tion of  swamp  and  overflow  land;  distinguished  in  District  of  Colim* 
bia  V.  Washington,  etc  R.  R.  Co.,  1  Mackey  (D.  C.)  375,  on  statutory 
groimds  in  construing  statute  of  limitation. 

—  To  recover  taxes.  ^  Cited  in  Ciij  &  County  of  San  Francisco 
T.  Luning,  73  Cal.  613, 15  Pac  312,  and  Los  Angeles  County  v.  Ballerino^ 
99  Cal.  595,  32  Pac  582,  discussing  limitation  of  action  to  recover 
taxes;  City  of  San  Diego  v.  Higgins,  115  CaL  173,  46  Pac  924,  dis- 
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euMing  limitation  of  action  to  recorer  municipal  taxes;  City  and  Coun- 
ty of  San  Francisco  ▼.  Jones,  20  Fed.  189,  190,  cited  in  discussing  stat- 
ute of  limitation  in  action  to  recover  delinquent  taxes;  State  ▼.  Certain 
Lands,  etc.,  40  Minn.  526,  42  N.  W.  478,  to  point  that  tax  is  'liability 
created  by  statute;"  Board  of  Com'rs  ▼.  Story,  26  Mont.  521,  69  Pao. 
68,  discussing  limitation  of  personal  action  for  collection  of  taxes; 
distinguished  in  Hoover  ▼.  Engles,  63  Neb.  690,  88  N.  W.  870,  on  statu- 
tory grounils  discussing  limitation  of  action  to  collection  of  taxes; 
City  of  Port  Townsend  t.  Eisenbeis,  28  Wash.  644,  68  Pac.  1048,  on 
statutory  grounds  discussing  limitation  of  action  by  municipal  corpo- 
ration to  foreclose  lien  for  unpaid  taxes. 

Cited  in  reference  notes  in  42  Am.  St.  Rep.  665,  to  point  that  a  tax 
may  be  held  to  be  a  debt;  101  Am.  St.  Rep.  186,  suits  for  the  recov- 
ery of  general  taxes  generally  involve  the  construction  of  statutes  of 
limitation;  11  LJtA.  817,  a  tax  is  not  an  obligation  of  action  to  re- 
or  arising  out  of  contract. 

«*-To  recover  license  fee.— > Cited  in  State  v.  Chicago,  etc.  Ry.  Co., 
132  Wis.  359,  112  N.  W.  520,  in  discussing  limitation  of  action  to  re- 
cover license  fee  imposed  on  railroad  company. 

Obligation  to  pay  tax  —  Debt  or  assumpsit  —  Cited  in  Hadley  v. 
Hadley,  114  Tenn.  171,  87  S.  W.  254,  to  point  that  tax  imposed  on  prop- 
erty as  such,  without  reference  to  ownership,  proceedings  to  enforce 
payment  are  against  the  land. 

Cited  in  reference  notes  in  42  Am.  St.  Rep.  666,  to  point  that  the 
imposing  of  a  tax  also  imposes  a  duty  upon  the  taxpayer,  and  it  is 
wholly  immaterial  to  consider  whether  the  tax  is  a  debt  in  the  sense 
of  a  money  obligation  existing  by  contract.  The  government  has  the 
same  right  to  enforce  a  duty  as  a  debt,  and  may  enforce  it  in  thn 
same  way;  11  L.RJI.  818,  the  preponderance  of  authority  establishes 
that  either  debt  or  assumpsit  may  be  sustained  for  the  recovery  of 
taxes,  as  debt  lies  for  a  sum  of  money  certain,  due  by  statute. 

14  Nev.  262.    BUCKLEY  t.  BUCKLBT. 

Cited  in  reference  note  in  12  L.R.A.  693,  to  point  that  a  party  has 
no  legal  right  to  cross-examine  a  witness  except  as  to  facts  and  cir- 
cumstances connected  with  the  matters  stated  on  the  direct  examina- 
tion. 

14  Her.  26S.    HARRISON  v.  LOCKWOOD. 

Followed  in  Earles  v.  Gilham,  20  Nev.  47,  14  Pac  687,  on  point  that 
statement  on  motion  for  new  trial  must  be  tiled  within  the  statutory 
time. 

14  Key.  265-288.    DAVIS  ▼.  COOK. 

Managing  partner  —  Authority  to  sign  notes.  —  Cited  in  First  Nat. 
Bank  v.  Grignon,  7  Ida.  656,  65  Pac.  368,  as  to  authortiy  of  managing 
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partner  to  execute  mad  deliver  notes  as  bnsiness  of  firm  may  require; 
lindle  ▼.  Crowley,  29  Kan.  759,  to  point  that  wbere  notes,  etc.,  of 
trading  partnership  are  executed  by  managing  partner  in  firm  name, 
they  will  be  presumed  to  have  been  given  in  oomse  of  partnerahip 

14  Ner.  288-298.    STATB  t.  MAUIL 

CSted  in  reference  note  in  98  Am.  Dec  159,  to  point  that  the  dis- 
tinction taken  by  the  supreme  court  of  Nevada  seems  a  very  proper 
one.  It  is  there  maintained  that  where  a  clerk,  by  authority  of  his 
master,  collects  a  bill  and  fraudulently  converts  the  money  the  offense 
of  embezzlement  is  complete,  and  if  afterwards  he  collects  a  second 
bill,  and  fraudulently  converts  its  proceeds,  tliis  constitutes  a  second 
offense;  and  that,  though  he  may  commit  more  than  one  embezzlement 
of  his  employer's  money,  and  if  he  does,  may  be  separately  indicted 
for  each  separate  offense,  yet,  if  the  money  from  different  persons  was 
all  collected  before  any  portion  of  it  was  converiod,  then  he  committed 
but  one  offense. 

14  Nev.  298-311.    TRUCKES  LODGE  v.  WOOD. 

Surety.— •Followed  in  Giarson  Opera  House  Ass'n  v.  Miller,  16  Nev. 
337,  to  point  that  failure  to  make  payment  to  contractor  according  to 
agreement  releases  sureties;  cited  in  Glenn  County  v.  Jones,  146  OaL 
523,  80  Pac  697,  discussing  release  of  sureties  on  building  contract 
by  paying  greater  installment  than  stipulated  for;  Gato  v.  Warrin|rton, 
37  Fla.  548,  19  So.  884,  to  point  that  liability  of  sureties  not  to  be 
extended  by  implication  beyond  term  of  contract;  Stephens  v.  Elver, 
101  Wis.  398,  77  N.  W.  739,  discussing  alteration  in  building  contract 
with  release  and  sureties  thereon. 

Appeal  —  Waiver  of  objections.  —  Cited  in  Sweeney  v.  Hjul,  23  Nev. 
416,  48  Pac.  1037,  and  Smith  v.  Wells  EsUte  Co.,  29  Nev.  416,  91  Tac. 
316,  to  point  that  oral  argument  in  supreme  court  upon  merits  amounts 
to  waiver  of  objection  when. 

Mortgage  for  debt  of  another  —  Discharge.  —  Cited  in  Parke  etc.  Go. 
V.  White  River  Lumber  Co.,  110  CaL  665,  43  Pac.  204,  discussing  dis- 
charge of  mortgage  executed  to  secure  debt  of  another  by  change  of 
principal  contract. 

Liability  for  repairs.  —  (^ted  in  Parker  v.  Brown  House  Co.,  117 
Ga.  1017,  44  S.  E.  809,  to  point  that  stipulation  in  lease  regarding 
payment  for  alteration  and  repaint  will  not  release  owner  of  liability 
to  contractor. 

Guaranty  —  Contract  of.  *-  Cited  in  Pioneer  Savings  etc  Co.  v.  Free- 
burg,  59  Minn.  234,  61  N.  W.  26,  to  point  that  in  contract  of  guaranty 
plaintiff  must  perform  strictly  or  cannot  recover  against  gusrantor. 
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14  Ker.  811-320.    EX  PASTE  DEIDESHEmES. 

ated  in  Ex  Parte  Rickey,  100  Pae.  (Nev.)  141,  in  eonstrning  Stat. 
1007,  p.  414,  penaliiring  otdcer  of  bank  who  reoeivet  depoait  knowing 
bank  to  be  iniolTent. 

14  Jffer.  320-324.    GREELEY  ▼.  HOLLAED. 

Appeal  — Record  on.— > Cited  in  Beck  y.  Thompeon,  32  Nct.  117,  36 
Pae.  564,  to  point  that  statement  on  appeal  not  part  of  the  record 
when;  Quinn  t.  Quinn,  27  Ner.  176,  74  Pac  6,  to  point  that  court 
minutes  were  stricken  from  record  because  not  embodied  in  statement 
on  appeal. 

— —  PresunptiOB  on.  —  Cited  in  Quinn  t.  Quinn,  27  Kev.  176,  74  Pac 
6,  to  point  that  any  fact  necessary  to  support  the  order  is  presumed 
to  have  been  proven  in  the  absence  of  an  affirmative  showing  to  the 
contrary. 

Waiver  — What  may  be  waived.— Cited  in  Klrman  v.  Johnson,  30 
Kev.  162,  93  Pac.  502,  to  point  that  counsel,  by  failing  to  object,  may 
waive  technical  objection  but  cannot  waive  objection  necessary  to  give 
appellato  court  jurisdiction. 

14  Nev.  324-332.    KAHER  T.  SWIFT. 

Appeal  —  What  considered  on.  —  Affirmed  in  Morese  v.  Swift,  15  Kev. 
220,  and  Dennis  v.  Caughlin,  22  Nev.  453,  58  Am.  St.  Rep.  761,  41  Pac 
768,  29  ImSLA.  731,  on  point  that  supreme  court  will  consider  such  ques- 
tiona  only  as  are  assigned  as  error. 

Fimndnlent  Conveyance.  — Cited  in  reference  note  in  14  Am.  St.  Rep. 
743,  to  point  that  if  the  transfer  is  good  between  the  parlies,  as,  for 
example,  where  the  transfer  is  made  for  the  purpose  of  defrauding 
ereditors,  so  that  the  grantor  has  no  power  to  control  a  reconveyance, 
then  if  the  grantee  does  not  reconvey,  his  act  is  voluntary,  and  may  be 
assailed  as  such  by  his  creditors. 

14  Her.  332-336.    8IAS  v.  HALLOCK. 

ConititntioBal  amendment  —  Controls  statute.  —  Cited  in  State  t. 
Hallock,  16  Nev.  378,  to  point  that  constitutional  amendments  adopted 
since  the  statute  controls. 

Claims  against  state  ^  Cited  in  reference  note  in  42  LJI.A.  38,  to 
point  that  where  the  statute  allowing  such  claims  was  limited  to  a 
elass  which  excludes  these  presented,  they  must  be  disallowed. 

Rewards.— Cited  in  Williams  v.  West  Chicago  etc.  R.  Co.,  94  111. 
App.  389,  discussing  what  is  sufficient  compliance  with  offer  of  reward 
to  entitle  to  the  money. 

CSted  in  reference  notes  in  42  L.R.A.  64,  to  point  that  statute  pro- 
viding for  reward  for  arrest  for  specified  offenses  containing  clause  '*no 
reward  shall  be  paid  except  after  such  conviction**  referred  to  the  oon- 
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▼ictioii  in  the  stmte  oourU.  It  was  further  hdd  that  ao  elaim  eoald 
be  mede  for  the  reward  onleBe  the  elaimant  ahowed  that  he  had  aude 
the  arrest;  7  LJLA.(N.S.)  216,  a.  reward  for  am  atieat  is  aot  earned 
by  merely  giying  informatiom  which  leads  to  the  arresL 

14  Her.  336-341.    KATBERKT  t.  BOWKBR. 

Cited  in  SUte  t.  Boerlin,  30  Nev.  477,  98  PM.  404»  to  point  that 
under  Gomp.  Laws,  3543,  mandamus  will  not  lie  where  there  is  *  plain, 
speedy,  and  adequate  remedy  at  law. 

14  Her.  341-347.    IVANCOYICH  ▼.  STERN. 

Fraudulent  conveyance.  —  Cited  in  Wailes  y.  DaTiee^  158  Fed.  677, 
discussing  when  conveyance  is  fraudulent  in  favor  of  creditor  and 
against  purchaser  paying  full  consideration. 

Cited  in  reference  note  in  10  L£A.(N.S.)  649,  to  point  that  where 
a  debtor  was  induced  to  make  a  bill  of  sale  of  his  property  to  a 
creditor  or  the  false  promise  of  the  latter  that  he  would  pay  off  all 
of  the  debtor's  debts  and  prevent  his  property  from  being  sacrificed, 
and  it  was  held  that,  if  such  statements  were  made  for  the  purpooe 
of  misleading  and  deceiving  the  debtor,  so  as  to  enable  the  promisor 
to  secure  the  possession  of  the  property  and  thereby  obtain  an  unfair 
advantage,  the  sale  was  fraudulent. 

14  Nev.  347-350.    STATE  T.  McCORMICK. 

Affirmed  in  State  v.  Quinn,  16  Nev.  90,  on  point  that  person  indicted 
with  assault  with  intent  to  kill  if  guilty  of  simple  assault  waa  an 
acquittal  as  to  offense  of  higher  grade,  Belknap,  J.,  dissenting. 

14  Nev.  351-362.    BXniTING  ▼.  CENTRAL  PAC  R.  CO. 

Railway  crossing  —  Injury  at.  —  Cited  in  Cohen  v.  Eureka  etc  R.  C6., 
14  Nev.  387,  and  Bunting  v.  Central  Pac  R.  Co.,  16  Nev.  296,  to  point 
that  it  was  for  the  jury  to  decide  whether  persons  injured  at  railroad 
crossing  were  guilty  of  contributory  negligence;  Judson  v.  Central  Ver- 
mont R.  Co.,  158  N.  Y.  606,  53  N.  E.  617,  discussing  care  required  of 
traveller  in  crossing  railroad  tracks. 

Cited  in  reference  notes  in  90  Am.  Dec.  784,  to  point  that  a  railway 
crossing  should  at  all  times  and  under  all  circumstances  be  approached 
with  caution;  but  at  an  obstructed  crossing  it  is  the  duty  of  a 
traveler  to  exercise  a  greater  degree  of  care  and  caution  than  is  incum- 
bent upon  him  usually ;  90  Am.  Dec.  785,  in  such  case  he  has  a  right  to 
presume  that  the  usual  statutory  signal  will  be  given. 

AppeaL  —  Cited  in  Bunting  v.  Central  Pac  R.  Co.,  16  Nev.  279,  to 
point  first  appeal  was  from  judgment  for  nonsuit. 

Kaster  —  Liability  for  injury  to  aenrant.— Cited  in  Patnode  v.  Bar- 
ter, 20  Nev.  307,  21  Pac  680,  as  to  liability  of  master  for  injury  to 
servant. 
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14  Her.  362-365.    STONS  T.  ICASTE. 

Stock  of  corporation.  —  Cited  in  Gass  ▼.  Hampton,  16  Nev.  189,  as  to 
ownorahip  of  mining  stock  and  righta  on  transfer  of  certificate. 

Cited  in  Gass  v.  Hampton,  16  Nev.  19 1,  to  point  as  to  whether  owner 
confers  on  broker  an  apparent  title  to  or  power  of  disposition  over 
etoek. 

Cited  in  reference  note  in  43  LJLA.  749,  to  point  that  certificate  of 
stodc  delivered  to  trustee,  turned  over  as  collateral  security  and  by 
creditor  delivered  to  third  parties  with  full  information  of  former  trans- 
action, who  delivered  to  stock-broker  to  sell  in  stock  board,  the  broker 
having  no  knowledge  of  original  transaction  and  owner  cannot  assert 
title  aa  against  broker,  although  tendering  and  demanding  return  of 
stock. 

14  Hot.  365-373.    SX  PASTE  SIEBENHAUES. 

Statutory  construction.  —  Cited  in  State  v.  Woodbury,  17  Nev.  343, 
30  PacL  1008,  and  Gruber  v.  Baker,  20  Nev.  468,  23  Pac.  862,  9  L.R.A. 
306,  aa  to  duty  of  court  in  construing  statute. 

Lioeaacs  — Constitutional  provision  as  to  taxes.  —  Gted  in  Wiggins 
Ferry  CO.  t.  City  of  East  St.  Louis,  102  111.  566,  to  point  oonstitutional 
provision  in  reference  to  taxation  has  no  application  to  fees  exacted 
for  a  license;  City  of  Chicago  v.  Wilkie,  88  111.  App.  322,  in  discussing 
question  whether  persons  having  obtained  certificates  as  plumbers  can 
be  required  to  obtain  license  to  conduct  business  of  master  plumbers. 

Cited  in  reference  notes  in  129  Am.  St.  Rep.  278,  to  point  that  stat- 
utes imposing  license  on  itinerant  venders  are  constitutional;  that 
traders  of  this  character  are  properly  signed  out  for  special  regulation, 
and  enactments  looking  toward  that  end  are  not  open  to  constitutional 
objection  so  long  aa  they  bear  equally  on  all  persons  within  the  same 
class  and  are  not  unreasonably  burdensome;  17  L.R.A.(N.S.)  65,  under 
the  power  given  in  a  charter  to  fix  and  collect  a  license  tax  upon 
solicitors,  it  was  held  that  an  ordinance  is  not  invalid  although  a  state 
law  requires  a  county  license. 

14  Rev.  373-376.    BANK  OP  CALIFORNIA  v.  WHITE. 

Evidence  —  Parol  to  vary,  etc.,  writing.  —  Cited  in  Brenner  v.  Luth, 
28  Kan.  587,  in  sustaining  rule  of  court  refusing  to  admit  parol  testi- 
mony to  vary  writing;  Selser  &  Brothers'  Assigned  Estate,  7  Pa.  Co. 
Ct.  419,  to  point  that  parol  testimony  is  not  admissible  to  contradict 
or  vary  written  instrument  does  not  apply  to  third  persons;  Carmack 
V.  Drum,  32  Wash.  241,  73  Pac.  378,  to  point  that  in  controversy  with 
■strangers  to  instrument,  parties  to  same  are  not  estopped  to  explain 
or  contradict  the  writing  by  parol. 

14  Nev.  376-^97.    COHEN  t.  EUREKA  &  P.  R.  R.  CO. 
atod  in  Buting  v.  Cuitna  Pae.  B.  Co.,  16  Nev.  280,  as  ruling  case 
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at  bar;   followed  ia  Bunting  ▼.  CentnU  Fae.  R.  Co.,  16  Not.  281, 
as  to  effect  of  negative  testimony. 

Railroad  croacing  —  CSted  in  Bunting  t.  Central  P.  R.  Co.  16  Nof. 
297,  right  of  engineer  to  assume  travelers  on  or  across  track  will  nso 
due  care  and  prudence. 

Judgment.  —  Qted  in  Hamburg  Min.  Co.  t.  Stephenson,  17  Ner.  467, 
30  Pac.  1089,  to  point  that  doubts  must  be  resolved  in  favor  of  judg- 
ment* 

Damages  —  Verdict,  setting  aside.  — Cited  in  reference  note  in  11 
L.RJL  47,  to  point  that  a  verdict  will  not  be  set  aside  for  excessive 
damages,  unless  the  amount  is  so  disproportionate  to  the  injury  as  to 
evince  prejudice  or  passion  on  the  part  of  the  jury. 

14  Nev.  397-398.    PHILATSGN  ▼.  MOIITGOMERY. 

Appeal  — Followed  in  Goodhue  v.  Shedd,  17  Nev.  141,  30  Pac  695, 
on  point  that  where  appellant  fails  to  prosecute,  judgment  will  be 
affirmed;  cited  in  Lake  v.  Lake,  7  Nev.  242,  30  Pac.  882,  and  Matthew- 
son  V.  Boyle,  20  Nev.  88,  16  Pac.  434,  to  point  that  where  appellant 
fails  to  call  the  attention  of  court  to  point  and  proceeding  of  authority 
upon  which  he  relies,  judgment  will  be  affirmed. 

14  Nev.  398-405.    HcLEOD  ▼.  LEB. 

Cited  in  Lee  v.  McLeod,  16  Mev.  160,  to  point  that  history  of  the 
two  cases  is  identical;  Lee  v.  McLeod,  15  Nev.  163,  164,  same  case  on 
subsequent  appeal;  cited  in  McLeod  v.  Lee,  17  Nev.  110,  28  Pac  125, 
in  sustaining  refusal  to  give  instruction;  McLeod  v.  Lee,  17  Nev.  Ill, 
as  to  judgment  rendered  in  principal  case;  McLeod  v.  Lee,  17  Nev. 
113,  as  to  point  where  dam  was  erected  and  allegations  in  complaint 
in  original  case;  McLeod  v.  Lee,  17  Nev.  116,  to  point  thst  court  erred 
in  deciding  height  and  character  of  dam  and  was  adjudicated  in  princi- 
pal case;  McLeod  v.  Lee,  17  Nev.  120,  to  point  that  court  erred  in 
ruling  part  of  issue  in  case  on  trial  had  been  adjudicated  in  principal 


Cited  in  reference  note  in  97  Am.  Dec  646,  to  point  that  lower 
court  cannot  disturb  verdict  and  judgment  when  they  are  in  accord- 
ance with  the  evidence,  and  there  is  no  substantial  conffict  in  it  upon 
material  issues,  and  no  error  has  intervened. 

14  Nev.  405-407.    SOLEN  v.  VIRGINIA  &  T.  R.  CO. 

Cited  in  Solen  v.  Virginia  T.  R.  Co.  16  Nev.  316,  and  Solon  ▼.  Vir- 
ginia &  T.  R.  Co.,  16  Nev.  320,  to  point  that  interest  to  be  rceoversi 
must  be  asserted  in  judgment. 

14  Nev.  407-414.    STATE  v.  DAVIS. 
Deadly  weapon  —  Question  for  jury  when.— Cited  in  StaU  t.  Cbnyn; 
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17  Ner.  288,  80  Fite.  896,  to  point  that  if  there  was  any  doubt  aa  to 
whether  the  knife  was  a  deadly  weapon,  it  was  a  question  for  the 
eourt  and  jury  to  determine. 

Cited  in  reference  notes  in  21  LJLA.(N.S.)  499,  to  point  that  whether 
or  not  a  weapon  is  deadly  is  a  question  for  the  jury  when  the  character 
of  the  weapon  is  doubtful,  or  when  the  question  depends  upon  the 
manner  of  its  use;  21  L.RA.(N.8.)  604,  whether  a  club  or  wagon  spoke, 
as  used,  was  a  deadly  weapon  or  not,  was  properly  left  to  the  jury. 

——Question  for  eourt  when.  *  Cited  in  State  ▼.  Levigne,  17  Nev. 
443,  30  Pac  1086,  as  to  right  of  court  to  declare  pistol  deadly  weapon. 

Instruction.  — ated  in  State  t.  Maher,  25  Nev.  471,  62  Pac  237,  to 
point  that  the  court  may  modify  instructions  so  as  to  relieve  them  of 
any  possible  ambiguity,  and  make  their  meaning  more  certain;  fol- 
lowed  in  State  t.  Thompson,  101  Pac.  (Nev.)  563,  on  the  point  that 
party  desiring  explicit  instructions  upon  any  point  should  prepare  the 
same  and  ask  that  they  be  given;  dted  in  Acers  v.  United  States,  164 
U.  S.  891,  41  L.  ed.  484,  17  Sup.  Ct.  Rep.  92,  in  sustaining  instruction 
in  reference  to  deadly  weapon  and  its  use  in  the  particular  instanoe. 

14  Hev.  415-419.    BERRTMAN  T.  STERN. 
No  citation. 

14  Nev.  419-431.    DALTON  ▼.  DALTON. 

Evidence.  —  Cited  in  Langworthy  v.  Coleman,  18  Nev.  446,  6  Pac.  68, 
to  point  that  while  deed  was  best  evidence,  parol  evidence  being  ad- 
mitted without  objection,  it  could  not  be  said  there  was  no  evidence; 
Gopper  River  Min.  Co.  v.  McClellan,  2  Alaska,  144,  to  point  onus  is 
on  party  alleging  a  trust  to  establish  it;  Copper  River  Min.  Co.  v. 
McClellan,  2  Alaska,  146,  discussing  when  court  will  adjudge  locutor 
of  mining  claim,  who  is  in  peaceable  possession  under  a  dear  record 
title,  to  be  a  trustee  of  that  title  and  possession  for  another;  Morrow 
T.  Matthew,  10  Ida.  432,  79  Pac  200,  in  discussing  the  evidence  re- 
quired to  sustain  complaint  on  an  alleged  grub-stake  contract;  Sing 
You  V.  Wong  Free  Lee,  16  S.  Dak.  888,  92  N.  W.  1075,  to  point  that 
burden  is  upon  moving  party  to  overcome  presumptions  arising  from 
terms  of  written  contract  by  testimony,  plain  and  convincing  beyond 
reasonable  controversy;  Ewing  v.  Keith,  16  Utah,  318,  52  Pac.  6,  to 
point  that  terms  of  a  written  contract  to  be  overcome  by  parol  evidence, 
the  latter  must  be  clear,  definite,  unequivocal  and  conclusive;  Cham- 
bers V.  Emery,  13  Utah,  394,  45  Pae.  195,  to  point  that  where  parol 
testimony  fails  to  overcome  the  presumption  in  favor  of  a  written 
instrument,  the  latter  should  be  held  to  express  correctly  the  intention 
of  parties. 

Instruction.  ^Cfted  in  Southern  Pac.  Co.  v.  Hall,  100  Fed.  768, 
Co  point  that  court  did  not  err  in  refusing  to  instruct  jury  not  to 
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coiuider  evidence  which  had  been  admitted  without  objeeUon  and  no 
motion  to  strike  out. 

Trust  —  ated  in  Ewing  t.  Keith,  16  UUh,  316,  52  Pac.  6,  to  point 
that  law  never  implies  and  oourt  never  presumes  trust,  except  in  case 
of  necessity;  Skeen  v.  Marriott,  22  Utah,  91,  61  Pac  300,  to  point 
that  declaration  of  purpose  to  create  a  trust  or  make  a  gift,  b«ng 
without  oonsideration,  will  not  be  upheld  as  a  trust. 

14  Nev.  431-435.    FLORAL  SPRINGS  WATER  CO.  T.  RIVES. 

Mandamus.  —  Cited  in  State  ▼.  Murphy,  19  Neb.  94,  6  Pac  842,  as 
to  mandamus  to  compel  inferior  court  to  proceed;  Nevada  Osnt.  R.  Go. 
T.  District  Court,  21  Nev.  411,  82  Pac  673,  to  point  that  where  justice 
has  dismissed  action,  mandamus  will  not  lie  to  compel  him  to  proceed; 
State  V.  Curler,  26  Nev.  356,  67  Pac  1077;  Hardin  v.  Guthrie,  26  Nev. 
252,  66  Pac  745,  and  State  v.  Boerlin,  30  Nev.  477,  98  Pac  404,  to 
point  that  mandam^is  will  lie  to  compel  judicial  officer  to  preceed  but 
not  to  review  his  action;  State  v.  Young,  31  Fla.  600,  34  Am.  St.  Rep. 
41,  12  So.  675,  19  L.R.A.  638,  to  point  that  mandamus  to  proceed  will 
issue  where  lower  tribunal  has  jurisdiction;  State  v.  Kansas  City  etc, 
97  Mo.  844,  10  S.  W.  860,  3  LILA.  480,  as  having  apparently  overruled 
State  V.  Wright,  4  Nev.  118,  as  to  reinstatement  of  appeal  wrongfully 
dismissed  on  mandamus;  Raleigh  v.  District  Court,  24  Mont.  814,  81 
Am.  St.  Rep.  437,  61  Pac  994,  as  to  reinstatement  on  mandamus  of 
appeal  wrongfully  dismissed;  Schintz  v.  Morris,  13  Tex.  Civ.  595,  85 
S.  W.  523,  to  point  that  when  oourt  mistakingly  supposes  it  has  no 
jurisdiction,  mandamus  will  lie  to  compel  it  to  proceed  with  the  trial 

Municipal  corporations  —  Right  of  action  against.  — (Sted  in  VId' 
cent  V.  Lincoln  Co.,  30  Fed.  760,  as  to  right  of  action  against  a  munici- 
pal corporation  upon  default  in  obligations;  Vincent  v.  Lincoln  Oo., 
30  Fed.  751,  as  to  the  requirements  for  determining  jurisdiction  in 
actions  against  counties;  County  of  Lincoln  v.  Luning,  133  U.  S.  531, 
33  L.  ed.  767,  10  Sup.  Ct.  Rep.  364,  discussing  jurisdictions  in  suits 
against  counties  on  default  of  bonds. 

14  Ney.  435-439.    LEVY  v.  ELLIOTT. 

Cited  in  Andrews  v.  Cook,  28  Nev.  270,  81  Pac.  304,  to  point  that 
where  justice  has  dismissed  the  action,  mandamus  will  not  issue  to 
proceed. 

14  Nev.  439-451,  33  Am.  Rep.  563.    STATE  v.  DAVIS. 

Challenge.  —  Gted  in  State  v.  Carrick,  16  Nev.  128,  in  sustaining 
court  in  disallowing  challenge;  State  v.  Wright,  45  Kan.  137,  25  Pac 
631,  to  point  that  challenges  to  array  must  precede  those  to  the  poUc 

Constitntiosal  law.  — Cited  in  State  v.  Board  of  County  Oom'k% 
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17  Ner.  102,  28  Pac  124,  holding  "an  act  concerning  dimes  and  pun- 
ishment" act  unconstitutional  because  it  treats  of  different  crimes. 

Indictment  for  escape— Defense*  —  Cited  in  reference  note  in  89 
Am.  St.  Rep.  379,  to  point  that  it  is  no  defense  to  indictment  on  escape 
that  jail  was  unhealthy  and  filthy. 

14  Ner.  451-453.    EX  PARTE  WILL0U6HBY. 

Habeas  corpus.  — C^ted  in  State  t.  Baeverstad,  12  N.  D.  584,  97  N. 
W,  550,  to  point  that  on  habeas  corpus,  examination  will  be  made  only 
as  to  sufficiency  of  evidence  to  show  substantial  ground  for  exercise 
of  judgment. 

Judicial  error.  — ated  in  SUte  t.  Huegin,  110  \^s.  240,  85  N.  W. 
1059,  62  L.R.A.  737,  to  point  that  clear  violation  of  law  in  doing  those 
things  that  are  within  the  scope  of  the  power  of  the  officer  or  body 
to  do  is  jurisdictional  error;  State  v.  Huegin,  110  Wis.  231,  85  N.  W. 
1055,  62  URJL  734,  to  point  that  it  would  be  a  mistake  to  adjudicate 
rights  upon  the  basis  of  what  is  merely  advisable,  losing  sight  of  the 
necessities  of  the  case. 

14  Hev.  453-457.    STATS  ▼.  SOULE. 

Evidence.  ^- Cited  in  State  v.  McLane,  15  Nev.  862,  as  merely  decid- 
ing that  statement  of  one  defendant  not  being  competent  against  co- 
defendant,  it  was  error  to  admit  that  against  defendants  generally 
without  limitation;  EJrby  v.  State,  44  Fla.  93,  32  So.  840,  and  Snow- 
den  T.  Pleasant  Valley  Coal  Co.,  16  Utah,  373,  52  Pac  602«  discussing 
when  gMMral  objeot&oo  to  •videnoe  la  suffioient. 
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16  Ifor.  27-S3,  87  Am.  Sep.  404.    8TATX  t.  AH  SAX. 

Statutory  ooastnictiOB.— Cited  in  State  r.  On  Gee  How,  16  Ner.  187, 
in  oonttraing  Stat.  1879,  p.  121;  State  t.  Board  of  County  Com'n,  17 
Not.  102,  28  Pae.  124,  in  eonstniSng  Stat  1879,  p.  845;  Esser  ▼.  Spauld- 
ing,  17  Ner.  808,  80  Pae.  900,  holding  oonsUtutional  SUt.  1879,  p.  128, 
%  23;  State  y.  County  Com'n,  19  Not.  345,  10  Pae.  909,  holding  eon- 
atitntional  Stat.  1885,  p.  €0;  SUte  ▼.  Boaid  of  Com're,  21  Nev.  239, 
29  Pae.  976,  holding  constitutional  Act  1891,  p.  30;  cited  in  die.  op. 
of  Bonnifield,  J.,  in  State  t.  Board  of  Com'rs,  22  Nct.  414,  41  Pae.  150, 
in  discueeing  constitutionality  of  Stat.  1895,  p.  107;  State  ▼. 
Board  of  COm'rs,  22  Xev.  407,  41  Pae  147,  holding  Act  1895,  p.  107, 
unconstitutional;  Gustarel  ▼.  State,  153  Ind.  616,  54  N.  E.  124,  in 
construing  Act  1899,  p.  195,  to  protect  fish  and  game,  holding  same 
constitutional. 

—Where  clause  not  within  title.  — Cited  in  reference  note  in  61 
Am.  Dee.  842,  to  point  that  the  true  interpretation  of  this  clause  has 
become  too  well  settled  by  the  usage  and  practice  of  every  department 
of  the  state  government ;  it  is,  that  so  much  only  of  a  statute  is  void 
as  contains  matters  different  from  what  is  expressed  in  the  title.  Such 
baa  been  the  uniform  construction  put  upon  this  provision  by  the  state 
•courts  separately  and  of  the  judges  in  convention. 

Title  of  statute.  —  Cited  in  reference  notes  in  61  Am.  Dec.  339, 

to  point  as  to  purpose  of  constitutional  requirement  regarding  title 
to  acts  of  legislature;  64  Am.  St.  Rep.  106,  as  to  sufficiency  of  title 
to  act  concerning  opium  smoking. 

"Subject"  and  "object"  of  act.  — Cited  in  dis.  op.  of  Bonnifield, 

J.,  in  State  v.  Board  of  Com'rs,  22  Nev.  412,  41  Pae.  149,  to  point  that 
aabjeet  and  object  of  act  are  treated  as  synonymous  terms;  State  v. 
State  Bank  &  Trust  Co.  105  Pae.  (Nev.)  567,  in  discussing  validity 
«f  stattues  embracing  but  one  subject  where  parts  of  them  are  invalid. 

445 
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Construction  of  constitiition.  —  CSted  in  State  t.  State  Bank  &  Trust 
Co.,  105  Pac.  (Nev.)  668,  to  point  that  constitution  is  to  be  liberally 
construed. 

15  Not.  33-^9.    STATE  t.  MASKS. 

Jury— Right  to  impartiaL— Cited  in  State  t.  Hartley,  22  Nev.  356, 
40  Pac.  374,  28  L.RA.  39,  to  point  that  defendant  in  criminal  case  is 
entitled  to  trial  by  impartial  jury  and  legislature  cannot  deprive  him 
of  this  right;  Irvin  t.  State,  19  Fla.  890,  to  point  that  in  application 
for  new  trial  for  reason  that  juror  had  previous  to  trial  formed  and 
expressed  an  opinion,  affidavit  should  unequivocally  allege  defendant 
was  ignorant  of  fact  as  stated  at  time  of  impaneling  of  jury. 

Challenge  for  cause.  — Cited  in  State  v.  Mott,  29  Mont.  300,  74 

Pac.  731,  to  point  that  principal  case  followed  People  v.  Fair  in  con- 
struing statute  as  to  challenge  for  cause. 

Verdict  — Cited  in  State  v.  Thompson,  101  Pac.  (Nev.)  660,  to  point 
that  verdict  will  not  be  disturbed  where  evidence  conflicting,  if  there 
is  substantial  evidence  to  support  it. 

15  Nev.  39-44.    SADLER  ▼.  BOARD  OF  COUNTY  COITRS  EUREKA 
COUNTY. 

Constitutional  Law. — (^ted  arguendo  in  State  v.  Board  of  Com'rs, 

22  Nev.  406,  41  Pac.  147,  holding  unconstitutional  Act  1895,  p.  107. 

Certiorari.  —  CSted  in  State  v.  Board  of  Com'rs,  23  Nev.  252,  45  Pac 
530,  holding  that  the  writ  of  certiorari  will  only  run  to  a  board  of 
county  commissioners  as  to  matters  in  which  they  exercise  judicial 
functions;  cited  in  dis.  op.  of  Bonnifield,  J.,  in  State  v.  Board  of  Com'rs, 

23  Nev.  259,  45  Pac  533,  as  to  when  certiorari  lies;  State  v. 
White  Pine  County,  101  Pac.  (Nev.)  105,  in  discussing  point  that  writ 
of  certiorari  will  not  lie  against  county  board  for  act  which  is  not  the 
exercise  of  judicial  functions. 

Title  of  act.  —  Cited  in  dis.  op.  of  Bonnifield,  J.,  in  State  ▼.  Board  of 
Com'rs,  23  Nev.  256,  45  Pac  532,  in  discussing  subject  of  Act  1879, 
p.  45. 

Board  of  county  commissionerB  —  Power  of. — Cited  in  Lyon  Coanty 
v.  Ross,  24  Nev.  112,  50  Pac  3,  as  to  power  of  board  of  county  oom> 
missioners;  State  v.  Boerlin,  30  Nev.  476,  98  Pac  403,  as  to  power 
of  board  of  county  commissioners  to  mode  in  which  they  may  exer- 
cise those  powers;  Lund  v.  Washoe  County,  101  Pac  (Nev.)  652,  to 
point  that  claims  for  furnishings  or  alterations  to  county  bridges 
amounting  to  or  aggregating  more  than  maximum  authorized,  without 
advertising  for  bids,  cannot  be  recovered  on,  although  ordered  or  ap- 
proved by  board  of  commissioners. 

Trust  created  by  statute.  —  Followed  in  Lyon  County  v.  Rom,  24 
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Ner.  113,  50  Fim.  4,  u  to  trust  created  by  statute  and  duty  and  power 
of  liability  thereunder. 

Franchitei  granting  —  Mode  measure  of  power.  —  Cited  in  Pacific  Elec- 
tric Co.  ▼.  City  of  Los  Angeles,  118  Fed.  753,  to  point  that  in  determin- 
ing whether  council,  in  disposition  of  franchise,  lawfully  complied  with 
law,  rule  that  mode  is  measure  of  power  should  be  carefully  observed. 

Cited  in  reference  note  in  81  Am.  Dec  107,  to  point  that  where  a 
power  is  conferred  by  law,  and  the  manner  of  its  exercise  is  also 
I,  the  power  can  be  exercised  only  in  the  prescribed  mode. 


15  Her.  45-49.    YOUNGWORTH  t.  JEWELL. 

''Control''  and  "manager,"  ssmonymous.  — Cited  in  Ure  t.  Ure,  185 
m.  218,  56  N.  K  1087,  to  point  that  the  words  "control"  and  "mansger'' 
are  synonymous. 

Coverture  —  Business.  —  Cited  in  reference  notes  in  126  Am.  St.  Rep. 
114,  to  point  that  profits  arising  from  a  business  carried  on  during 
coverture  ordinarily  belongs  to  the  community;  21  L.RA.  625,  where  a 
woman  carried  on  business  under  the  Nevada  Sole  Trader's  Act,  and 
employed  her  husband  at  a  reasonable  compensation,  in  good  faith, 
his  creditors  are  not  entitled  to  the  profits  of  the  business. 

15  Nev.  49-66.    STATE  v.  HTHE8. 

Homicide  —  Degrees.  —  Cited  in  State  v.  Lindsay,  19  Nev.  50,  3  Am. 
8t.  Rep.  776,  5  Pac.  823,  as  to  homicides  which  are  murder  in  first 
degree  under  1  Comp.  L.  2323. 

Cited  in  reference  notes  in  63  LJLA.  366,  to  point  that  any  death 
consequent  upon  the  perpetration,  or  attempt  to  perpetrate,  any  arson, 
rape,  robbery,  or  burglary  shall  be  deemed  murder  in  the  first  degree; 
63  LJI.A.  359,  where  homicide  is  committed  in  the  perpetration  of,  or 
attempt  to  perpetrate  any  of  the  felonies  enumerated  in  the  statute, 
the  murder  carries  with  it  conclusive  evidence  of  the  premeditation; 
the  question  whether  the  killing  was  wilful,  deliberate,  and  premedi- 
tated is  answered  by  the  statute  in  the  affirmative,  and,  if  the  prison- 
er is  guilty  of  the  offense,  it  is  murder  in  the  first  degree. 

Evidence.  —  Cited  in  Moore  v.  People,  26  Colo.  217,  57  Pac.  858, 

in  sustaining  objections  to  improper  sdmission  of  evidence  as  to  threats 
in  homicide  case;  State  v.  Larkins,  5  Ida.  206,  47  Pac.  946,  in  sustain- 
ing admission  of  evidence  connected  with  declarations  and  acts  of  ac- 
cused, in  house  of  deceased  tending  to  show  animus  of  accused  toward 
deceased;  Hawley  v.  Dawson,  16  Ore.  347,  IS  Pac.  594,  to  point  that 
motion  to  strike  out  testimony  of  witness  cannot  be  sustained,  if  any 
part  of  it  is  admissible;  State  v.  Vance,  29  Wash.  489,  70  Pac.  51, 
to  point  that  evidence  complained  of  was  admitted  without  objection 
and  was  proper  to  show  general  malice  and  purpose  to  injure  or  kill 
someone. 

C&ted  in  reference  note  in  89  Am.  St.  Bep.  694,  to  point  that  threats 
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Bade  by  tlM  defendant  neecued  of  murder  to  kill  or  injure  *temeone* 
not  definitely  dengnated,  especially  when  made  ahortiy  before  the  eom- 
misaion  of  the  erime  to  which  they  may  be  eonstnied  to  have  reference, 
are  admieaible  in  eonnection  with  other  explanatory  circgmstancea  on 
proof  of  the  corpus  delicti.  It  is,  however,  a  matter  of  mere  inference 
whether  the  deceased  came  within  the  scope  of  these  threats,  and  their 
weight  or  probative  force  is  a  question  for  the  jury  alone. 

Inttructions.^  Cited  in  State  ▼.  Streeter,  20  Nev.  409,  22  Pae.  760; 
State  T.  HarUey,  22  Nev.  860,  40  Pac  S72,  28  L.RJL  41,  and 
State  ▼.  Johnny,  29  Nev.  224,  87  Pac  10,  sustaining  instruction  aa  to 
weight  and  effect  to  be  given  to  defendant's  evidence  in  criminal  case; 
State  V.  Johnson,  16  Nev.  38,  to  point  that  judge  should  not  atate  to 
jury  his  estimate  of  witness  in  giving  his  opinion  as  to  weight  to  be 
attached  to  his  testimony. 

Cited  in  reference  note  in  19  LJLA.(N.S.)  816,  to  point  that  the 
rule  is  sometimes  staged  to  be  that  an  instruction  that  the  interest 
accused  has  in  the  case  may  be  considered  by  the  jury  in  weighing 
his  testimony  is  not  erroneous. 

15  Ner.  6^-57.    MATTES  OF  6SANGSS. 

Cited  in  reference  note  in  96  Am.  Dec  338,  to  point  that  a  statute 
authorizing  the  court  to  remove  an  attorney  who  has  been  convicted 
of  a  felony  or  misdemeanor,  and  providing  that  ''the  record  of  his 
conviction  shall  be  conclusive  evidence,"  contemplates  a  conviction  in  a 
court  of  record;  and  the  docket  of  a  justice  of  the  peace  ia  not  oon* 
elusive. 

15  Ner.  58-69.    LONKET  t.  COOK. 

Mechanics  lien  law  —  Rights  of  •ubcontractot.  — Cited  in  Jarvia  ▼. 
State  Bank,  22  Colo.  316,  65  Am.  St.  Rep.  134,  46  Pac.  608,  to  point 
that  the  statutory  rights  of  a  subcontractor  cannot  be  destroyed  by 
contractor  in  contract  with  owner  waiving  rights  to  lien;  Aste  ▼. 
Wilson,  14  Colo.  App.  329,  69  Pac  848,  and  McFadden  y.  Stark,  58  Ark. 
14,  22  S.  W.  886,  discussing  right  of  sub-contractor  under  mechanics 
lien  law;  Henry  etc  Co.  ▼.  Evans,  97  Mo.  61,  10  8.  W.  873,  8  LJLA. 
336,  to  point  that  there  is  no  constitutional  objection  to  enforcement  of 
the  mechanic  lien  by  subcontractor;  Laird  v.  Moonan,  32  Minn.  862» 
20  N.  W.  356,  construing  laws  1878,  c  90  giving  mechanic  lien  to 
subcontractor;  Smith  v.  Oregon  S.  L.  ft  U.  N.  R.  Co.  (The  Victorian), 
24  Ore.  140,  41  Am.  St.  Rep.  850,  32  Pac.  1046,  in  construing  the  Oregon 
mechanic  lien  law  as  to  rights  of  subcontractors  and  material  men. 

Cited  in  reference  note  in  20  L.RJL  664,  to  point  that  Hunter  ▼. 
Tnickee  Lodge,  14  Nev.  24,  was  approved  and  followed  in  the  prindpal 
case  in  construction  given  to  mechanic  lien  law  aa  to  ri|^ta  of  avboMi- 
tractor  and  material  men  to  direct  lien. 
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15  HeT.  5»-«3.    BURNS  t.  RODEFER. 

Cited  in  Hopkins  v.  Nashville  etc.  Ry.  Go.,  96  Tenn.  439,  34  S.  W. 
1036,  32  LJRJl.  363,  to  point  that  nonsuit  should  be  granted  where 
cTidenee  is  such  that,  admitting  all  the  facts  proved  and  all  reasonable 
deductions  from  them  to  be  true,  the  plaintiff,  on  all  the  proof,  ought 
not  to  recover. 

15  Hev.  64-74,  37  Am.  Rep.  458.    STATE  v.  FOLEY. 

Witness  — Competency  as.  — Cited  in  State  v.  Roberts,  28  Nev.  878, 
82  Pac  104,  to  point  that  prior  to  enactment  of  §  3472,  Civil  Practice 
Act,  person  convicted  of  infamous  crime  could  not  be  a  witness;  Palmer 
V.  Cedar  Rapids  etc.  Ry.  Co.,  113  Iowa,  448,  85  N.  W.  758,  to  point 
that  conviction  in  another  jurisdiction  cannot  be  shown  for  purpose 
of  disqualifying  witness;  State  v.  Grant,  79  Mo.  127,  49  Am.  Rep.  224, 
holding  that  the  legislature  may  not  restore  the  competency  of  a  wit- 
ness rendered  incompetent  by  reason  of  conviction  of  felony. 

Pardon,  effect  on  competency  of.  —  Cited  in  Redd  v.  State,  65 

Ark.  486,  47  S.  W.  121,  in  discussing  effect  of  pardon  on  competency 
of  witness;  Singleton  v.  State,  38  Fla.  304,  56  Am.  St.  Rep.  182,  21 
So.  23,  34  L.R.A.  255,  discussing  without  deciding  whether  restoration 
to  eivil  rights  restores  competence  to  one  convicted  of  infamous  crime; 
State  V.  Peters,  43  Ohio  St.  650,  4  N.  E.  87,  discussing  what  is  a  pardon 
and  effect  of  full  pardon;  Commonwealth  v.  House,  10  Pa.  Super.  Ct. 
265,  discussing  effect  of  a  full  and  unconditional  pardon;  Hunnicutt 
▼.  State,  18  Tex.  App.  518,  51  Am.  Rep.  332,  to  point  that  pardon 
may  be  granted  after  expiration  of  offense  and  competency  as  witness 
restored. 

Cited  In  reference  notes  in  59  Am.  Dec.  579,  to  point  that  a  pardon 
not  only  relieves  a  person  from  imprisonment,  but  also  removes  all 
the  disabilities  resulting  from  the  criminal  act;  59  Am.  Dec  578,  a 
pardon  which  Is  confined  to  one  offense  cannot  be  extended  to  another; 
59  Am.  Dec.  576,  pardon  is  not  vitiated  by  the  misstatement  of  the 
date  of  the  conviction,  if  it  is  possible  to  show  that  it  was  intended 
to  cover  and  does  cover  the  offense  of  which  the  record  shows  that 
witness  to  be  guilty;  59  Am.  Dec.  575,  prisoner  may  be  pardoned  even 
affcer  his  term  of  imprisonment  has  expired. 

15  Nev.  74-100.    STATE  v.  PRITCHARD. 

State  V.  Pritchard,  16  Nev.  101,  same  case  on  second  appeal. 

Challenge  for  implied  bias.  —  Followed  in  State  v.  Hing,  16  Nev.  309, 
on  point  that  challenge  for  implied  bios  is  not  subject  of  exception; 
State  V.  Vaughan,  22  Nev.  296,  39  Pac.  734,  on  point  that  allowance 
for  challenge  of  implied  bias  is  not  subject  of  exception;  cited  in  State 
V.  MeMahon,  17  Nev.  370,  30  Pac  1001,  to  point  that  acceptance  of 
juror  without  objection,  with  knowledge  of  unqualified  opinion,  objec- 
tion oanaot  be  raised  after  verdict;  Quverius  v.  Oommonwealth.  81  Va» 
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795;  Clanton  r.  Stated  13  Tex.  App.  152,  a  person  who  would  not,  upon 
murder,  inflict  capital  punishment  is  not  competent  aa  juror. 

Court  may  excuse  juror  without  challenge.  —  Cited  in  United  Statea 
V.  Jones,  69  Fed.  976,  to  point  that  for  good  cause  shown  court  may, 
without  challenge  from  either  party,  excuse  juror  on  his  own  motion 
before  he  is  sworn. 

Peremptory  challenge.  —  Cited  in  State  y.  Hunter,  118  Iowa,  691, 
92  N.  W.  874,  to  point  right  to  exercise  peremptory  challenge  is  not 
lost  until  jury  is  sworn;  State  ▼.  Peel,  23  Mont.  363,  75  Am.  St.  Rep. 
532,  59  Pac  171,  to  point  that  either  party  may  use  challenge  upon 
any  juror  in  the  box,  so  long  as  he  has  one  to  use  before  jury  finally 
accepted. 

Cited  in  reference  note  in  41  Am.  Dee.  463,  to  point  that  in  Massa- 
chusetts a  peremptory  challenge  of  a  juror  in  a  capital  case  must  be 
taken  before  the  juror  is  examined  as  to  his  interest,  bias,  and 
opinions. 

15  Nev.  101-114.    BROPHY  MIN.  CO.  ▼.  BROPHT  &  DALE  O.  &  & 
MIN.  CO. 

Adverse  possession.  —  Cited  in  McDonsld  t.  Fox,  20  Nev.  368,  22  Pae. 
235,  to  point  that  possession  must  be  hostile  in  its  inception;  actual, 
peaceable,  open,  notorious,  continuous,  and  uninterrupted  for  the  period 
prescribed  by  the  state. 

Cited  in  reference  note  in  13  L.R.A.(N.S.)  52,  to  point  that  open,  no- 
torious, unequivocal,  and  exclusive  possession  of  real  estate,  under  an 
apparent  claim  of  ownership,  is  constructive  notice  to  all  the  world 
of  whatever  claim  the  possessor  asserts,  whether  such  claim  is  legal 
or  equitable  in  its  nature. 

Deed  given  as  security.  —  Cited  in  Gniber  v.  Baker,  20  Nev.  462,  83 
Pac.  860,  9  L.R.A.  304.  to  point  that  deed  given  as  security  is  an  abso- 
lute deed  as  regards  third  persons;  Greenwood  Building  etc.  Ass'n  t. 
Stanton,  28  Tnd.  App.  553,  63  N.  E.  576,  to  point  that  riirht  of  redemp- 
tion is  cut  off  by  conveyance  of  grantee  to  bona  fide  purchaser  without 
notice:  Exon  v.  Dancke,  24  Ore.  117,  32  Pac.  1047,  construinsr  Hills  and 
L.  §  3029.  holding  continued  possef>sion  by  grantor  to  be  notice  of  unre- 
corded defeafianre  held  by  him;  Harrington  v.  Miller,  4  Wash.  812,  31 
Pac.  327,  discussing  proper  parties  to  action  to  foreclose  a  mechanics 
lien,  and  who  was  the  "owner"  under  circumstances  in  case,  a  deed 
claimed  to  have  been  given  as  security  merely. 

Cited  in  reference  notes  in  97  Am.  Pec.  650.  to  point  that  a  bona 
fide  purchaser  of  a  lecal  title  is  not  affrctpd  by  any  equity  founded 
either  on  a  trust,  or  an  encnmbrarce  of  which  he  has  no  notice,  actual 
or  con«tnictive:  104  Am.  St.  "Rep.  3^6.  on  th«»  other  hand,  the  authorities 
are  numcovs  to  the  effpot  that  pops'^ss^ni  by  erantor  after  a  full  con- 
veyance of  the  p'-operty  is  not  c^^Tstni^five  notice  to  siibs*ouent  pur- 
chasers and  encumbrance  of  any  rights  reserved  in  the  land  by  him  or 
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of  any  secret  equities  in  his  favor;  13  L.R^.(N.S.)  59,  the  presumption 
that  a  purchaser  of  lands  in  possession  of  a  stranger  to  the  vendor's 
title  takes  with  full  notice  of  the  legal  equitable  rights  of  such  pos- 
sessor, and  in  subordination  to  them,  can  be  overcome  or  rebutted  only 
by  clear  and  explicit  proof  on  the  part  of  the  purchaser,  or  those  claim- 
ing under  him,  of  diligent,  unavailing  efforts  on  the  part  of  the  vendee 
to  discover  or  obtain  actual  notice  of  any  legal  or  equitable  rights 
in  the  premises  of  the  party  in  possession;  13  L.R.A.(N.S.)  117,  pos- 
session of  land  is  notice  to  a  purchaser  of  the  possessor's  title  does  not 
apply  to  a  vendor  remaining  in  possession  after  giving  a  full  record 
deed,  so  as  to  require  a  purchaser  from  his  grantee  to  inquire  whether 
he  had  reserved  any  interest  in  the  land  conveyed,  since,  so  far  as 
the  purchaser  is  concerned,  the  vendor's  deed  is  conclusive,  he  having 
declared  thereby  that  he  makes  no  reservation ;  and  he  is  estopped  from 
setting  up  any  secret  arrangement  by  which  his  grant  is  impaired. 

15  Nev.  114-141.    DREZLER  ▼.  TYRRELL. 

Revenue  act  —  Nonpayment  of  license.  —  Cited  in  Mandlebaum  v. 
Cregovich,  17  Nev.  95,  45  Am.  Rep.  433,  28  Pae.  122,  as  to  right  of 
traveling  merchant  to  collect  for  goods  sold  without  bavins^  acquired 
license  by  §  67  of  Revenue  Act;  Gilmore  v.  Roberts,  79  Wis.  455,  48 
N.  W.  523,  to  point  that  court  deals  with  taxes  only  and  not  with  secret 
purposes  which  may  never  be  carried  into  effect. 

Mortgage  canceled  to  escape  tax  —  New  mortgage  invalid.  —  Cited  in 
First  Nat.  Bank  v.  Kreig,  21  Nev.  407,  32  Pac.  642,  by  counsel  to  point 
that  where  mortpige  canceled  to  escnpe  tax  and  new  mortgage  taken 
in  its  place,  latter  mortgage  could  not  be  enforced;  disapproved  in 
Waterbury  v.  McKinnon,  146  Fed.  739,  77  C.  C.  A.  294;  Callicott  v. 
Allen,  31  Ind.  App.  565,  67  N.  E.  197;  Nichols  v.  Weed  Pewin^  Ma- 
chine Co.,  27  Hun,  206,  and  Crowns  v.  Forest  Land  Co.  99  Wis.  106, 
74  N.  W.  547,  holding  fact  that  lender  of  money  resident  of  state  pro- 
cures note  and  mortgage  securing  same  to  be  executed  in  name  of 
another  resident  of  foreiprn  country  for  purpose  of  evading  taxation 
on  the  morifftice,  constitutes  no  defense  in  action  to  forclose;  cited  in 
dis.  op.  of  McTver,  J.,  in  Brown  v.  Newell,  64  8.  C.  73,  41  S.  E.  851,. 
with  approval  upon  point,  but  without  having  access  to  case. 

Claim  founded  on  illegal  or  immoral  act.  —  Cited  in  Sheldon  v. 
Pnie«»sner,  62  Kan.  590,  35  Pac.  203,  22  L.R.A.  712,  to  point  that  court 
will  not  lend  aid  to  man  who  founds  his  cause  of  action  upon  illegal 
or  immoral  act. 

15  Nev.  143-145.  REESE  G.  &  S.  MIN.  CO.  v.  RTE  PATCH  CONSOL. 
H.  H  CO. 

Reese  G.  ft  S.  Min.  Co.  v.  Rye  Patch  MilL  &  Min.  Co.  15  Nev.  841, 
same  case  on  second  appeaL 
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15  Hev.  146-147,  37  Am.  Sep.  466.    £X  PARTE  WHITB. 

Sunday  —  Jndsment  rendered  on.  —  Cited  in  Stone  ▼.  United  States, 
64  Fed.  678,  12  C  C.  A.  451,  as  to  validity  of  judgment  rendered  on 
Sunday;  Styles  ▼.  Harriaon,  99  Tenn.  129,  63  Am.  St.  Rep.  824,  41  S. 
W.  833,  to  point  that  no  ralid  judgment  can  be  rendered  on  Sunday. 

Cited  in  referenoe  note  in  63  Am.  St.  Rep.  824,  to  point  that  a 
criminal  judgment  of  a  justice  of  the  peace  rendered  on  Sunday  is 
void. 

—^Verdict  received  and  entered  on.  —  Cited  in  Stone  t.  United 
States,  167  U.  6.  196,  42  L.  ed.  134,  17  Sup.  a.  Rep.  785,  to  point 
verdict  may  be  received  and  entered  on  Sunday  whatever  may  be  the 
rule  as  to  judgment;  Ex  Parte  Tice,  32  Ore.  191,  49  Pac  1041,  holding 
that  consent  of  defendant  does  not  confer  on  court  authority  to  dis- 
charge jury  on  Sunday  for  failure  to  agree;  distinguished  arguendo 
in  Hovey  v.  Sheffner,  16  Wyo.  254,  93  Pac  305,  15  L.RJL(NJS.)  237, 
holding  discharge  of  jury  in  criminal  case  on  Sunday  is  unlawful  and 
therefore  equivalent  to  acquittal  will  not  entitle  prisoner  to  discharge 
on  habeas  corpus. 

15  Nev.  147-157.    OVSRMAK  SILVER  MIN.  CO.  T.  CORCORAN. 

Eminent  domain.— Cited  in  Oury  v.  Goodwin,  3  Ariz.  272,  26  Pae. 
381,  discussing  constitutionality  of  statute  authorizing  exercise  of 
eminent  domun  for  mining  purposes;  Douglass  v.  Byrnes,  59  Fed.  31, 
to  point  that  mining  is  public  purpose  within  constitution  authoriang 
exercise  of  eminent  domain;  Byrnes  v.  Douglass,  83  Fed.  47,  27  C.  C 
A.  399,  to  point  that  principal  case  approves  Dayton  Mining  Co.  v.  Sea- 
well,  11  Nev.  394,  and  declares  the  settled  law  of  state  as  to  exercise 
of  power  of  eminent  domain  for  mining  purposes;  Kghland  Boy  Gold 
Min.  Co.  V.  Strickley,  116  Fed.  856,  54  C.  C.  A.  186,  to  point  that  it  is 
prerequisite  to  exercise  of  power  of  eminent  domain  to  show  that  it 
is  necessary  to  use  of  property  to  carry  on  the  business  of  quasi  pub- 
lic corporation  seeking  it;  Brown  v.  Gerald,  100  Me.  362,  109  Am.  St. 
Rep.  526,  61  Atl.  790,  70  L.RJL.  477,  to  point  that  mining  is  public 
use;  Butte  etc.,  Ry.  Co.  v.  Montana  etc.,  Ry.  Co.  16  Mont.  526,  60 
Am.  St.  Rep.  519,  41  Pac.  239,  31  L.R.A.  305,  as  upholding  appropria- 
tion of  land  for  mining  tunnel  as  proper  exercise  of  power  of  eminent 
domain;  Helena  Power  etc.  Co.  v.  Spratt,  35  Mont.  124,  88  Pac  775, 
8  L.R.A.(N.S.)  571,  as  upholding  taking  of  land  for  mining  shaft  by 
eminent  domain;  E^ansas  etc.  Ry.  Co.  v.  Northwestern  Coal  etc  Co. 
161  Mo.  310,  84  Am.  St.  Rep.  724,  61  S.  W.  688,  61  LJLA.  943,  as  to 
power  to  take  land  by  eminent  domain  for  railroad  to  coal  mine;  Salt 
Lake  City  v.  Salt  Lake  aty  Water  etc  Co.  24  Utah,  265,  67  Pac  677, 
61  L.R.A.  653,  as  to  obligation  of  two  public  uses  to  stand  together, 
when  they  can  do  so  without  serious  impairment  to  either  which  can- 
not be  compensated  in  damages. 

Cited  in  reference  notes  in  63  Am.  Dec  106,  to  point  that  undar  a 
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■t&tuie  allowing  condemnation  of  land  necessary  for  mining  purposes, 
the  lands  sought  to  be  condemned  were  the  most  eligible  and  convenient 
for  the  erection  of  expensive  machinery  and  sinking  a  shaft,  and  90 
other  lands  could  have  been  selected,  except  at  great  expense,  and  at 
places  inaccessible  to  a  raih'oad  or  to  wagon  roads,  without  which  tho 
business  of  the  mining  company  could  not  be  suocessfuUy  eonducted; 
it  was  held  that  a  necessity  existed  or  the  condemnation  of  the  land 
in  controversy;  102  Am.  St.  Rep.  818,  that  magnitude  of  the  interests 
to  be  benefited  has  been  held  to  be  of  great  importance  in  determining 
whether  the  proposed  use  is  of  such  a  public  character  as  to  warrant 
the  exercise  of  the  right  of  eminent  domain;  1  LuR.A.(N.S.)  210,  as 
affirming  Dayton  Gold  ft  8.  Min.  Co.  v.  Seawell,  11  Nev.  394,  in 
affirming  an  order  condemning  land  for  the  erection  of  machinery  and 
sinking  of  a  shaft  for  the  development  of  the  petitioner's  mine;  15 
Ti.H.A.(N.S.)  618,  in  principal  case  the  court  followed  Dayton  Gold  ft  8. 
Min.  Co.  V.  Seawell,  11  Nev.  394,  in  affirming  an  order  condemning 
land  for  the  erection  of  machinery  and  the  sinking  of  a  shaft  for  the 
development  of  a  gold  mine;  22  LuR.A.(N.S.)  38,  as  to  what  constitutes 
a  public  use. 

lode  or  vein.  —  Cited  in  Book  v.  Justice  Min.  Co.  58  Fed.  Ill,  as  to 
difficulty  of  court  ascertaining  truth  regarding  existence  or  non-exist- 
ence of  lode  or  vein  in  attempt  to  ascertain  fact  regarding  same  in  trial; 
Book  V.  Justice  Min.  Co.  58  Fed.  121,  in  discussing  definition  of  what 
constitutes  lode  or  vein;  United  States  v.  King,  9  Mont.  81,  22  Pae. 
499,  discussing  what  evidence  will  establish  the  existence  of  lode. 

Cited  in  reference  note  in  7  L.R.A.(N.S.)  820,  to  point  that  a  proper 
discovery  is  a  prerequisite  to  the  vesting  in  a  competent  locator  of  a 
complete  possessory  title  to  a  lode-mining  claim. 

Witness  —  Latitude  in  examination  of.  —  Cited  in  Justice  Min.  Co.  v. 
Barclay,  82  Fed.  557,  as  to  giving  wide  latitude  for  purpose  of  ascer- 
taining reasons  upon  which  conclusions  of  witness  based. 

15  Ker.  158-164.    LEE  ▼.  McLEOD. 

Cited  in  McLeod  v.  Lee,  17  Nev.  110,  28  Pac.  125,  as  to  submitting 
special  questions  to  jury;  McLeod  v.  Lee,  17  Nev.  Ill,  28  Pac.  125, 
as  to  pleadings  in  principal  case;  McLeod  v.  Lee,  17  Nev.  113,  28  Pac. 
126,  as  to  point  where  dam  was  erected  in  Walker  river. 

Error  of  court.  —  Cited  in  McLeod  v.  Lee,  17  Nev.  116,  28  Pac  127, 
as  to  error  of  court  in  deciding  regular  character  and  height  of  dam; 
McLeod  V.  Lee,  17  Nev.  120,  28  Pac.  128,  regarding  point  where  trial 
court  erred  in  ruling  that  part  of  issue  had  been  adjudicated  in  former 
ndt. 

Jury— Heceiving  evidence  out  of  court  — Cited  in  Jackson  v.  Unit- 
ed States,  102  Fed.  486,  42  C.  C.  A.  452,  discussing  the  effect  of  jury 
receiving  evidence  out  of  court  and  proper  method  of  bringing  the  mat- 
ter before  coiurt  of  review. 
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Appeal.^ Cited  in  State  t.  Norton,  69  S.  C.  460,  48  S.  E.  466,  on 
appeal  from  verdict  of  conviction  alleging  error  and  allowing  stenog- 
rapher to  read  to  jury  testimony  of  witness  the  point  cannot  be  brought 
before  the  appellate  court  except  on  proper  exception  thereof;  Har- 
bert  V.  Atlanta  etc.  Ry.  Co.  78  S.  C.  551,  59  S.  £.  649,  to  point  that 
reasons  why  punitive  damages  should  not  be  recovered  should  have 
been  brought  to  attention  of  trial  court  in  order  to  afford  opportunity 
of  ruling  on  question. 

Misconduct  of  jury — New  trial  for. — Cited  in  Flesher  v.  Hale,  22 
W.  Va.  49,  to  point  that  where  new  trial  is  asked  for  on  account  of 
irregularity  or  misconduct  of  jury  it  must  appear  party  seeking  new 
trial  called  attention  of  court  to  same  at  time  it  was  first  discovered, 
otherwise  defendant  will  have  been  held  to  have  consented  to  and 
waived  all  irregularity  on  account  of  misconduct. 

15  Nev.  164-167.    STATS  EX  SSL.  AH  CHEW  v.  RISING. 

Mandamus.  —  Cited  in  State  ex  rel.  Schaw  v.  Noyes,  25  Nev.  49,  56 
Pac.  950,  in  holding  relator  must  fail;  Hardin  v.  Guthrie,  26  Nev.  252; 
66  Pac.  745,  mandamus  is  never  granted  in  anticipation  of  supposed 
omission  of  duty,  however,  strong  presumption  person  ought  to  be  co- 
erced. 

Cited  in  reference  note  in  98  Am.  St.  Rep.  896,  to  point  that  there  is 
no  default  in  the  performance  of  a  legal  duty  in  refusing  a  jury  trial, 
and  no  threats  or  predetermination  can  take  the  place  of  such  default 
before  the  arrival  of  the  time  when  the  duty  should  be  performed. 

15  Nev.  167-184.    RICORD  t.  CENTRAL  PAC.  R.  CO. 

Malicious  prosecution.  —  Cited  in  Reno  Water  Co.  v.  Leete,  17  Nev. 
208,  30  Pac.  703,  as  to  authority  to  begin  suit  for  corporation;  Fens- 
termaker  v.  Page,  20  Nev.  290,  21  Pac.  322,  as  to  what  must  be  shown 
to  maintain  action  for  malicious  prosecution;  Pennsylvania  Co.  v.  Wed- 
dle,  100  Ind.  140;  Boogher  v.  Life  Association,  75  Mo.  324,  42  Am. 
Rep.  416,  and  Gulf  etc.  Ry.  Co.  v.  James,  73  Tex.  24,  15  Am.  St.  Rep. 
752,  10  S.  W.  749,  to  point  that  action  of  malicioiis  prosecution  or 
false  imprisonment  may  be  maintained  against  corporation. 

Cited  in  reference  notes  in  26  Am.  St.  Rep.  131,  to  point  that  courts 
will  not  exonerate  a  corporation  from  responding  in  damages  for  a 
wrong  done  by  it,  on  the  ground  that  it  had  no  authority  or  power  to 
do  it;  and  will  therefore  hold  it  liable  for  a  malicious  prosecutioii 
under  substantially  the  same  rules  of  law  as  apply  against  private 
persons;  14  L.RA.  795,  railroad  company  is  liable  for  a  malicioua 
prosecution  instituted  by  its  attorneys  and  officers  against  one  on 
a  charge  of  having  stolen  its  property. 

—  Probable  cause.  —  Cited  in  Thomas  v.  Muehlmann,  92  HI.  App. 
576,  to  point  that  commitment  by  or  conviction  of  justice  of  peace  only 
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prima  facie  evidence  of  probable  cause;  Darnell  ▼.  Sallee,  7  Ind.  App. 
£84,  34  N.  £.  1021,  as  to  fact  of  binding  over  by  justice  sitting  us 
eommitting  magistrate  being  adjudication  of  existence  of  probable 
cause  for  action  for  prosecution;  Sweeney  v.  Pemey,  40  Kan.  104» 
19  Pac  329,  in  discussing  question  whether  proof  of  arrest,  commit- 
ment and  indictment  is  prima  facie  evidence  of  conviction  in  action  of 
malicious  prosecution;  Ross  v.  Hixon,  46  Kan.  652,  26  Am.  St.  Rep. 
125,  26  Pac.  955,  12  L.R.A.  761,  to  point  as  to  whether  or  not  proof 
of  arrest,  committal,  and  indictment  is  prima  facie  proof  of  probable 
cause;  Ross  v.  Hixon,  46  Kan.  553,  26  Am.  St.  Rep.  125,  26  Pac.  955, 
12  L.R.A.  761,  holding  finding  of  committing  magistrate  that  offense 
has  been  committed  is  only  prima  facie  evidence  of  probable  cause  in 
action  for  malicious  prosecution;  Stamper  v.  Raymond,  38  Ore.  35,  62 
Pae.  26,  in  discussing  question  whether  commitment  or  judgment  of 
conviction  in  justice's  court  is  prima  facie  evidence  of  probable  cause  in 
action  for  malicious  prosecution. 

Cited  in  reference  note  in  18  L.R.A.(N.S.)  61,  to  point  that  citing 
principal  case  as  among  those  cases  viewing  the  defense  as  going  to 
question  of  probable  cause;  Ravenga  T.  Mackintosh,  16  Eng.  Rul.  Gas. 
756. 

Reward. — Cited  in  Central  R.  &  6.  Co.  ▼.  Cheatham,  86  Ala.  298, 
7  Am.  St.  Rep.  51,  4  So.  830,  as  to  corporation  offering  standing  reward; 
Norwood  etc.  Co.  t.  Andrews,  71  Miss.  645,  16  So.  263,  as  to  right  of 
corporation  to  incur  liability  for  reward  offered. 

Public  administrator  —  Liability  of  sureties.  —  Cited  in  State  ex  reL 
Scott  V.  Greer,  101  Mo.  App.  675,  74  S.  W.  883,  in  discussing  liability 
of  public  administrator  and  suit  on  bond  against  sureties. 

Embeszlement  —  Indictment.  —  Cited  in  reference  note  in  98  Am. 
Dee.  162,  to  point  that  under  statutes  which  speak  of  money  or  prop- 
erty "intrusted  by  his  master  or  employer  to  the  servant,"  tlie  in- 
dictment should  allege  that  the  money  embezzled  was  intrusted  to 
the  defendant  by  his  employers.      98  Am.  Dec.  152,  note. 

Cited  in  reference  note  in  98  Am.  Dec.  160,  to  point  that  the  dis- 
tinction taken  by  the  supreme  court  of  Nevada  seems  a  very  proper 
one.  It  is  there  maintained  that  where  a  clerk,  by  authority  of  his 
master,  collects  a  bill  and  fraudulently  converts  the  money,  the  offense 
of  embezzlement  is  complete,  and  if  afterwards  he  collects  a  second 
bill,  and  fraudulently  converts  its  proceeds,  this  constitutes  a  second 
offense;  and  that  though  he  may  commit  more  than  one  embezzlement 
of  his  employer's  money,  and  if  he  does,  may  be  separately  indicted 
for  each  separate  offense,  yet,  if  the  money  from  different  persons  was 
all  collected  before  any  portion  of  it  was  converted,  then  he  commit- 
ted but  one  offense. 

15  Nev.  184-187.    STATE  ▼.  ON  GEE  HOW. 

No  citation. 
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15  NeT.  18S-195.    STATE  T.  PEARCB. 

Homicide— ETidence  for  defendant— CStod  in  State  ▼.  MiddUMi^ 
62  Iowa,  154,  17  N.  W.  447,  diacussing  right  of  accused  to  ahow  hm 
knew  deceased  to  be  quarrelsome  and  dangeroua. 

Cited  in  reference  notes  in  124  Am.  St.  Rep.  1029,  to  point  that  if 
there  is  the  slightest  evidence  reasonably  tending  to  show  that  tlie 
killing  waa  in  self-defense  evidence  of  the  violent  and  dangerous  char- 
acter of  the  deceased  should  be  admitted;  3  L.R.A.(NjS.)  353,  the  bad 
character  for  peace  and  quietness  of  the  person  killed  is  not  admisaible 
in  evidence  in  a  prosecution  for  homicide,  in  the  absence  of  a  plea  of 
self-defense  or  of  a  showing  of  Justification  or  excuse;  3  L.RJ^.(N.S.) 
354,  an  overt  act  in  the  nature  of  an  assault  by  a  violent  and  blood- 
thirsty  person  may  Justify  more  prompt  action  upon  the  part  of  the 
person  against  whom  it  is  made,  as  a  necessary  means  of  self-defense, 
than  would  be  required  if  he  were  an  ordinary  person,  and  the  char- 
acter of  the  deceased  for  violence  is  therefore  always  a  vital  iasne 
when  self-defense  is  pleaded;  3  LJiJL(N.S.)  355,  fact  that  the  deceased 
was  a  dangerous  and  bloodthirsty  man  has  already  been  established  by 
evidence  in  a  prosecution  for  homicide,  and  is  not  disputed,  refusal  to 
admit  additional  proof  to  that  effect  is  not  error;  3  LJl.A.(N.S.)  362, 
fact  deceased  was  turbulent,  violent,  and  desperate  is  competent  in  a 
prosecution  for  homicide  which  occurred  under  such  circumstances  aa 
to  render  it  doubtful  whether  the  act  was  committed  maliciously  or 
from  a  well-grounded  apprehension  of  danger;  14  LJELA.(N.S.)  708, 
if  the  circumstances  of  the  killing  do  not  present  any  question  of 
self-defense,  all  evidence  of  the  character  of  the  deceased  is  inad- 
missible; 14  Ij.R.A.(M.S.)  710,  in  homicide  case  the  questions  relative 
to  the  character  of  the  deceased,  as  to  whether  he  was  of  peaceable  and 
quiet  disposition,  or  was  a  quarrelsome,  violent  or  dangerous  man, 
were  objectionable  as  permitting  the  witness  to  testify  as  to  isolated 
facts  instead  of  general  reputation;  but,  inasmuch  as  the  circumstances 
of  the  killing  did  not  present  any  question  of  self-defense,  all  evidence 
of  the  character  of  the  deceased  was  inadmissible,  so  it  was  unnec- 
essary to  pass  upon  the  propriety  of  the  offered  evidence. 

Judgment  — Action  on  by  assignee.  —  Cited  in  Mandlebaum  v.  Gre- 
govich,  24  Nev.  158,  60  Pac.  850,  to  point  that  assignee  of  judgment  is 
proper  person  in  action  thereon. 

Character  of  witness  —  Extent  of  testimony.  —  Cited  in  People  v. 
Van  Gaasbeck,  189  N.  T.  416,  82  N.  £.  720,  22  LJLA.(N.S.)  650,  to 
point  that  witness  to  character,  testimony  should  not  go  beyond  repu- 
tation. 

died  in  reference  notes  in  103  Am.  St.  Rep.  897,  to  point  that 
it  seems  to  be  the  general  rule  that  evidence  of  defendanfls  good 
character  should  be  restricted  to  the  trait  of  character  involved  in 
the  accusation  against  the  defendant;  20  LJLA.  614,  evidence  of  par* 
ticular  facta  as  to  the  defendants  reputation  is  incompetent;  the  proof 
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iw  defendant  miut  show  his  general  reputation;  14  LJUL(N£.)  736, 
witnesaes  to  the  good  diaracter  of  the  one  accused  of  erime  are  not 
allowed  to  speak  from  personal  knowledge  of  his  traits  and  disposition; 
22  LJLA.(N.8.)  662,  in  a  murder  case,  questions  asked  witnesses  as  to 
their  indiTidnal  knowledge  of  the  good  character  and  disposition 
of  the  defendant  for  peace  and  quietness  were  held  incompetent. 

16  HcT.  196-ei4«    THOMPSON  T.  P0WNIN6. 

laitmction.— (Sted  in  State  t.  Buralli,  27  Not.  64,  71  Fac.  536, 
to  point  that  judgment  will  not  be  reversed  for  rafusal  to  give  in- 
struction where  it  appean  from  record  that  law  of  case  has  been  laid 
down  properly  and  fairly  by  trial  judge;  Buich  v.  Southern  Pac  Co. 
104  Pac  (Ner.)  238,  to  point  that  it  is  not  error  for  court  to  refuse 
to  giTC  instruction  which  is  in  part  wrong,  and  may  so  modify  it 
as  to  conform  to  pleading. 

libel— Privileged  natter.  — Cited  in  Cox  t.  Strickland,  101  Ga. 
498,  28  S.  E.  661,  to  point  that  defamatory  matter  is  not  privileged 
because  published  in  form  of  advertisement  or  news,  or  because  fur- 
nished by  correspondent  or  copied  from  another  paper;  Ilsley  v.  Sentinel 
Co.  133  Wis.  24,  126  An.  St.  Bep.  980,  113  N.  W.  426,  as  holding  not 
libelous  to  print  plaintiff's  own  complaint  in  the  libel  action  on  trial. 

Cited  in  reference  notes  in  104  Am.  St.  Bep.  131,  to  point  that  a  fair 
and  impartial  account  of  the  proceedings  in  a  court  of  justice  is,  as 
a  general  rule,  a  justifiable  publication;  104  Am.  St.  Bep.  138,  pro- 
prieton  of  newspapen  ara  not  entitled  to  claim  justification  in  publish- 
ing items  of  news  or  detail  current  events  that  are  libellous,  no  matter 
whether  furnished  by  correspondence,  reported  by  other  persons  or 
copied  from  other  papers;  116  Am.  St.  Bep.  816,  any  written  statement 
imputing  to  an  officer  or  of  integrity  or  lack  of  those  qualities  neces- 
sary for  proper  performance  of  duties  in  office,  or  a  failure  to  properly 
perform  duties  of  his  office  are  libellous  per  se. 

— Kalice.  — Cited  in  Sheen  v.  Peoria  Journal  Co.  63  HI.  App.  273,  in 
discussing  evidence  for  purpose  of  showing  malice  in  action  for  libel; 
Henry  v.  Moberly,  23  Ind.  App.  313,  61  N.  E.  600,  to  point  that  where 
obligator  is  libelous  per  se  malice  is  presumed  and  proof  is  not  neces- 
sary to  entitle  plaintiff  to  recover. 

CSted  in  reference  notes  in  69  Am.  Dec.  66,  to  point  that  In  an  action 
of  libel,  if  the  article  is  ambiguous  or  the  intentions  of  the  publishers 
doubtful,  evidence  of  express  malice  is  admissible  to  enhance  the 
damages;  92  Am.  Dec.  637,  evidence  is  admissible  on  behalf  of  defend- 
ant In  slander  to  repeal  malice  in  mitigation  not  of  actual  damages  but 
of  exemplary  damages. 

—  Complaint.  — Cited  in  Lauder  v.  Jones,  18  N.  D.  640,  101  N.  W. 
911,  in  discussing  decisive  question  upon  objection  that  complaint  in 
eansa  ia  actimi  of  libel  does  not  constitute  action. 
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15  Her.  21S-234.    MOSBSI  ▼.  SWIFT. 

Pleading,  mirtake  in — Who  may  take  adraatace  ol — Cited  ht 
Mendee  v.  Freiten,  16  Nev.  395,  to  point  that  mistake  in  declaring  upon 
account  stated,  defendant  alone  can  take  advantage  of  error;  May  t. 
Disconto  Cesellachaft,  211  lU.  316,  71  N.  £.  1003,  to  point  that  rega- 
larity  of  affidavit  on  attachment  cannot  be  taken  advantage  of  by 
creditor  or  empaneled  where  rights  have  been  acquired  pendente  lite; 
Leppel  V.  Beck,  2  Colo.  App.  395,  31  Pac  187,  to  point  sufficiency  of 
affidavit  in  attachment  cannot  be  attacked  collaterally;  Mentzer  v. 
Ellison,  7  Colo.  App.  327,  43  Pac.  468,  to  point  that  irregular  affidavit 
on  attachment  does  not  render  the  attachment  void  and  can  be  as- 
sailed by  defendant  only  and  not  collaterally  by  a  stranger. 

Instmctioii.^  Cited  in  State  v.  Levigne,  17  Nev.  442,  30  Pac.  1086, 
as  to  when  eonrt  must  change  as  requested;  Dixon  v.  Ahem,  19  Nev. 
429,  14  Pac  601,  to  point  that  defendant  was  entitled  to  instructioa 
applicable  to  his  theory,  and  which  evidence  tended  to  support;  Doyle 
V.  Bums,  123  Iowa,  505,  99  N.  W.  201,  in  holding  erroneous  instrue- 
tion  because  it  neglected  to  state  that  statement  must  have  been 
intentional  or  knowingly  false,  and  that  they  should  have  been  as 
to  material  matters;  First  National  Bank  t.  Minneapolis  etc  Eievator 
Co.,  11  N.  Dak.  288,  91  N.  W.  440,  to  point  that  in  a  cautionary  instruc- 
tion to  jury  as  to  false  testimony  it  must  state  that  false  testimony 
must  be  as  to  material  fact. 

AppeaL  — ated  in  Dennis  v.  Caughlin,  22  Nev.  453,  41  Pac  768,  29 
LltJL  731,  holding  such  errors  only  as  appellant  complains  of  earn  be 
considered  on  appeal. 

Mortgagee  —  Sight  to  take  posaesaioa.  —  Cited  in  Marsh  t.  Wade,  1 
Wash.  544,  20  Pac.  580,  discussing  right  of  mortgagee  taking  poasea- 
sion  of  mortgaged  chattel  before  other  right  or  lien  attaches. 

Bona  fide  poichaser  — Proof.  ^  Cited  in  reference  note  in  70  Am. 
Dec  141,  to  point  that  party  claiming  as  bona  fide  purchaser  without 
notice  and  for  valuable  consideration,  must  affirmatively  prove  the 
payment  of  the  consideration  by  other  evidence  than  the  receipt  upon 
the  deed. 

16  Nev.  234-259.    STATE  T.  CALIFORNIA  MIN.  CO. 

Affirmed  in  State  v.  California  Min.  Co.  etc,  15  Nev.  259,  in  all  ma- 
terial respects  the  same. 

Taxes.  —  Affirmed  in  State  v.  California  Min.  Co.  etc  16  Nev.  SIO, 
as  to  tax  and  penalty  causing  but  one  cause  of  action;  cited  in  State 
v.  Consolidated  Virginia  Min.  Co.  16  Nev.  438,  to  point  that  S  3  of  act 
to  discontinue  litigation  in  certain  tax  suits  is  unconstitutional;  State 
v.  Central  Pac  R.  Co.  21  Nev.  269,  30  Pac.  692,  to  point  that  taking 
judgment  for  part  of  tax  is  bar  to  action  for  balance  due;  Sawyer  v. 
Dooley,  21  Nev.  399,  32  Pac  440,  holding  act  of  1891,  p.  56  oonatitS' 
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tional;  County  of  Sacramento  t.  Central  Pae.  R.  Co.  61  Cal.  255,  in 
discussing  power  of  district  attorney  to  compromise  suit  for  delinquent 
taxes. 

Special  law.  —  Cited  in  State  t.  Consolidated  Virginia  ^fin.  Co.  16 
Nev.  443,  in  defining  special  law;  affirmed  in  State  y.  Consolidated 
Virginia  Min.  Co.  16  Nev.  450,  on  point  of  act  being  special  law;  cited  in 
Ex  Parte  Pittman,  99  Pac.  (Nev.)  703,  to  point  that  legislature  may 
enact  law  which  applies  only  to  certain  cases,  if  the  basis  of  classifica- 
tion is  reasonable. 

Retrospective  laws.— -Cited  in  Esser  v.  Spaulding,  17  Nev.  309,  30 
Pac  900,  on  point  that  constitution  does  not  prohibit  retrospective 
laws. 

15  Nev.  259.    STATE  ▼.  CALIFORNIA  HIN.  CO. 

Cited  in  State  v.  Consolidated  Virginia  Min.  Co.  16  Nev.  438,  holding 
Stats.  1879,  p.  143^  unconstitutional. 

15  Nev.  259-265.    CHASE  v.  CHASE. 

Trespass  —  Unindosed  land.  —  Cited  in  Monroe  v.  Cannon,  24  Mont. 
325,  81  Am.  St.  Rep.  445,  61  Pae.  866,  discussing  question  of  trespass 
upon  uninclosed  lands;  Ely  v.  Rosholt,  11  N.  Dak.  561,  93  N.  W.  865, 
and  Hecht  v.  Harrison,  5  Wyo.  286,  40  Pac.  308,  discussing  right  to 
recover  for  damages  by  trespassing  stock  wandering  onto  uninclosed 
land  of  another;  Poindexter  v.  May,  98  Va.  150,  34  S.  E.  973,  47 
LJLA.  592,  in  discussing  oonstitutionality  of  fence  law;  Martin  T. 
Platte  Valley  Sheep  Co.  12  Wyo.  453,  76  Pac.  675,  as  to  rule  respect- 
ing cattle  running  at  large. 

Cited  in  reference  notes  in  49  Am.  Dec.  250,  to  point  that  common- 
law  rule,  requiring  the  owners  of  domestic  animals  to  keep  them  at 
home,  is  not  applicable  to  the  condition  of  the  country  in  many  of 
the  states,  and  not  in  accordance  with  the  customs  of  the  people  or 
with  the  course  of  legislation  releasing  the  animals  running  at  large 
and  to  the  maintenance  of  fences,  and  that  such  owner  incurs  no  lia- 
bility by  permitting  his  cattle  to  range  at  will  on  uninclosed  lands 
where  there  is  no  general  statute  or  local  regulation  prohibiting  it; 
49  Am.  Dec.  251,  where  an  owner  of  land  is  bound  by  agreement,  pre- 
scription, or  statute  to  maintain  a  fence,  through  defects  in  which  hia 
neighbor's  cattle  enter  upon  his  land  and  do  damage,  without  the 
fault  of  the  owner  of  such  cattle,  he  cannot  recover  therefor;  81  Am. 
8t.  Rep.  448,  it  seems  to  be  a  matter  of  indifference  whether  the  lands 
are  cultivated  or  uncultivated;  if  in  fact,  such  lands  are  unprotected 
by  a  sufficient  or  any  fence,  a  cattle  owner  is  not  liable  for  injury 
done  to  crops  by  his  stock  running  at  large;  32  L.R.A.  55,  in  Nevada 
damages  from  trespassing  cattle  cannot  be  recovered  where  the  field 
Is  not  enclosed  by  fence  prescribed  by  statute  as  the  rule  of  common 
law  is  repugnant  to  the  law  of  Nevada. 

Cited  in  reference  note  in  3  Eng.  Rul.  Qaa.  121. 
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16  Her.  266-271.    8ADLES  ▼.  IHMEL. 

Appeal  — Duty  to  person  findiiig.  —  Cited  in  Langworthy  t.  Colemaa* 
18  Nev.  444,  6  Pac  67,  u  to  duty  of  appeiiate  court  to  presume  find- 
ing to  support  judgment. 

Cited  in  reference  note  in  46  "LJBUL  179,  to  point  that  Bankrupt 
Act  of  1867  did  not  render  general  deeds  of  assignment  for  benefit 
of  creditors  void;  and  that  where  banlcrupt  proceedings  were  not  insti- 
tuted, such  deeds  were,  with  few  exceptions,  held  ralid. 

16  Ner.  271-276.    MACE  T.  LIDDLE. 

Uandamus.  — Cited  in  State  t.  Boerlin,  30  Nev.  477,  98  Pac  404,  t» 
point  that  mandamus  will  not  lie  to  review,  regulate,  revise  or  annul 
official  discretion  or  judgment  of  board  of  county  commissioners  after 
the  event. 

16  Nev.  276-292.    WELLS,  FAS60  ft  CO.  t.  WELTER. 
No  dtation. 

16  Nev.  293-302.    BASSETT  r.  MONTE  CHRISTO  6.  ft  S.  MIN.  CO. 

Corporation  —  Holding  meeting  outside  state. — Cited  in  Union  Nal 
Bank  v.  State  Nat.  Bank,  156  Mo.  106,  66  S.  W.  992,  to  point  that 
where  directors  of  corporation  are  restricted  by  charter  or  by  laws  of 
state  in  holding  meetings  of  corporate  character  to  limits  of  state,, 
exercising  such  power  beyond  limits  of  state  is  void. 

Mortgaging  property  outside  state. — Cited  in  reference  note  in 

6  LH^  666,  to  point  that  corporation  may,  unless  forbidden  by  law^ 
issue  bonds  and  mortgage  its  property  outside  of  the  state  creating  ft. 

16  Nev.  302-304.    CEDAR  HILL  CONSOL.  G.  ft  a  MILL,  ft  MDf.  Ca 
V.  LITTLE  6.  ft  S.  MIN.  CO. 

No  citation. 

15  Nev.  304-30a    STATE  EX  REL.  PARIS  v.  HATCH. 
No  citation. 

16  Nev.  308-312.    STATE  t.  CALIPORNIA  MIN.  CO. 

Affirmed  in  State  v.  Consolidated  Virginia  Min.  Co.  16  Not.  tit,  a» 
to  authority  of  district-attorney  to  extend  time  for  payment  of  pen- 
alties due  in  a  suit  for  delinquent  taxes. 

15  Nev.  312.    STATE  ▼.  CONSOLIDATED  VIR6INIA  MIN.  CO. 
No  citation. 

15  Nev.  313-340.    SOLEN  t.  VIRGINIA  ft  T.  R.  CO. 
Judgment— 'For  interest.  — Distinguished  in  Mandlebaum  t.  Q 
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viefa,  24  Ner.  159,  50  Fac.  850,  as  not  an  action  upon  a  judgment  which 
did  not  call  for  any  interest;  Mandlebaum  ▼.  Gregovich,  24  Nev.  160, 
60  Pae.  851,  as  to  right  to  enter  upon  judgment  for  interest  silent  as 
to  that  matter. 

Suit  on.  — ated  in  Wells,  Fargo  &  Co.  ▼.  Vansickle,  112  Fed. 

401,  to  point  that  to  commence  suit  upon  judgment  in  absence  of  pro- 
vision to  contrary  is  not  barred  or  suspended  by  issuance  of  execu- 
tion; Stevens  v.  Stone,  94  Tex.  417,  86  Am.  St.  Rep.  862,  60  S.  W.  959, 
as  to  actions  upon  judgments;  Citizens'  Nat.  Bank  ▼.  Lucas,  26  Wash. 
424,  90  Am.  St.  Rep.  753,  67  Pac.  254,  56  LJLA.  815,  as  having  been 
overruled  in  the  later  case  of  Mandlebaum  v.  Gregovich,  24  Nev.  154, 
50  Pac  849,  as  to  time  when  statute  of  limitations  commence  to  run 
on  domestic  judgment. 

Ezecutiony  for  interest  —  Cited  in  Moran  v.  Hagerman,  69  Fed.  431, 
and  Hagerman  v.  Moran,  75  Fed.  99,  21  C.  C.  A.  242,  to  point  that 
where  judgment  does  not  include  interest  execution  cannot. 

16  Hey.  841-345.    SBESE  0.  ft  &  HUT.  CO.  t.  RTS  PATCH  CONSOL. 
MUX.  ft  MI9.  CO. 

Appeal  — Notice.  — Cited  in  Spoffard  v.  White  River  Valley  Land  etc. 
06.  24  Nev.  185,  51  Pac  116,  as  to  practice  in  talcing  and  perfecting 
appeal;  followed  in  Brooks  v.  Nevada  Nickel  Syndicate,  24  Nev.  272, 
52  Pac  576,  on  point  that  filing  of  the  notice  of  appeal  must  precede 
or  be  contemporaneous  with  the  service  thereof;  cited  in  State  v. 
Preston,  30  Nev.  804,  95  Pac  919,  to  point  that  notice  of  appeal  must 
be  filed  before  service  upon  opposing  counsel,  or  the  appeal  will  be 
fatally  defective;  State  v.  Brown,  30  Nev.  497,  98  Pac.  872,  in  discus- 
sing practice  on  appeal  from  justices'  courts;  in  dis.  op.  of  Sweeney,  J., 
in  State  v.  Brown,  30  Nev.  504,  98  Pac  874,  as  to  filing  notice  of  appeal 
before  service  thereof;  State  v.  District  Court,  34  Mont.  115,  115  Am. 
St.  Rep.  524,  85  Pac.  872,  to  point  that  rendering  appeal  efl'ectual,  the 
notice  must  be  filed  preceding  or  contemporaneous  with  the  service  of 
the  copy. 

15  Nev.  346-378.    STATE  T.  McIANE. 

Appeal — Reversal.-— Cited  in  State  v.  Johnson,  16  Nev.  39,  to  point 
that  verdict  will  not  be  reversed  because  of  failure  of  court  to  caution 
them  on  evidence  of  codefendant  where  jury  were  not  misled  upon 
point;  State  v.  Maher,  25  Nev.  470,^62  Pac.  236,  to  point  that  it  is  not 
reversible  error  to  give  instruction  requested  where  same  has  already 
been  given  in  substance  and  in  terms  as  clear,  full  and  favorable  as 
those  in  which  it  is  asked  to  be  repeated;  State  v.  Buralli,  27  Nev.  54, 
71  Pac  536,  to  point  that  verdict  will  not  be  reversed  for  failure  of 
judge  to  give  instruction  asked,  when  it  appears  from  record  that  the 
law  of  the  case  was  laid  down  properly  and  fairly  by  the  trial  judge. 
Affldnvit  as  to  irregularity.  —  Cited  in  Smith  r.  Wella  Estate 
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Co.  29  Nev.  416,  91  Pae.  316,  to  point  that  court  will  not  receive- 
affidavita  to  show  irregularity  of  proceeding  not  regularly  certified. 

Joint  indictment  —  Separate  triaL  —  Cited  in  State  v.  Johnny,  29* 
Nev.  217,  87  Pac.  7,  to  point  that  defendant  jointly  indicted  desiring^ 
separate  trial  must  make  motion  power  of  jury  is  commenced;  Metz 
V.  State,  46  Neb.  649,  65  N.  W.  190,  to  point  that  motion  for  separate 
trial  comes  too  late  when  made  after  selection  of  jury. 

Cited  in  refsrence  note  in  5  L.R.A.  836,  to  point  that  the  proper 
time  to  make  the  demand  is  before  the  formation  of  the  jury. 

Change  of  venue.  — Cited  in  State  v.  Dwyer,  29  Nev.  426,  91  Pac. 
305,  in  holding  motion  for  change  in  venue  on  discussion. 

Instruction.  — Cited  in  Bunce  v.  McMahon,  6  Wyo.  36,  42  Pac  26,. 
in  discussing  instruction  to  jury  what  shall  be  their  conduct  in  case 
they  are  satisfied  any  particular  witness  has  wilfully  sworn  falsely. 

Cited  in  reference  note  in  19  L.R.A.(N.S.)  806,  to  point  that  an  in- 
struction in  reference  to  the  testimony  of  defendants  who  were  jointly 
indicted  and  tried  together  for  murder,  each  of  whom  sought  to  ex- 
culpate himself  and  impute  the  crime  to  the  other,  that  the  jury 
could  not  believe  them  both,  because  they  were  wholly  inconsistent 
as  to  the  principal  fact  in  the  case  does  not  transgress  a  statutory  and 
constitutional  prohibition  against  charging  jurors  as  to  matters  of 
fact,  since  the  court  may  state  the  testimony  as  well  as  declare  the 
law  to  jurors. 

Evi<>«nce  in  criminal  trials  —  Mutual  incrimination.  —  Cited  in  ref- 
erence note  in  72  Am.  Dec.  547,  to  point  that  in  a  criminal  trial  the 
defendants  testified  each  in  his  own  behalf,  and  the  court  charged  that 
they  could  not  both  be  believed  because  of  the  inconsistency  as  to  the 
principal  fact  in  the  case.    This  was  not  error. 

IS  Nev.  379-383.    EWIN6  v.  JENNINGS. 

Cited  in  Horton  v.  New  Pass  etc.  Min.  Co.  21  Nev.  191,  27  Pae.  879,. 
to  point  that  granting  or  refusing  to  set  aside  default  is  sound  dis- 
cretion. 

15  Nev.  383-385.    SOUTHERN  CROSS  6.  ft  S.  MIN.  CO.  T.  EUROPA. 
MIN.  CO. 

Mines  and  mining  —  Reference  to  monuments.  —  Cited  in  Brady  v. 
Husby,  21  Nev.  455,  33  Pac.  802,  on  point  that  it  is  the  record  and 
not  the  notice  of  location  of  mining  claim  that  must  contain  reference 
to  natural  object  of  permanent  monument. 

Record.  — Cited  in  Ford  v.  Campbell,  29  Nev.  588,  92  Pac.  208,. 

as  to  recordation  being  necessary,  to  valid  location  of  mining  claim; 
Peters  v.  Tonopah  Min.  Co.  120  Fed.  589,  aild  Thompson  v.  Spray,  72 
Cal.  533,  14  Pac.  185,  record  of  notice  of  location  of  mining  claim  is- 
not  recessary  unless  law  of  state  and  rules  and  regulations  of  mining 
district  require  it. 
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CSted  in  reference  note  in  7  L.RJL(N.S.)  864,  to  point  that  under 
tbii  statute,  no  record  of  the  location  of  a  mining  claim  is  necessary 
unless  the  laws  of  the  state  or  territory,  or  the  rules  and  regulations 
of  the  mining  district  in  which  the  claim  is  located,  require  it. 

Markings,  etc.  — Cited  in  Book  ▼.  Justice  Min.  Co.  58  Fed.  113, 

and  Oregon  King  Min.  Co.  v.  Brown,  119  Fed.  66,  55  C.  C.  A.  626, 
in  marking  on  ground  hy  stakes,  monuments,  mounds  and  written 
notice  whereby  boundaries  of  location  of  mining  claim  can  readily 
be  traced  is  sufficient;  Souter  v.  Maguire,  78  Cal.  546,  21  Pac.  184, 
to  point  that  "brushing  out"  the  lines  so  person  can  go  through  and 
placing  notice  in  center  of  claim  defining  claim  is  sufficient  marking; 
Howeth  ▼.  SuUenger,  113  Cal.  550,  45  Pac.  842,  to  point  that  stakes 
and  stone  monuments  set  at  corner  and  at  center  of  each  end  line  is 
sufficient  marking  of  boundaries  thereof;  Eaton  v.  Norris,  131  Cal. 
566,  63  Pac.  857,  in  discussing  what  constitutes  sufficient  marking  of 
boimdaries  of  mining  claim. 

Cited  in  reference  note  in  7  L.R.A.(N.S.)  859,  to  point  that  as  a 
general  rule  stakes  and  stone  monuments  placed  at  each  comer  of  a 
mining  claim,  and  at  the  center  of  the  end  lines,  is  a  suOcient  marking 
of  the  boundary  lines  under  the  Federal  statutes. 

-^—Notice  of  Location.  —  Cited  in  Smith  v.  Newell,  86  Fed.  57, 
the  location  notice,  nailed  on  discovery  stake,  and  places  within  the 
parallelogram  of  claim  giving  all  information  that  marks  on  corner 
stakes  would  have  given  is  sufficient  marlcing  of  claim;  Duncan  v. 
Fulton,  15  Colo.  App.  153,  61  Pac.  248,  in  discussing  certificate  of  Iocs* 
tion  and  permanent  boundaries  of  mining  claim;    Seidler  v.  Lafave, 

5  N.  M.  49,  20  Pac.  791,  in  discussing  sufficiency  of  location  notice  of 
mining  claim. 

Cited  in  reference  note  in  7  L.R.A.(N.S.)  874,  to  point  that  notice  of 
location  of  a  mining  claim  recorded  in  the  district  records  sufficiently 
complies  with  the  law  where  it  calls  for  stone  monuments  at  each 
eomer  of  the  claim,  and  describes  it  as  bounded  by  four  other  claims. 

Discovery  —  Assays.  —  Cited  in  reference  note  in  7  L.R.A.(N.S.) 

831,  to  point  that  the  testimony  of  an  assayer  as  to  the  result  oi 
assays  of  rock  taken  from  a  mining  claim  is  competent  as  tending  to 
prove  a  discovery  of  a  vein,  though  the  rock  was  taken  long  after  the 
date  of  the  location. 

16  Nev.  385-389.  STATE  ▼.  NORTHERN  BELLE  MILL.  &  MIN.  CO. 

Taxes.  — Cited  in  State  v.  Sadler,  21  Nev.  18,  23  Pac.  800,  to  point 
that  irregularity  of  officer  is  defense  in  action  to  collect  taxes  only  to 
extent  that  party  hns  been  injured  thereby;  State  v.  April  Fool  Min. 

6  Mill.  Co.  26  Nev.  90,  64  Pac.  3,  as  to  power  of  assessor  to  reassess; 
State  V.  Carson  &  C.  R.  Co.  29  Nev.  504,  91  Pac.  935,  to  ^oint  that 
section  1098  Compiled  Laws  is  merely  directory;  Buswc^  v.  Board  of 
Supervisors,  116  CaL  354,  48  Pae.  227,'  Stieff  v.  Ilartwell,  35  Fla.  611, 
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17  So.  901,  and  State  ▼.  Buehanan,  24  W.  Va.  386  (delivery  of  copy  of 
personal-property  book),  to  point  that  where  statute  requires 
public  officer  to  do  certain  things  regarding  the  rights  and  duties  of 
others  within  specified  time  is  merely  directory  unless  the  statute 
makes  it  clear  that  time  fixed  is  by  way  of  limitation;  Miller  t.  Ken 
County,  150  CaL  800,  90  Pac  121,  to  point  that  failure  to  make  affi- 
davit to  assessment  roll  within  time  prescribed  by  statute  does  not 
make  either  illegal. 

Cited  in  reference  note  in  11  LJLA.  818,  to  point  that  the  preponder^ 
anoe  of  authority  establishes  that  either  debt  or  assumpsit  may  be 
sustained  for  the  recovery  of  taxes,  as  debt  lies  for  a  sum  of  money 
certain,  due  by  statute. 

Appeal  — Followed  in  State  v.  Langan,  105  Pac  (Nev.)  570,  on 
point  that  appellate  court  cannnt  review  evidence  to  determine  suf- 
ficiency to  support  judgment  in  absence  of  motion  of  statement  of 
motion  for  new  triaL 

Mining  daim — Monuments. — (^ted  in  Baxter  Mountain  etc.  Min. 
Co.  V.  Patterson,  3  N.  M.  274,  3  Pac  743,  in  discussing  suffideney  of 
monument  placed  upon  mining  daim. 

15  Ner.  889-394.    LIOHTLE  ▼.  BERNIHG. 

Exception  and  objection  —  Ground  of  to  be  stated. — Cited  in  Lsng- 
worthy  v.  Coleman,  18  Nev.  443,  5  Pac  66,  and  Schwarts  v.  Stod^ 
26  Nev.  150,  65  Pac  355,  to  point  that  ground  of  objection  and  ok* 
ception  must  be  stated  or  it  will  not  be  considered  on  appeal 

15  Hev.  394-400.    COSCIA  t.  KTLS. 

Mining  claim.  —  Cited  in  Nash  v.  Muldoon,  16  Nev.  410,  as  to  rigU 
of  sheriff  to  take  claims;  Alexander  v.  Archer,  21  Nev.  28,  24  Piml 
375,  to  point  that  since  dedsion  in  prindpal  case  statute  has  been 
amended;  Taylor  v.  HiU,  115  CaL  145,  46  Pac  922,  in  discossing  labor 
lien  and  sufficiency  of  notice  of  daim  to  debtors. 

15  Nev.  401-407.    MERRILL  v.  DIXON. 

Mining  daim — Location. — Qted  in  dis.  op.  of  De  Witt,  J.,  in 
Shreve  v.  Copper  Bell  lifin.  Co.  11  Mont.  336,  28  Pac  820,  dlsfmiwifng 
suffideney  of  location  of  mining  claim  and  discovery  of  mineral  there- 
on; Davis  V.  Wiebold,  139  U.  S.  620,  35  L.  ed.  243,  11  Sup.  CL  Rep. 
633,  as  to  intention  of  Congress  in  excluding  mineral  lands  in  grant  to 
Pacific  railroad  company. 

ated  in  reference  note  in  7  LJtA.(NJ3.)  795,  to  point  that  in  «x- 
duding  mineral  land  from  the  lands  granted  by  that  act,  Oongrsoi 
intended  to  exclude  only  such  as  were  valuable  for  mining  purposes; 
and  the  mere  fact  that  the  land  contained  copper,  gold,  and  silver 
bearing  quartz  is  not  suffident  to  impress  it  with  the  ehsraotar  ef 
land  within  the  meaning  of  the  reservation. 


465  NOTES  ON  NEVADA  REPORXa     15  Ner.  407-41» 

15  Kev.  4C7-4ie.    STATE  t.  LOPEZ. 

Murder.  —  ated  in  Ex  Parte  Curnow,  21  Ney.  35,  24  Pac.  431,  to 
point  that  there  may  be  murder  without  any  intention  to  kill. 

Cited  in  reference  notes  in  63  LJCJL  866,  to  point  that  any  death 
eoneequent  upon  the  perpetration,  or  attempt  to  perpetrate,  any  arson, 
rape,  robbery,  or  burglaiy  shall  be  deemed  murder  in  the  first  degree; 
63  Tj,K.A.  358,  the  general  and  almost  universal  rule  is  that  a  criminal 
Intent,  or  an  intent  to  kill,  is  not  a  necessary  ingredient  of  the  erime 
of  murder  in  the  first  degree,  under  the  statutes  making  the  killing  of 
a  human  being  murder  in  tho  first  degree  when  perpetrated  by  a 
person  engaged  in  the  commission  of  a  felony,  or  of  certain  designated 
felonies;  such  a  kiUing  is  murder  in  the  first  degree  though  it  is  casual 
and  unintentional;  63  I.«.R.A.  366,  taking  money  from  the  person  of 
another  is  not  necessarily  robbery,  and  an  instruction  in  a  prosecution 
for  murder  under  Nev.  Comp.  Laws,  §  2327,  making  a  homicide  in  the 
eommission  of  a  burglary  murder  in  the  first  degree,  that  killing  in 
the  attempt  to  take  money  is  murder  in  the  first  degree,  is  inaccurate 
and  improper. 

Instruction.— Cited  in  State  y.  Williams,  28  Nev.  407,  82  Pac 

353,  sustaining  instruction  to  effect  that  all  murder  committed  in  per- 
petrating robbery  is  in  first  degree. 

View  by  Jury.— Cited  in  State  v.  Perry,  121  N.  C.  536,  61  Am. 

St.  Rep.  685,  27  S.  E.  997,  as  to  practice  on  view  by  jury. 

Cited  in  reference  notes  in  92  Am.  Dec.  343,  to  point  that  the  jury 
go  out  for  the  single  purpose  of  viewing  the  place,  and  not  for  the  pur- 
pose of  hearing  any  oral  explanations  or  comments,  even  from  the  per- 
son appointed  by  the  court  to  show  it  to  them;  42  LJLA.  377,  under 
Nevada  eriminal  practice  act,  §S  377,  378,  authorizing  a  view  of  the 
premises  in  a  eriminal  case,  the  order  of  the  court  should  specify  the 
place  to  be  inspected,  and  designate  some  person  who  knows  the  place 
to  point  it  out  to  the  jury,  and  the  person  so  designated  and  no  other 
except  the  officer  in  charge,  should  conduct  the  jury  to  the  spot  and 
leave  them  to  make  their  own  observations  without  comment  or  explana- 
tion; 42  L.RJL  382,  where  a  view  is  taken  in  a  criminal  prosecution, 
and  the  jury  upon  arriving  at  the  premises  which  they  are  to  inspect 
find  a  person  there  who  was  not  sworn  as  a  witness  in  the  case,  and  who 
in  response  to  questions  addressed  to  him  by  members  of  the  jury  points 
out  to  them  all  the  special  features  of  the  premises,  it  is  a  denial  of 
the  right  of  the  defendant  to  be  confronted  with  the  witnesses  against 
him,  and  is  a  ground  for  a  new  trial  unless  it  is  clear  that  no  injury 
resulted;  42  LJLA.  384,  under  Nev.  Crim.  Prac.  Act,  %  377,  providing 
that  whenever  in  the  opinion  of  the  court  it  is  proper  that  the  jury 
should  view  the  place  in  which  the  offense  is  charged  to  have  been 
committed,  or  in  which  any  material  fact  occurred,  it  may  order 
the  jury  to  be  conducted  in  a  body  in  the  custody  of  the  sheriff  to  the 
plaee  which  shall  be  shown  to  them  by  a  person  appointed  by  the  court 
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for  thai  purpose,  and  §  378,  providing  that  no  person  shall  be  suffered 
to  speak  to  the  jury  on  any  snbject  eonnected  with  the  trial,  they  go 
for  the  sln^  purpose  of  viewing  the  place,  and  not  for  the  purpose  of 
hearing  any  oral  expUnation  or  commenta,  even  from  the  person  ap- 
pointed by  the  court  to  show  it  to  them. 

15  Her.  416-4ia    TAFT  ▼.  KYLS. 
No  citation. 

15  Ner.  418-421.    HOBAST  ▼.  WICKS. 

Water  right  — ated  in  Union  Mill,  etc  Go.  t.  Dangberg,  81  Fed.  115|. 
and  Anderson  v.  Bassman,  140  Fed.  23,  to  point  that  person  entitled  to 
given  quantity  of  stream  may  take  same  at  any  point  on  stream  and 
may  change  point  of  diversion  at  pleasure  as  well  as  character  of  use 
made  of  water  if  rights  of  others  are  not  affected  thereby. 

Cited  in  reference  note  in  30  fi.R.A.  678,  to  point  that  if  a  person 
obtains  his  title  from  the  government  a  third  person  has  appropriated 
the  right  to  take  water  from  a  stream  flowing  through  the  land  at 
points  both  above  and  below  the  land  of  the  patentee  at  his  convenience, 
the  latter  cannot  compel  him  to  desist  from  diverting  the  water  at 
the  upper  point  and  compel  him  to  confine  his  appropriation  to  tbo 
lower  one. 

15  Nev.  422-425.    LACHMAH  r.  WALKES. 

Homestead.  —  Distinguished  in  Smith  v.  Richards,  2  Idaho,  468  (1 
Idaho,  502)  21  Pac.  420,  in  holding  that  judgment  lien  acquired,  upon 
filing  of  declaration  of  homestead,  subjects  property  to  sale  under 
execution;  Nevada  Bank  v.  Treadway,  17  Fed.  893,  8  Sawy.  456,  dis- 
cussing the  homestead  law  and  exemption  of  homestead  from  sale. 

Cited  in  reference  note  in  93  Am.  Dec.  403,  to  point  that  under  the 
Nevada  statute,  parties  claiming  the  benefit  of  the  homestead  law  must 
file  a  written  declaration  claiming  the  premises  as  a  homestead. 

15  Nev.  426-428.    TULL  ▼.  ANDERSON. 

Followed  in  Earles  v.  Gilliam,  20  Nev.  47,  14  Pac  587,  on  point 
that  statement  on  motion  for  new  trial  must  be  filed  within  the  statu- 
tory time. 

15  Nev.  428-443.    FISH6ACK  t.  MIILER. 

Fraudulent  contract.  —  Cited  in  Wilson  v.  Higbee,  62  Fed.  726,  to 
point  that  seller  may  let  buyer  cheat  himself  ad  libitum  but  must  not 
actually  assist  in  cheating  him;  Stevenson  v.  Marble,  84  Fed.  33,  to 
point  that  it  is  not  necessary  to  rescission  of  contract  to  fraudulent 
representation  that  complaining  party  relied  solely  upon  such  repre- 
sentation; Hicks  V.  Stevens,  121  111.  194,  11  N.  E.  243,  as  to  presump- 
tion of  purchaser  relying  on  facts;  David  v.  Moore,  46  Or.  156,  79  Pae. 
417,  as  to  representation  made  by  seller  of  real  property  in  respect  t» 
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title,  of  which  huyer  has  no  knowledge  and  no  means  at  hand  of  obtain- 
ing knowledge. 

(Sted  in  reference  notes  in  18  Am.  St.  Rep.  559,  to  point  that  it  is 
not  necessary  that  the  false  representation  should  have  been  the  sole 
inducement  to  the  contract;  a  person  who  has  by  misrepresentation 
induced  another  to  enter  into  a  contract  will  not  generally  be  heard 
to  deny  the  materiality;  and  if  the  party  deceived  can  show  that  the 
misrepresentation  had  a  substantial  effect  in  inducing  the  contract,  it 
will  be  sufficient;  6  L.R.A.  374,  where  representations  of  the  seller  were 
material,  the  law  will  presumo  that  the  buyer  relied  upon  them;  37 
L.R.A.  610,  the  doctrine  of  caveat  emptor  does  not  apply  where  the 
seller  makes  express  representations  in  respect  to  matters  of  which  the 
buyer  has  no  knowledge  and  no  means  at  hand  of  obtaining  knowledge. 

15  Nev.  444-450.    TOOMBS  t.  CONSOLIDATED  POB  MIN.  CO. 

Breach  of  contract.  —  Cited  in  Alden  v.  Karrick,  11  Colo.  198,  17 
Pac  508,  discussing  remedies  of  vendor  for  breach  of  contract  of  sale, 
Ray  V.  Hodge,  15  Or.  25,  13  Pac.  601,  in  holding  that  action  could  not 
be  maintained  on  contract  of  lease  of  mine  without  proving  defendant 
failed  to  make  reasonable  efforts  to  operate  mine  in  view  of  outlay 
attending  it  and  prospects  of  development. 

15  Ner.  450-452.  GOLDEN  FLEECE  6.  &  S.  MIN.  CO.  T.  CABLS 
CONSOL.  6.  &  S.  MIN.  CO. 

Statement  on  motion  for  new  trial.  —  Followed  in  Earles  t.  Gilham,. 
20  Nev.  47,  14  Pac.  587,  on  point  that  statement  on  motion  for  new 
trial  must  be  filed  within  the  statutory  time. 

Mines  and  mining  —  Re-location.  —  Cited  in  reference  note  in  62  Am» 
8t.  Rep.  903,  to  point  that  a  claim  may  be  relocated  if  either  forfeited 
or  abandoned. 

15  Nev.  452-461.    ALLEN  v.  REILLT. 

Referred  to  arguendo  in  State  v.  Board  of  Education,  IV  Wash.  15,. 
67  Am.  St.  Rep.  711,  52  Pac.  320,  40  L.R.A.  319,  as  a  miscitation  in 
brief. 

Appeal  —  Presumption  as  to  regularity.  —  Cited  in  Marshall  v.  Gold- 
en Fleece  G.  &  S.  Min.  Co.  16  Nev.  168,  to  point  that  every  presumption 
is  in  favor  of  the  regularity  of  the  trial  court. 

Pleading.  — Cited  in  Gillson  v.  Price,  18  Nev.  118,  1  Pac.  463,  hold- 
ing estoppel  relied  upon  as  defense  must  be  pleaded  and  proved. 

Cited  in  reference  note  in  66  L.R.A.  532,  to  point  that  a  denial  trav- 
ersing the  complaint  was  held  bad  as  a  negative  pregnant,  and  as  a 
conclusion  of  law. 

Jndge  —  Disqualification.  —  Cited  in  Bryan  v.  State,  41  Fla.  659,  26 
So.  1027,  to  point  that  mere  bias  or  prejudice  is  not  ground  of  dis- 
qualification of  judge  at  common  law  and  that  state  statutes  have 
not  included  such  as  groimd  of  disqualification  of  criminal  ooui^  judges; 
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In  Re  Davis's  Estate,  11  Mont.  19,  27  Pac  345,  in  discossing  disquali- 
fication of  judge  under  provisions  of  {  170  of  Code  of  Civil  Prooeduvs; 
Johnson  v.  State,  81  Tex.  Crim.  461,  20  S.  W.  986,  discussing  provision 
of  Art.  676,  of  Code  Crim.  Proc.  holding  defendant  cannot  obtain  change 
of  venue  on  ground  of  prejudice  of  judge  before  whtun  proceedings 
commenced. 

Cited  in  reference  note  in  97  Am.  Dec  630,  to  point  that  judge  has 
personal  knowledge  of  his  personal  feelings  toward  a  party  to  the  suit 
better  than  any  one  else,  and  may  act  upon  such  knowledge,  and  if  it 
is  necessary  it  will  be  presumed  in  support  of  the  judgment,  by  the 
higher  court,  that  he  did  act  upon  such  knowledge. 

Lost  note.  —  Cited  in  reference  notes  in  45  Am.  Dec.  674,  to  point 
that  in  an  action  against  the  maker  of  a  lost  negotiable  note,  which 
was  past  due  at  the  time  of  the  loss,  the  defendant  is  not  entitled 
to  claim  indemnity;  94  Am.  St.  Rep.  473,  where  a  note  or  bill  is  lost, 
as  was  before  pointed  out,  a  bond  of  indemnity  is  necessary  only  if 
it  is  negotiable;  Wright  v.  Wright,  64  N.  Y.  437,  but  where  it  is 
not  shown  to  have  been  negotiable,  the  courts  will  not  nresume  it  so, 
and  indemnity  need  not  be  given. 

15  Nev.  461-404.    CHILD  v.  SINGLETON. 

Community  property.  —  Cited  in  Adams  v.  Baker,  24  Nev.  169,  77 
Am.  St.  Rep.  799,  61  Pac.  264,  as  to  right  of  husband  to  mortgage 
community  property. 

Homestead.— > Cited  in  reference  notes  in  93  Am.  Dec  403,  to  point 
that  Hawthorne  v.  Smith,  3  Nev.  182,  is  distinguished  in  principal 
case  on  point  that  parties  claiming  the  benefit  of  homestead  law  must 
file  written  declaration  claiming  premises  as  homestead;  95  Am.  St. 
Rep.  913,  where  by  statute  certain  requirements  must  be  complied  with 
before  the  homestead  exemption  attaches,  the  husband  alone  may  con- 
vey until  so  done,  as  where  it  must  be  recorded  or  a  claim  filed. 

15  Nev.  464-474.    T06NINI  t.  ETLB. 

Cited  in  reference  note  in  66  Am.  Dec  342,  to  point  that  McDanie] 
V.  Baca,  2  Cal.  326,  66  Am.  Dec  339,  is  cited  to  point  that  where  fraud 
is  charged,  express  proof  is  not  required,  but  it  may  be  inferred  from 
strong  presumptive  evidence. 

15  Nev.  476-483.    HIZON  v.  PIXLEY. 

Cited  in  reference  note  in  22  LJt.A.(N.S.)  852,  to  point  that  the 
general  rule  was  applied  to  a  mining  partnership,  and  it  was  held  that, 
if  the  evidence  satisfied  the  jury  that  the  plaintiff  was  aware  of  the 
previous  partnership,  and  that  she  had  no  knowledge  of  the  dissolu- 
tion, and  was  induced  to  deal  with  the  partnership  upon  the  faith  and 
belief  that  the  retiring  partner  was  still  a  member  thereof,  then  it  is 
not  incumbent  upon  her  to  show  that  she  would  not  have  so  dealt 
but  for  that  belief. 

Cited  in  reference  note  in  19  Eng.  Rul.  Gas.  767. 
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16  Her.  25-35.    ROYCS  r.  HAMPTON. 
No  dtation. 

16  Ner.  35-39.    STATE  t.  JOHNSON. 

DefcadAnt  as  witness  in  crimiaal  case — Credibility.— Affirmed  in 
State  T.  Vaaquez,  16  Key.  43,  as  to  degree  of  credibility  of  testimony 
of  defendant  in  criminal  action;  Allison  t.  United  States,  160  U.  8. 
208,  40  L.  ed.  397,  16  Sup.  Ct.  Rep.  264^  holding  when  person  accused 
of  murder  offering  himself  as  a  witness  under  provision  of  Act  of 
March  16,  1878  (Stats,  at  L.,  p.  80),  policy  of  an  enactment  should 
not  be  defeated  by  hostile  intimations  of  trial  judge. 

-^—Instruction  as  to  credibility.  —  Cited  in  reference  notes  in  72 
Am.  Dec  647,  to  point  that  it  is  erroneous  to  charge  against  the 
eredibility  of  the  testimony  of  a  defendant  in  a  criminal  case;  19 
LbRJl..(N.S.)  805,  an  instruction  that  the  statute  permitting  defendants 
to  testify  in  their  own  behalf  provides  that  the  jury  are  to  be  the  sole 
judges  of  the  degree  of  credit  to  be  given  to  such  testimony,  but  under 
the  instructions  of  the  court,  who  thereupon  told  the  jury  that  he  saw 
no  reason  why  such  testimony  might  not  be  true,  but,  at  the  same 
time,  failed  to  see  any  reason  why  it  "must  be  true"  or  why  it  should 
be  entitled  to  more  credit  than  that  of  other  witnesses,  trenches  upon 
the  province  of  the  jury,  and  is  erroneous;  19  L.R.A.(N.S.)  819,  a 
charge  that  "there  is,  in  every  criminal  case,  a  greater  or  less  tempta- 
tion for  a  defendant  to  testify  falsely  in  his  favor,"  is  erroneous;  19 
L.R.A.(N.S.)  820,  an  instruction  that  jurors  should,  in  every  instance, 
eonsider  the  testimony  of  a  defendant  with  great  caution,  invades  the 
province  of  the  jury,  and  is  erroneous  and  prejudicial. 

16  Ner.  89-42.    NESBITT  y.  CHISHOLM. 

Appeal — Statement  on  motion  for  new  trial.  — CSted  in  Robinson  v. 
Benson,  19  Nev.  882,  10  Pae.  442,  and  Poujado  v.  Ryan,  21  Nev.  461, 
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33  Pac  660,  to  point  that  statement  prepared  exdoaively  as  statement 
on  motion  for  new  trial  cannot  be  considered  as  statement  on  appeal 
from  judgment;  Bosin*  ▼.  Trowbridge,  20  Ncv.  117,  17  Pae.  757,  t» 
point  that  findings  and  conclusions  of  law  not  embodied  in  statement 
on  motion  for  new  trial  cannot  be  considered  on  appeal;  Kirman  t. 
Johnson,  30  Ncv.  153,  93  Pac.  502,  to  point  that  statement  on  motion 
for  new  trial,  in  the  absence  of  stipulation  of  council  cannot  be  con- 
sidered as  statement  on  appeal. 

4 

Errors  not  com^ained  of.  —  Cited  in  Dennis  y.  Gaughlin,  22  Nct. 

453,  58  Am.  St.  Rep.  761,  29  LJLA.  731,  41  Paa  768,  to  point  that 
errors  not  complained  of  cannot  be  considered  on  appeaL 

——Error  mnst  be  shown.  —  Followed  in  Schwartz  v.  Stock,  26  Nev. 
143,  65  Pac.  352,  on  point  that  presumptions  are  in  favor  of  regu- 
larity of  proceeding  of  trial  court  and  error  alleged  must  be  aiBmia- 
tively  shown  by  record. 

Statement  on  appeaL  — Cited  in  Quinn  ▼.  Quinn,  27  Ney.  175, 

74  Pae.  6,  to  point  that  where  there  is  no  statement  properly  authen- 
ticated, only  enors  appearing  on  the  face  of  the  judgment  roll  can  be 
considered  on  the  appeal;  followed  in  Adams  v.  Eogcrs,  102  Pac  (Not.) 
699,  on  point  that  where  appeal  is  taken  from  order  denying  motion 
for  new  trial  and  record  discloMS  there  was  no  statement  on  appeal  or 
bill  of  exceptions  settled  or  filed,  appellate  court  can  consider  nothing 
but  judgment-roll;  cited  in  Adams  ▼.  Rogers,  102  Pac.  (Nev.)  699, 
on  point  that  findings  of  trial  court  cannot  be  considered  on  appeal 
unless  embodied  in  statement  of  case. 

16  Nev.  42-44.    STATE  v.  VASQUEZ. 

Instructions.  —  Cited  in  State  v.  Addy,  28  S.  C.  14,  4  S.  E.  817,  in 
sustaining  exceptions  to  instructions  on  ground  language  amounted 
to  charging  jury  in  matters  of  fact  in  violation  of  constitution.  Art. 

IV.  f  26. 

Cited  in  reference  notes  in  72  Am.  Dec.  547,  to  point  that  it  is 
erroneous  to  charge  against  the  credibility  of  the  testimony  of  a 
defendant  in  a  criminal  case;  19  L.R.A.(N.S.)  819,  an  instruction  that 
the  jury  should  receive  the  testimony  of  the  accused  with  great  caution, 
for  when  one  is  being  tried  for  a  capital  ofifense  the  temptation  to 
pervert  or  distort  the  facts  in  favor  of  himself  is  very  great,  consti- 
tutes reversible  error. 

16  Nev.  44-49,  40  Am.  Rep.  485.    FERRIS  t.  CARSON  WATER  CO. 

Water  company  —  Failure  to  supply  water  at  fire.  —  Cited  in  Lovejoy 

V.  Bessemer  Waterworks  Co.  146  Ala.  379,  41  So.  77,  6  L.R.A.(NJS.) 
431,  and  Town  of  Ukiah  City  v.  Ukiah  Water  etc.  Co.  142  Cat  178, 
100  Am.  St.  Rep.  107,  75  Pac.  775,  64  L.R.A.  234,  as  to  right  to  ro- 
sover  damages  against  water  company  for  losses  because  of  failure 
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to  supply  water  at  fire;  Boston  Safe-Depo&it  etc.  Co.  ▼.  Salem  Water 
Co.  94  Fed.  240,  in  discuBsing  right  of  individual  to  enforce  contract 
by  dty  for  fire  protection;   Metropolitan  Trust  Co.  v.  Topeka  Water 
Co.  132  Fed.  704,  discussing  liability  of  water  company  to  respond 
in  damages  for  property  destroyed  by  fire  on  account  of  failure  of 
company  to  sever  contract  with  city  to  supply  water;  Mugge  v.  Tampa 
Waterworks  Co.  62  Fla.  377,  120  Am.  St.  Rep.  211,  42  So.  83,  6  L.R.A. 
(N.S.)    1176,  and  Bush  v.  Artesian  H.  &  C.  Water  Co.  4   Ida.   623, 
95  Am.   St.  Rep.   164,   43   Pac.   70,   in   passing  on   liability  of   water 
company  for  damages  caused  by  fire  by  reason  of  failure  to  furnish 
water;  Pack  v.  Sterling  Water  Co.  118  111.  App.  536,  in  denying  lia- 
bility  of   water   company   to   citizen   whose    property   was   destroyed 
by  fire  for  failure  to  supply  water  under  contract   with  city;   Fitch 
V.  Seymour  Water  Co.  139  Ind.  220,  47  Am.  St.  Rep.  263,  37  N.  E. 
984,  as  to  right  of  property  owner  to  recover  against  water  company 
for  failure  to  furnish  water  at  fire  as  under  its  contract  with  the  city; 
Burton  v.  Larkin,  36  Kan.  250,  59  Am.  Rep.  544,  13  Pac  400,  to  point 
that  third  person  only  indirectly  benefited  by  contract,  has  no  right  to 
sue  upon  it;  Mott  ▼.  Cherry  vale  Water  etc.  Co.  48  Kan.  15,  30  Am. 
St.  Rep.  269,  28  Pac  990,  15  L.R.A.  376;  Allen  &  Curry  Mfg.  Co.  v. 
Shreveport  Waterworks  Co.  113  La.  1112,  104  Am.  St.  Rep.  525,  37  So. 
988,  68  L.R.A.  660,  and  Howsmon  ▼.  Trenton  Water  Co.  119  Mo.  309,  41 
Am.  St.  Rep.  657,  24  S.  W.  786,  23  L.R.A.  149,  to  point  that  property 
owner  cannot  sue  upon  contract  between  city  and  water  company  for 
damages  sustained  by  him  through  failure  of  company  to  furnish  water 
at  fire;  Phoenix  Ins.  Co.  v.  Trenton  Water  Co.  42  Mo.  App.  123,  in  hold- 
ing water  company  is  not  liable  to  insurance  company  insuring  property 
destroyed  for  failure  to  supply  water  to  extinguish  fire;  Styles  y.  Long 
Co.  67  N.  J.  L.  421,  51  Atl.  713,  in  holding  that  individual  who  sustains 
personal  injuries  by  reason  of  nonperformance  of  stipulations  by  pub- 
lie  corporation  for  the  construction  of  public  works  is  not  entitled 
to  maintain  an  action  of  tort  based  on  mere  violation  of  contractual 
duty;  Wainwright  ▼.  Queens  County  Water  Co.  78  Hun,  153,  28  N.  Y. 
Supp.  992,  in  holding  tax-payer  of  fire  district  cannot  maintain  suit 
on  contract  entered  into  by  a  water  company  with  the  fire  district; 
House  ▼.  Houston  W^aterworks  Co.  88  Tex.  239,  31  S.  W.  180,  28  L.R.A. 
533,  to  point  that  citizen  of  municipality  cannot  recover  under  eon* 
tract  between  municipality  and  water  company  for  failure  of  latter 
to  supply  water  at  fire  through  which  he  suffered  damages;  Nichol  t. 
Huntington  Water  Co.  53  W.  Va.  354,  44  S.  E.  292,  to  point  that 
owner  of  property  destroyed  by  fire  cannot  recover  damages  on  con- 
tract between  city  and  water  company  to  keep  buildings  supplied  with 
water  for  "domestic,  sanitary  and  fire  purposes;''  Britton  ▼.  Green 
Bay  F.  &  H.  Waterworks  Co.  81  Wis.  58,  29  Am.  St.  Rep.  862,  61 
N.  W.  87,  to  point  that  citizen  cannot  recover  against  water  company 
under  contract  with  municipality  for  failure  of  company  to  furnish 
water  at  fire. 
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Cited  in  referenee  note  in  81  Am.  St.  Bep.  480,  to  point  that 
oompftny  eontnieto  with  a  cit>  to  fnrnish  an  adequate  water  ai^p^ 
for  fire  proteetion,  and  hj  reason  of  a  breaeii  of  tliia  contract  the  prop- 
erty of  a  citizen  ia  homed.  The  anthorities  are  in  conflict  as  to  wheth- 
er the  injured  dtisen  has  n  rigjit  ci  action  against  the  water  company. 
The  great  wei^t  of  authority  denies  the  right  of  a  citizen  to  recoTer 
for  the  loss;  81  Am.  St.  Bep.  481,  there  must  be  some  privity  between 
him  aud  the  promisee,  and  some  obligation  or  duty  owing  from  the 
latter  to  him,  which  would  give  him  a  legal  or  equitable  claim  to  the 
benefit  of  the  promise,  or  an  equivalent  from  him  personally.  A  legal 
obligation  or  duty  owing  from  the  promisee  to  him  will  so  connect  him 
with  the  transaction  as  to  be  a  substitute  for  any  privity  with  the 
promisor,  or  the  consideration  with  the  promisee^  the  obligation  of 
the  promisee  furnishing  an  evidence  of  the  interest  of  the  latter  to 
benefit  him  and  creating  a  privity  by  substitution  with  the  promisor; 
81  Am.  St.  Rep.  482.  a  municipality  has  not  such  an  interest  in  the 
property  of  a  citizen  by  reason  of  its  being  taxable  property  that  it 
can  hold  a  water  company  liable  for  its  loss  by  fire  which  resnita 
In  a  diminution  of  taxable  property;  the  right  of  taxation  is  too  remote 
and  uncertain  an  interest  to  be  foundation  for  a  claim  against  a  water 
company;  23  IhRJL  160,  the  defendant  was  held  not  liable  to  the 
plaintiff  for  the  insufficiency  of  the  water  supply  furnished  by  it  under 
a  contract  with  the  city;  25  LJtAu  259,  third  person  for  whose  benefit 
a  contract  Is  made,  does  not  in  all  cases  have  a  right  of  action;  to 
entitle  him  thereto  there  must  be  some  privity  between  him  and  the 
promisee,  some  obligation  or  duty  owing  from  the  latter  to  him,  giving 
him  a  legal  or  equitable  claim  to  the  benefit  of  the  promise,  or  an 
equivalent  from  him  personally;  25  L.R.A.  260,  in  case  of  an  action 
brought  against  a  water  company  for  the  nonsupply  of  water  for  the 
purposes  of  extinguishing  a  fire,  by  reason  of  which  the  plaintiff  sus- 
tained damages,  the  plaintiff  claiming  the  benefit  of  the  contract  be- 
tween the  defendant  and  the  town,  the  court  held  the  plaintiff  could  not 
maintain  an  action  against  a  water  company  under  its  contract  with  the 
town,  there  being  no  privity  of  contract  between  the  plaintiff  and  the 
defendant  company;  61  UKJL.  94,  the  right  of  taxation  vested  in  the 
authorities  of  a  city  by  the  legislature  does  not  create  such  an  interest 
in  the  taxable  property  therein  as  to  give  the  municipality  or  ita 
assigns  a  right  of  action  against  a  water  company  for  damages  from 
the  diminution  of  taxable  property  by  the  destruction  thereof  by  fire 
by  reason  of  the  insufficiency  of  water  supplied  under  a  contract  with 
the  municipality. 

Deficiency  judgment  —  Cited  In  dis.  op.  of  Bartch,  J.,  In  McKay  v. 
Ward,  20  Utah,  183,  67  Pac  1034,  46  LILA.  633,  to  point  that  defi- 
ciency of  judgment  cannot  be  rendered  against  the  purchaser  of  mort- 
gaged premises. 

Cited  in  reference  note  in  23  LJIA.  148,  to  point  that  no  privity  or 
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obligation  or  duty  owing  to  him  giving  a  legal  or  equitable  claim  to 
the  promisee,  or  an  equivalent  from  him  pereonally  being  shown. 

16  Her.  4»-6a    BORDElff  ▼.  BENDER. 

Cited  in  Bailey  v.  Papina,  20  Nev.  178,  19  Pac  83,  to  point  that 
where  no  amendments  are  offered  to  statement  on  appeal  its  correctness 
is  assumed. 

16  Nev.  50-61,  40  Am.  Rep.  48a    STATE  t.  AH  CHEW. 

Constitutional  law.  —  Followed  in  State  v.  Ah  Gonn,  16  Nev.  62,  hold- 
ing opium  act  constitutional;  cited  in  Ex  Parte  Livingston,  20  Nev.  284, 
21  Pac  322,  holding  constitutional  act  regulating  and  prohibiting  sale 
of  spiritous  liquors;  State  v.  Lee,  137  Mo.  149,  38  S.  W.  585,  in  holding 
I  3874,  Rev.  Stats.  1889,  making  it  a  misdemeanor  to  maintain  opium 
den,  not  unconstitutional  as  class  legislation  in  restraint  of  trade;  Luck 
T.  Sears,  29  Or.  427,  54  Am.  St.  Rep.  487,  44  Pac  694,  32  LJI.A.  739, 
sustaining  law  prohibiting  sale  of  opium  and  other  like  drugs;  Powell 
▼.  Commonwealth,  114  Pa.  278;  Commonwealth  v.  Powell,  1  Pa.  Co.  Ct. 
105,  and  Powell  t.  Commonwealth,  19  W.  N.  C.  29,  holding  constitutional 
act  prohibiting  manufacture  and  sale  of  oleomargarine. 

Cited  in  reference  notes  in  1  Am.  St.  Rep.  649,  to  point  that  the  leg- 
islature of  a  state,  in  the  exercise  of  the  power,  may  prohibit  the  selling 
or  giving  away  of  opium  by  any  person  except  druggists  and  apothe- 
caries and  may  provide  that  druggists  and  apothecaries  shall  sell  it  only 
on  the  prescription  of  legally  practising  physicians;  54  Am.  St.  Rep. 
807,  a  statute  permitting  the  sale  of  opium  is  constitutional;  78  Am. 
St.  Rep.  258,  the  selling  or  giving  away  of  opium  may  be  made  a 
crime  by  statute,  and  such  an  act  is  constitutional;  6  L.R.A.  581,  the 
legislature  may  prohibit  a  dangerous  business,  as  the  sale  of  opium, 
or  may  regulate  the  sale  of  any  commodity,  the  use  of  which  would 
be  detrimental  to  the  morals  of  the  people. 

SufSdency  of  title  of  act  —Cited  in  Ex  Parte  Yung  Jon,  28  Fed. 

812,  holding  title  to  act  November  21,  If  8o,  "regulating  sale  of  opium 
and  suppressing  opium  dens"  sufllciently  covers  the  act. 

Indictment  —  Negativing  exceptions.  —  Cited  in  State  v.  Buckaroo 
Jack,  30  Nev.  334,  96  Pac  497,  and  Johnson  v.  People,  33  Colo.  233,  108 
Am.  St.  Rep.  90,  80  Pac.  136,  holding  that  where  there  are  exceptions 
it  is  not  necessary  for  the  indictment  to  negative  the  exception;  Shclp 
T.  United  States,  81  Fed.  696,  26  C.  C.  A.  570,  to  point  that  indict- 
ment for  statutory  olTense  should  negative  an  exception  to  the  statute 
where  that  exception  is  such  as  to  render  the  negative  of  it  an  essential 
part  of  the  definition  or  description  of  the  offense  charged,  only. 

Cited  in  reference  note  in  94  Am.  Dec.  256,  to  point  that  if  the  ex- 
ception is  so  incorporated  with  the  clause  describing  the  offense  that 
it  in  fact  becomes  a  part  of  the  description,  then  it  cannot  be  omitted 
in  the  pleadings;  but  If  it  is  not  so  incorporated  with  the  clause  defining 
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the  offense  as  to  become  a  material  part  of  the  definition,  tlwn  it  is 
matter  of  defense,  and  must  be  shown  by  the  other  party,  though  it  bn 
in  the  same  section,  or  even  in  the  succeeding  sentence. 

«—  Esaential  avermenta.  —  Cited  in  Territory  v.  Buma,  6  Mont.  76^ 
9  Pac  434,  in  discussing  essential  averments  in  an  indictment. 

Citizenship  of  child  of  Chinese  parents.  —  Cited  in  United  Statea  ▼. 
V^ong  Kim  Ark,  169  U.  &  697,  42  L.  ed.  907,  18  Sup.  Ct.  Rep.  475, 
in  discussing  citizenship  of  child  bom  in  this  eountry  of  Chinese  parent^. 

16  Her.  61-62.    STATS  t.  AH  60NN. 
No  citation. 

16  Nev.  62-63.    STATS  t.  CHIH6  GANG. 

No  citation. 

16  Nev.  63-64.    SX  PARTS  LORRAINB. 

Extradition  — ''Charged.'*  — Cited  in  State  t.  White,  40  Wash.  665,  tt 
Pac.  909,  2  L.R.A.(N.S.)  567,  to  point  that  the  word  "charged"  in  the 
statute  contemplates  the  person  arrested  and  delivered  up,  committed 
the  offense  in  another  state  and  is  in  such  state  charged,  either  by 
indictment,  information,  or  accusation  Icnown  to  the  law  of  such 
state. 

Cited  in  reference  notes  in  57  Am.  Dee.  399  to  point  that  the  person 
must  be  charged  with  crime  in  another  state  is  in  some  instances 
required  by  statute;  46  Am.  St.  Rep.  417,  statutes  for  the  surrender 
of  fugitive  from  justice  must  be  strictly  complied  with  and  in  order 
to  hold  a  fugitive  to  await  the  requisition  of  the  executive  of  another 
state,  it  must  affirmatively  appear  from  the  complaint  on  file  before 
the  committing  magistrate  of  the  state  to  which  such  party  has  fled 
that  a  crime  has  been  committed  in  such  other  state,  that  the  accused 
has  been  charged  in  that  state  with  that  crime,  and  that  he  has  fled 
from  justice  and  is  within  the  state  where  the  arrest  is  made;  these 
are  essential  jurisdictional  facts  and  must  appear  to  authorize  the 
arrest  and  detention,  they  cannot  be  inferred;  112  Am.  St.  Rep.  Ill, 
in  order  to  hold  a  fugitive  from  justice  to  await  the  requisition  of 
the  governor  of  another  state,  it  must  affirmatively  appear  from  the 
complaint  filed  before  the  committing  magistrate  in  Nevada  that  a 
crime  has  been  committed  in  the  other  state,  that  the  accused  has 
been  charged  in  that  state  with  its  commission,  and  that  he  has  fled 
from  justice  and  is  within  the  state  of  Nevada;  112  Am.  St.  Rep.  121, 
in  order  to  give  the  governor  of  the  asylum  state  jurisdiction  to  Issne 
his  warrant  of  extradition,  it  must  be  shown  that  the  accused  is  a 
fugitive  from  the  justice  of  the  demanding  state;  112  Am.  St.  Rep. 
124,  in  order  for  the  person  to  be  extradicted  there  must  be  some 
charge  in  the  demanding  state  against  the  accused  in  the  form  of  an 
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indictment,  information,  affidavit  or  other  form  of  accusation  known 
to  the  laws  of  the  demanding  state;  26  L.RJL  34,  the  statute  author- 
izing the  preliminary  arrest  must  be  strictly  complied  with;  28  L.U-A. 
803,  statutes  providing  for  the  arrest  of  one  accused  of  being  a  fugitive 
from  justice  before  the  requisition  arrives  for  his  rendition  may  impose 
any  condition  which  the  legislature  may  think  necessary. 

16  Ney.  64-76.    IOWA  MINING  CO.  ▼.  BONANZA  MIN.  CO. 

Summons  —  Waiver  of  by  pleading.  —  C^ted  in  Rose  v.  Richmond  Min. 
Co.  17  Nev.  64,  27  Pac  1110,  and  Harris  v.  Helena  M.  Co.  29  Nev.  515, 
92  Pac  3,  to  point  that  defendant  by  demurring  and  answering  waives 
issue  of  summons. 

Mines  and  mining  —  Jurisdiction  of  court.  —  Cited  in  Rose  v.  Rich- 
mond Min.  Co.  17  Nev.  62,  27  Pac.  1112,  construing  §  2326  of  Fed.  Rev. 
Stat,  and  holding  court  had  jurisdiction  to  decide  every  question  oc- 
curring in  the  case. 

16  Nev.  76-78.    STATE  EX  REL.  QUINN  t.  DISTRICT  COURT. 

Cited  in  State  v.  Quinn,  16  Nev.  90,  in  giving  history  of  case. 

Imprisonment  until  fine  paid.  —  Cited  in  Ex  Parte  Bergman,  18  Ner. 
843,  4  Pac.  217^  to  point  that  person  fined  may  be  imprisoned  until 
fine  paid. 

Constitutional  law.  —  Cited  in  State  v.  Donovan,  20  Nev.  80,  16  Paa 
785,  sustaining  as  constitutional,  gaming  law,  Stats.  1897,  p.  114. 

Certiorari.  —  Cited  in  State  ex  rel.  Thompson  v.  Second  Judicial  Dis- 
trict Court,  23  Nev.  246,  45  Pac.  468,  to  point  that  if  trial  court  tax 
costs  that  were  not  taxable  against  relator,  it  was  not  an  excess  of 
jurisdiction  and  its  action  cannot  be  reviewed  upon  certiorari;  followed 
in  Kapp  v.  District  Court,  103  Pac.  (Nev.)  236,  and  State  v.  Second 
Judicial  Disr.  Court,  105  Pac.  (Nev.)  1024,  on  point  that  inquiry  upon 
writ  of  certiorari  will  not  extend  further  than  to  determine  whether 
inferior  tribunal  has  jurisdiction  to  make  order  complained  of. 

16  Nev.  79-«5.    STATS  t.  PARKER. 

Indictment  for  burglary. —» Lajring  ownership.  ^  Cited  in  State  v. 
Simas,  25  Nev.  443,  62  Pac.  243,  to  point  that  ownership  is  properly 
laid  in  persons  having  possession  at  time  of  burglary;  disapproved  in 
People  V.  Webber,  138  Cal.  160,  70  Pac.  1091,  and  Nichols  v.  State,  68 
Wis.  424,  32  N.  W.  547,  discussing  burglary  upon  railroad  car. 

16  Ner.  85^8.    MANNING  t.  SMITH. 

Cited  in  Reese  v.  Kinkead,  17  Nev.  449,  80  Pac.  1088,  to  point  thai 
such  allegations  by  surviving  partner  as  are  usual  in  ordinary  complaiat» 
are  aofficieni. 
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16  Ner.  89-91.    STATS  t.  QUmi. 
No  citation. 

16  Her.  91-9Z    BAUM  t.  METSB. 
No  citation. 

16  Her.  92-94.    STATE  EX  BEL.  nAHHIHOHAM  ▼.  BOABD  OF 
COirBS  OF  STOBET  CO. 

Clasnfication  of  coiutics — Intention.— Cited  in  State  t.  Woodbniy, 

17  Nev.  343,  30  Pac  1008,  to  point  that  intention  of  the  legiaUture  in 
elaesifying  eonntiee  mnet  control  conrts. 

"Last  seneral  election"  —  Meanins  of  tenn. — CStcd  in  State  ▼.  Wood- 
bury, 17  Nev.  344,  30  Fac  1008,  in  constming  words  "last  general  elec- 
tion;" State  ▼.  Woodbury,  17  Nev.  853,  30  Pac  1011,  adhering  to  con- 
struction given  to  worde  'last  general  election"  in  statute  of  1879. 

16  Ner.  94-98.    LAKE  t.  LEWIS. 

ated  in  Brandon  v.  West,  28  Nev.  507,  83  Pac  328,  to  point  that 
legal  title  having  passed  to  successor  by  operation  of  law,  it  is  incum- 
bent upon  them  to  convey  to  plaintiff. 

16  Ner.  98-101,  40  Am.  Bep.  495.    EX  PABTE  DABLIHG. 

Constitutional  law.  —  Cited  in  State  y.  Overton,  16  Nev.  151,  In  coa- 
■tniing  Stats.  1881,  p.  166,  as  to  licensing  benevolent  lottery;  fol- 
lowed in  Ex  Parte  Woodbum,  104  Pac  (Nev.)  245,  on  point  that  leg- 
islature has  no  power  to  pass  act  which  would  have  effect  to  "commute" 
any  portion  of  sentence  imposed  by  court;  in  dis.  op.  of  David- 
son, J.,  in  Bamett  v.  State,  42  Tex.  Or.  324,  62  S.  W.  777,  in  discussing 
validity  of  art.  723,  Code  Crim.  Proc;  Ex  Parte  Clawson,  U 
Utah,  360,  15  Pac  329,  to  point  that  commutation  statute  encroaches 
upon  authority  of  executive  and  further  that  prisoner's  right  to  dis- 
charge was  controlled  by  statute  in  force  at  time  of  his  sentence. 

Cited  in  reference  note  in  1  LJLA.(N.S.)  522,  to  point  that  as  to 
cases  distinguished  from  principle  case  in  which  it  was  held  that 
Nevada  Stats.  1881,  p.  109,  establishing  certain  cr«^its  for  good  be- 
havior, in  so  far  as  it  attempts  to  commute  any  portion  of  the  sen- 
tence imposed  by  the  courts  prior  to  the  time  the  act  took  effect.  Is 
inoperative  and  void,  as  interfering  with  the  judiciary. 

16  Nev.  101-120.    STATE  ▼.  PBITCHABB. 

Jury  — Challenges  to.  — ated  in  State  v.  Hartley,  22  Nev.  856,  40 
Pac  374,  28  L.R^  38,  as  to  the  necessity  of  interposing  challenges  by 
both  the  state  and  the  defendant  before  jury  is  completed;  distin- 
guished in  State  v.  Vaughan,  23  Nev.  119,  43  Pac  198,  on  the  ground 
that  no  testimony  had  been  taken  in  the  principal  case,  whldk  was 
one  of  the  grounds  upon  which  dedsion  was  placed. 
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— —  Szcuanc  Juror  after  admiasion  of  erideace.  —  Cited  in  State  ▼. 
Vangbaiiy  23  Nev.  113,  43  Pac  196,  aa  to  excuaing  juror  after  admis- 
•ion  of  evidenoe. 

— ^-IMachargiiig  juror  after  iwom.  —  Cited  in  Ocha  y.  People,  124 
III.  410,  16  N.  £.  665,  and  Stote  v.  Naah,  46  La.  Ann.  204,  14  So.  611, 
to  point  that  trial  court  haa  discretionary  power  to  discharge  juror 
after  he  haa  been  sworn. 

Cited  in  reference  notes  in  1  Am.  St.  Rep.  123,  524,  to  point  that  a 
juror  may  be  discharged  after  he  has  sworn,  and  before  evidence  is 
given  because  it  is  discovered  aa  oppoaed  to  capital  punishment,  or 
because  it  is  then  ascertained  he  will  not  convict  on  circumstantial  evi- 
denoe; and  in  auch  a  caae  the  court  need  not  discharge  the  remaining 
eleven  but  may  impanel  another  juror  in  place  of  the  one  discharged. 

Inatmction. — Cited  in  People  v.  Ammerman,  118  CaL  29,  50  Pae.  17, 
in  austaining  charge  of  court  to  find  for  people  upon  plea  of  jeopardy 
in  former  acquittal. 

Cited  in  reference  note  in  58  Am.  Dec  547,  to  point  that  where  the 
facta  are  agreed  upon,  the  court  may  instruct  the  jury  that  they  con- 
stitute no  former  jeopardy. 

16  Hev.  120-131.    STATE  T.  CASHICK. 

Indictment  —  Sufficiency.  —  Cited  in  Adama  v.  People,  25  Colo.  536, 
55  Pac.  808,  in  sustaining  indictment  under  Gen.  Stats.  1883,  §  769 
(Mills'  Ann.  Stats.,  §  1246)  charging  official  with  failure  to  pay  over 
money;  United  States  v.  Bomemann,  36  Fed.  257,  and  Sigsbee  v.  State, 
43  Fla.  534,  30  So.  818,  holding  indictment  against  public  officer  for 
embezzlement  of  public  funds  need  not  state  kind  of  money;  Moore  v. 
United  States,  160  U.  S.  275,  40  L.  ed.  425,  16  Sup.  Ct.  Rep.  297,  hold- 
ing that  indictment  against  a  public  officer  for  conversion  of  public 
moneys  defective  in  that  it  did  not  allege  the  money  came  into  his 
possession  in  his  official  capacity. 

Cited  in  reference  note  in  98  Am.  Dec.  172,  to  point  that  in  the  in- 
dictment it  is  sufficient  to  allege  and  prove  the  felonious  conversion 
to  his  own  use  of  any  money  that  came  into  his  possession,  or  was 
under  his  control,  by  virtue  of  his  office,  without  specifying  with  cer- 
tainty the  particular  kind  of  funds  embezzled,  or  the  particular  time 
when  the  money  was  received. 

Evidence. » Cited  in  State  v.  Crowder,  41  Kan.  Ill,  21  Pae.  211, 
to  point  that  admissions  by  persons  accused  of  crime  suggesting  the 
inference  that  such  crime  was  committed  as  alleged,  are  admissible 
against  the  person  making  them;  State  v.  Neilon,  43  Or.  176,  73  Pac. 
824,  in  discussing  proposition  of  necessity  of  proving  kind  of  money 
where  information  alleges  defendant  converted  "lawful  money  of  the 
United  Statea." 

— -Cottfetaiona.  —  Cited  in  reference  notes  in  18  L.R.A.(N.S.)  776, 
to  point  that  the  law  excluding  confessions  was  based  in  a  spirit  of 
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charity  for  the  weakness  of  human  nature,  and  rested  upon  the  theory 
that  a  man,  when  charged  with  a  crime  and  threatened  with  the  pun- 
ishment of  the  law,  cr  promises  of  immunity  therefrom,  might  be 
induced,  while  in  an  excited  and  alarmed  condition  of  mind,  to  make 
statements  that  were  not  true;  such  statements,  when  so  made,  were 
and  should  be  excluded  by  the  courts;  18  L.RJL(N.S.)  805,  it  is  only 
where  the  confession  was  obtained  by  mob  violence,  or  by  threats  of 
harm  or  promises  of  favor  or  worldly  advantage  held  out  by  some  per- 
son in  authority  or  standing  in  such  intimate  relation,  from  which  the 
law  would  presume  that  his  promises  would  be  likely  to  exert  such  an 
influence  over  the  mind  of  the  accused  as  to  induce  him  to  state  things 
that  were  not  true,  that  the  court  would  be  authorized  to  exclude  the 
confession  or  admission;  18  LJIJ^.(N.S.)  814,  a  statement  to  a  county 
treasurer  suspected  of  being  a  defaulter,  made  by  one  of  his  bondsmen, 
'Hbere  is  no  use  of  putting  this  thing  off  any  longer.  If  you  are  short 
eome  out  and  say  so  and  we  will  try  to  ^x  it  up/' — was  held  not  to  be 
a  promise  or  representation  which  could  reasonably  have  induced  the 
accused  to  state  what  was  not  true;  and  therefore  it  was  not  such 
inducement  as  would  render  involuntary  a  confession  thereafter  made; 
18  L.R.A.(N.S.)  847,  the  bondsman  of  a  county  treasurer  was  held  not 
to  stand  in  such  relation  to  him  as  to  exercise  any  undue  influence  or 
control  over  his  mind,  so  as  to  make  him  a  person  of  authority  within 
the  rule. 

Challenge  for  implied  bias.  —  Cited  in  State  v.  Ha  worth,  24  Utah, 
408,  €8  Pac.  158,  in  upholding  challenge  for  implied  bias  where  juror 
had  opinions  that  deceased  had  been  unlawfully  killed  but  no  opinion 
as  to  who  did  the  killing. 

16  ifev.  131-136.    WALL  t.  TRAmOR. 

Evidence.  —  Brown  v.  Wheeler,  62  Kan.  682,  64  Pac.  696,  in  discussing 
cumulative  evidence  on  application  for  new  trial  on  ground  of  newly- 
discovered  evidence. 

Cited  in  reference  note  in  14  L.Rjl..  611,  to  point  that  if  admissions 
have  been  proved  no  trial  testimony  of  other  admission  is  accumulative. 

16  Nev.  136-15Z    STATS  EX  REL.  MURPHY  ▼.  OVERTON. 

Lotteries  —  Trize  concerts'*  are.  —  Cited  in  State  v.  Kansas  Merean* 
tile  Ass'n,  46  Kan.  358,  23  Am.  St.  Rep.  727,  25  Pac.  985,  11  LJUA. 
431,  to  point  that  *'prize  concerts"  are  lotteries. 

Cited  in  reference  notes  in  7  LJ^.A.  600,  to  point  that  a  scheme  of  a 
benevolent  association  to  provide  for  the  care  and  maintenance  of  the 
state  insane,  to  distribute  among  ticket-holders  to  a  public  entertain- 
ment prizes  by  raffle  or  other  similar  schemes,  is  a  "lottery;"  12  UELA. 
89,  "prize  concerts"  are  lotteries. 
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16  Ner.  152-154.    STATE  EX  SEL.  EINO  t.  HALLOCK. 

Cited  in  State  t.  Hallock,  16  Nev.  378,  to  point  that  oonstitutional 
amendment  passed  since  statute  is  controlling. 

16  Ner.  154-155.    LACHMAN  ▼.  BARNETT. 

Cited  in  Lachman  t.  Bamett,  18  Nev.  269,  8  Pac.  38,  same  case  on 
second  appeal. 

Ejectment  —  Holder  of  easement  may  not  nudntain.  —  Cited  in  Moye 
▼.  Tliurber,  146  Ala.  183,  40  So.«824,  to  point  that  person  in  enjoy- 
ment and  use  of  an  easement  has  no  such  title  as  will  enable  him  ta 
maintain  ejectment. 

ETidence.  —  Cited  in  reference  notes  in  77  Am.  Dec.  553,  to  point  that 
deed  cannot  be  introduced  to  show  interest  of  defendant,  as  it  has  no 
tendency  to  show  this  fact;  121  Am.  St.  Rep.  406,  in  proceedings  for 
forcible  entry  and  detainer  title  cannot  be  drawn  directly  into  ques* 
tion,  and,  considered  as  a  defense,  is  always  immaterial.  The  plain- 
tiff  need  not  establish  any  title  on  his  part,  and  the  defendant  will  not 
be  permitted  to  prove  as  a  defense  that,  though  his  entry  was  forcible, 
he  was  the  owner  of  the  property  and  therefore  was  and  is  entitled  ta 
be  In  possession  thereof. 

16  Nev.  156-180.  MARSHALL  t.  GOLDEN  FLEECE  0.  &  S.  HIN.  CO. 

Appeal.  — Cited  in  Comstock  Mill.  &  Min.  Co.  v.  Allen,  21  Nev.  330, 
SI  Pae.  436,  to  point  that  appeal  will  lie  from  order  striking  out  state* 
ment  on  motion  for  new  trial;  Bliss  ▼.  Grayson.  25  Nev.  346.  69  Pac. 
891,  to  point  that  court  will  decide  whether  findings  sustain  judgment 
on  appeal  from  order  denying  motion  for  new  trial. 

"Derision"  of  court  defined.  —  Cited  in  Bnibaker  v.  Brubaker,  74  Kan* 
222,  86  Pac.  466,  discussing  and  defining  meaning  of  word  "decision"  of 
court. 

Amendment  to  pleadings.  —  Cited  in  Grand  Central  Min.  Co.  v.  Mam- 
moth Min.  Co.  29  Utah,  597,  83  Pac.  685,  in  discussing  amendment  to 
pleadings. 

Conwrations  —  Sale  of  delinquent  stock. —  Cited  in  reference  note  in 
27  L.R.A.  310,  to  point  that  a  sale  of  delinquent  shares  is  not  unlawful 
because  the  assesflmcnts  not  paid  would  not  have  been  neoe^nnry  if 
the  trustees  of  the  corporation  had  not  previously  misappropriated  its 
funds. 

16  Nev.  180-184.    BUCKLEY  ▼.  BUCXLET. 

Evidence.  —  Diatinguished  in  Schwartz  v.  Stock,  26  Nev.  147,  65  Pae. 
354,  questions  not  having;  been  raised  as  to  whether  the  wi'low  and 
representative  of  her  deceased  husband  was  competent  to  testify  to 
their  accuracy. 

Cited  in  reference  note  in  52  LJl^^  568,  to  point  that  an  account 
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book  kept  by  »  decea«ed  person,  acoompmiiied  by  iestiiDOiqr  0f  lus  per- 
ttonal  repreeentAtive  Uutt  it  waa  the  book  in  which  he  kept  hie  ae- 
counts;  that  the  handwriting  therein  was  prindpally  the  deoedent% 
the  rest  being  the  handwriting  of  the  witnesa;  that  the  entries  wen 
made  at  or  about  the  time  the  transactiona  to  which  they  referred 
occurred;  and  that  it  waa  the  book  in  which  the  decedent  had  settled 
with  persons  with  whom  be  had  business. 

Personal  property  of  deceased  —  Sight  of  poesesaon. — Gted  in  raf- 
erenoe  note  in  112  Am.  St.  Bep.  731,  to  point  that  the  right  to  the 
possession  of  the  personal  inropertje  of  a  deceased  person  is  in  his 
personal  representatire,  and  not  in  hia  heirs  or  distributees,  until  alter 
distribution. 

10  Her.  185-193.    GASS  t.  HAMPTOH. 

No  citation. 

16  Her.  194-207.    KLEIH  T.  KIHKSAD. 

SUtntes.— ated  in  £z  Parte  Livingston,  20  Nev.  288,  21  FM.  324, 
discussing  what  may  be  embraced  within  a  statute;  State  t.  Board  of 
Com'rs,  21  Ner.  239,  29  Pac.  976,  aa  to  validity  of  statute  conaoli- 
dating  office;  cited  in  dis.  op.  of  Bonnifleld,  J.,  in  State  t.  Board  of 
Com'rs,  22  Nev.  415,  41  Paa  151,  to  point  that  different  ateps  in  a 
statute  by  which  purpose  is  to  be  accomplished  are  not  different  sub- 
jects, but  minor  parts  of  the  same  subject. 

Cited  in  reference  note  in  64  Am.  St.  Bep.  74,  to  point  that  the 
different  steps  by  which  the  purpose  of  an  act  is  to  be  aocompliahed 
are  not  different  subjects,  but  minor  parts  of  the  same  subject. 

^— Title  to  act.  —  (^ted  in  reference  notes  in  64  Am.  St.  Bep.  75, 
to  point  that  the  title  of  an  Act  is  sufficient  if  the  provisions  of  the 
act  are  germane  to  the  general  subject  expressed  in  its  title.  When 
the  general  purpose  is  declared  in  the  title,  the  means  for  its  accom- 
plishment, provided  by  the  act,  are  presumed  to  be  intended  as  neces- 
sary incidents  and  if  the  subject  is  properly  expressed  in  the  title,  the 
act  may,  without  vitiating  the  title,  create  the  means  and  instrumen- 
talities required  for  its  own  accomplishment;  64  Am.  St.  Bep.  98, 
a  law  providing  for  the  construction  of  an  insane  asylum,  that  the 
money  appropriated  for  that  purpose  shall  be  taken  from  the  state 
school  fund,  and  that  in  its  place  there  shall  be  deposited  state 
bonds,  bearing  interest,  etc.,  together  with  a  provision  for  the  levy 
and  collection  of  a  tax  to  meet  the  payment  of  the  bonds,  has  its 
subject, — the  care  of  the  insane, — expressed  in  its  title,  an  "act  to 
provide  for  the  taking  care  of  the  insane  of  Nevada." 

Estoppel  of  owner  to  follow  property,  when.  —  Cited  in  Wildermaa 
V.  Harrington,  2  Wilson  (Tex.)  724^  holding  that  where  one  person 
entrusts  another  with  all  the  indicia  of  ownership  of  personal  prop- 
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erty,  and  the  Utter  wrongfully  disposes  of  it  to  an  innocent  purchaser^ 
owner  will  be  estopped  to  pursue  property  and  must  look  to  seller. 

Cited  in  reference  notes  in  43  L.R.A.  750,  to  point  that  the  owner 
•of  certificate  of  stodc  issued  in  the  name  of  different  parties  and  in- 
dorsed by  them  as  trustees,  who  deposit  them  with  a  bank  to  be  held 
as  collateral  security  for  any  indebtedness  then  existing  or  thereafter 
to  be  incurred  by  reason  of  purchases  or  sales  of  stock  that  the  bank 
might  make  for  him,  which  stock  is  subsequently  delivered  by  the 
bank  with  other  stocks  to  another  as  collateral  security  for  the  pay- 
ment of  a  loan  made  by  him  to  the  bank,  and  for  further  advances 
that  might  be  made,  the  lender  having  no  knowledge  of  the  ownership 
of  the  stock,  cannot  recover  the  vaiue  thereof  of  the  second  pledge  as 
for  a  conversion  thereof;  43  L.R.A.  768,  there  is  nothing  in  the  mere 
fact  of  the  disposition  by  a  bank  of  certificates  of  mining  stock  issued 
in  the  name  of  different  parties  and  indorsed  by  them  as  trustees  as 
eollateral  security,  to  put  them  upon  inquiry  as  to  the  ownership  of 
the  stocks,  and  as  to  whether  the  bank  held  them  as  collateral  or  not. 

16  Her.  207-215.    STATE  ▼.  ST.  CLAIK. 

Instmction.  — Cited  in  State  v.  Buralli,  27  Ner.  64,  71  Pao.  536,  to 
point  that  court  may  properly  refuse  instruction  asked  where  already 
given  in  substance;  followed  in  State  v.  Tliompson,  101  Pac  (Nev.) 
563,  on  point  that  if  party  desires  explicit  instructions,  it  is  his  duty 
to  prepare  same  and  ask  them  to  be  given. 

16  Nev.  215-217.    LAKE  v.  KING. 

Federal  judgment  — I^  divorce  case.  —  Cited  in  Lake  v.  Lake,  17  Nev. 
235,  30  Pac.  879,  discussing  what  constitutes  final  judgment  in  divorce; 
Lake  v.  Lake,  17  Nev.  235,  80  Pac.  879,  to  question  whether  decree  dis- 
solved bond  of  matrimony  before  trial  of  issue  touching  property  and 
where  final  judgment  upon  which  appeal  can  be  taken;  Young  v.  Brehi, 
19  Nev.  383,  3  Am.  St.  Rep.  892,  12  Pac  566,  to  point  that  judgment 
disposing  of  every  issue  in  case  is  final;  Macnevin  v.  Macnevin,  68  Cal. 
186,  holding  order  for  judgment  is  not  final  judgment. 

CSted  in  reference  notes  in  60  Am.  Dec.  428,  to  point  that  interlocu- 
tory judgment  or  decree,  on  the  other  hand,  may  be  said  to  be  one 
which  does  not  dispose  of  the  cause,  but  reserves  further  questions 
or  directions  for  future  determination;  60  Am.  Dec.  438,  where,  in  an 
action  for  divorce,  the  bonds  of  matrimony  are  ordered  dissolved,  but 
the  court  reserved  its  decision  on  the  questions  of  the  division  of  the 
common  property  and  the  custody  of  the  child,  the  judgment  is  not 
final. 

Alimony  pendente  Ute,  appeal.  —  Cited  in  Kapp  v.  Kapp,  99  Pao. 

(Nev.)   1078  note,  in  holding  order  increasing  alimony  pendente  Ute 
not  appealable;  Lesh  v.  Lesh,  21  App.  D.  C.  485,  in  holding  that 
appeal  lies  from  an  order  for  allowance  of  alimony  pendente  lite. 
31 
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Order  appointing  receiver.  —  Cited  in  State  v.  Parker,  €  Wash. 

415,  34  Pac.  150,  holding  order  of  court  appointing  assignee  in  insol- 
vency in  place  of  person  named  in  deed  of  assignment,  is  not  a  final 
judgment  from  which  an  appeal  lies. 

Mandamus.^ Cited  in  State  v.  Cox,  155  Ind.  597,  68  N.  K  850,  to 
point  that  mandamus  will  not  lie  when  it  appears  from  the  bill  that 
it  cannot  benefit  person  applying  for  same. 

16  Ner.  217-222.    HOOLE  v.  KUfKEAD. 

Mandamns.  — Cited  in  SUte  v.  Murphy,  19  Nev.  92,  6  Pec  841,  U^ 
point  that  where  act  done  is  judicial  in  character  writ  of  mandamus 
will  not  direct  in  what  manner  inferior  court  shall  act,  but  only  direct 
that  it  act;  Hardin  v.  Guthrie,  26  Nev.  252,  66  Pac.  745,  to  point  that 
in  mandamus  eourt  cannot  say  that  particular  conclusion  or  judgnieut 
is  wrong;  State  v.  Curler,  26  Nev.  356,  67  Pac.  1077,  to  point  tliat 
mandamus  will  lie  to  compel  an  officer  or  tribunal  to  exercise  judicia* 
functions  but  not  review  their  acts;  State  v.  Board  of  Com'rs,  27  Ncv 
474,  77  Pac.  986,  to  point  that  in  mandamus  court  cannot  substitute 
its  judgment  in  place  of  board  in  its  denial  of  petition;  State  v.  Boerlii^ 
30  Nev.  477,  98  Pac  404,  to  point  that  mandamus  will  not  lie  tw 
review,  regulate,  revise,  or  annul  the  official  discretion  or  judgment  or 
the  board  of  county  commissioners  after  they  have  once  heard,  con 
sidered,  and  finally  exercised  their  discretion  and  judgment,  no  matter 
whether  said  exercised  discretion  and  judgment  is  erroneous  or  ex 
cessive;  People  v.  State  Board  of  Dental  Examiners,  110  111.  186,  to 
point  that  subordinate  body  vested  with  power  to  determine  question 
of  fact,  duty  is  judicial  and  it  may  direct  by  mandamus  to  proceed 
but  cannot  compel  to  determine  in  any  particular  manner;  Johnson  v. 
SaniUry  District,  163  111.  288,  45  N.  E.  214,  to  point  that  mandatory 
injunction  in  nature  of  mandamus  will  not  issue  to  compel  letting  of 
contract  by  public  board;  Madison  v.  Harbor  Board,  76  Md.  398,  25 
Atl.  338,  to  point  that  letting  of  contracts  for  public  improvements 
to  lowest  bidder  involves  exercise  of  degree  of  official  discretion  which 
will  not  be  controlled  by  mandamus;  State  ex  rel.  Eaves  v.  Rickards, 
16  Mont.  153.  50  Am.  St.  Rep.  481.  40  Pac.  213,  28  L.R.A.  301,  a««  to 
discretion  of  state  beard  in  awarding  contracts;  State  ▼.  Rtckards,  16 
Mont.  152,  50  Am.  St.  Rep.  480,  40  Pac.  212,  28  L.R.A.  300,  to  point 
that  officer  is  required  to  let  contract  to  lowest  bidder  if  reasonable: 
State  V.  State  Medical  Examining  Board,  32  Minn.  329,  50  Am.  Rep. 
579,  20  N.  W.  241,  to  point  that  in  mandamus  proceeding  correctness 
of  decision  enabling  exercise  of  judgment  cannot  be  brought  into  re- 
view; Sawyer  v.  Mayhew,  10  S.  Dak.  23,  71  N.  W.  143,  to  point  that 
where  public  officer  in  the  exercise  of  discretion,  disallows  his  claim, 
mandamus  will  not  issue  to  reverse  his  judgment;  State  v.  Board  of 
Uvc-stock  Com'rs,  4  Wyo.  132,  32  Pac  116,  to  point  that  subordinate 
body  may  be  by  mandamus  directed  to  act,  but  not  how  it  ahall  act; 
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State  ▼.  State  Board  of  Land  Com'rs,  7  Wyo.  488,  53  Pac.  295,  to 
point  that  principal  case  was  quoted  to  effect  that  subordinate  body 
can  be  directed  to  act  but  not  how  to  act  in  matter  in  which  it  has 
right  to  exercise  its  judgment. 

Cited  in  reference  notes  in  50  Am.  St.  Rep.  490,  to  point  that  those 
whose  duty  it  is  to  let  contracts  for  public  work  are  required,  in 
ascertaining  who  is  the  lowest  responsible  bidder,  to  deliberate  and  to 
decide.  Their  duties,  therefore,  are  not  merely  ministerial,  but  partake 
of  a  judicial  character,  requiring  the  exercise  of  discretion;  50  Am. 
St.  Rep.  491,  where  the  constitution  or  some  statute  does  require  the 
work  to  be  let  to  the  lowest  responsible  bidder  giving  adequate  se- 
curity, the  administrative  board  whose  duty  it  is  to  let  the  contract  U 
not  bound  to  let  it  to  the  one  whose  bid  is  merely  the  lowest;  and,  if  it 
has  done  so,  its  action  may  be  reconsidered,  before  the  contract  is 
dosed,  and  the  award  be  made  to  another.  It  has  a  discretion  to  de- 
termine who  is  "the  lowest  bidder^  and  what  is  "adequate  security," 
and  must  exercise  it  to  the  best  of  its  judgment  and  for  the  publie 
interest.  When  this  has  been  done,  mandamus  will  not  lie,  in  the 
absence  of  a  clear  showing  of  fraud  or  bad  faith,  to  compel  the  award 
of  the  contract  to  one  whose  bid  is  merely  the  lowest  in  amount;  50 
Am.  St.  Rep.  496,  it  will  issue  to  compel  boards  or  officers  to  act  with 
respect  to  the  letting  of  a  contract,  and  to  do  their  duty  by  deciding 
and  acting  according  to  their  best  judgment,  but  a  court  cannot  direct 
them  in  what  manner  to  decide;  98  Am.  St.  Rep.  879,  mandamus  it 
not  a  remedy  by  which  to  review  or  interfere  with  the  discretionary 
action  of  an  officer  to  whom  the  people  have  intrusted  the  responsi- 
bility of  auditing  claims  against  the  state;  26  L.RA.  710,  tlie  "lowest 
responsible  bid,"  imports  "skill,  ability  and  integrity,"  and  tlie  discre- 
tion will  not  be  controlled  by  mandamus. 

16  IfeT.  222-228.    MACEET  ▼.  WESTERN  UNION  TEL.  CO. 

Telegrams  —  Liability  for  negligence.  —  Cited  in  Daugherty  r.  Amer- 
ican Union  Tel.  Co.  75  Ala.  172,  173,  51  Am.  Rep.  435,  as  to  liability 
of  telegraph  company  for  non-delivery  of  cipher  telegrams;  cited  in  dis. 
op.  of  Somervill,  J.,  in  Western  Union  Tel.  Co.  v.  Way,  83  Ala.  664, 
4  So.  854,  in  discussing  proper  measure  of  damages  for  neglecting  to 
transmit  or  deliver  cipher  dispatches;  Hadley  v.  Western  Union  Tel. 
Co.  115  Ind.  200,  15  N.  E.  850,  to  point  that  in  determining  what 
fairly  within  contemplation  of  parties  when  dispatch  sent,  terms  and 
contents  thereof  may  be  taken  into  consideration;  Hughes  v.  Western 
Union  Tel.  Co.  79  Mo.  App.  139,  construing  §  2729,  Stats.  1889,  in  rela- 
tion to  the  measure  of  damages  for  failure  to  send  or  deliver  telegraphic 
message;  Williams  v.  Western  Union  Tel.  Co.  136  N.  C.  85,  48  S.  £. 
660,  in  discussing  damages  for  erroneous  transmission  of  telegraphic 
messages;  Ferguson  v.  Anglo-American  Tel.  Co.  16  Pa.  Co.  Ct.  102, 
and  Ferguson  v.  Anglo-American  Tel.  Co.  4  Pa.  Dist.  R.  88,  holding 
nominal  damages  only  can  be  recovered  for  delay  in  delivering  cipher 
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telegram;  Western  Union  Tel.  Co.  t.  Reynolds^  77  Va.  194,  46  Am. 
Rep.  716,  and  Primrose  ▼.  Western  Union  Tel.  Ck>.  154  U.  S.  S3,  88 
L.  ed.  896,  14  Sup.  Ct.  Rep.  1108,  as  to  rule  of  damages  for  failure  to 
transmit  or  deliver  cipher  or  other  unintelligible  dispatch. 

Cited  in  reference  notes  in  71  Am.  Dee.  472,  to  point  that  the  weic^t 
of  authority  holds  that  where  the  meaning  of  a  message  is  wholly  un- 
known to  the  agent  of  the  company,  the  sender  can  only  recover 
nominal  damages  for  failure  to  transmit  the  message  in  the  form  in 
which  it  is  delivered  to  the  company;  81  Am.  Dec  616,  it  is  the  duty, 
also,  of  a  telegraph  company  to  transmit  and  deliver  messages  prompt- 
ly,— and  it  is  consequently  liable  for  an  unreasonable  delay;  81  Am. 
Dec  an,  it  is  the  duty  of  a  telegraph  company  to  forward  messages 
in  the  order  of  time  in  which  they  are  received,  unless  it  is  under 
obligation,  by  statute  or  public  policy  to  give  precedence  to  certain 
messages,  as  those  of  the  government  or  those  of  great  importance; 
45  Am.  Rep.  486,  it  is  the  duty  of  telegraph  companies  to  transmit 
messages  with  reasonable  diligence  and  in  the  order  of  time  in  whidi 
they  are  received;  45  Am.  Rep.  498,  telegraph  companies  are  liable 
to  the  extent  of  the  actual  damage  sustained  for  delay  or  failure  in 
transmitting  a  dispatch,  the  importance  of  which  is  manifest  either 
by  its  own  words  or  made  so  by  explanation;  117  Am.  St.  Rep.  289, 
in  the  absence  of  notice  of  special  circumstances  connected  with  the 
sending  of  a  message,  a  telegraph  company  is  liable  only  for  nominal 
damages;  2  L.R.A.  777,  the  broad  general  rule  in  such  cases  is  that 
the  party  injured  is  entitled  to  recover  all  his  damages,  including  gains 
prevented  as  well  as  losses  sustained;  and  this  rule  is  subject  to  but 
two  conditions — ^the  damages  must  be  such  as  may  fairly  be  supposed 
to  have  entered  into  the  contemplation  of  the  parties  when  they  made 
the  contract — ^that  is,  must  be  such  as  might  naturally  be  expected 
to  follow  its  violation;  and  they  must  be  certain  both  in  their  nature 
and  in  respect  to  the  cause  from  which  they  proceed. 

16  Nev.  228-242.    BROWN  ▼.  WARREN. 

Cited  in  Brown  v.  Warren,  17  Nev.  419,  30  Pac  1078,  same  ease  «B 
second  appeal. 

Nonsuit.  —  Cited  in  Patchen  v.  Keeley,  19  Nev.  409,  14  Pac  350,  as 
to  presumption  of  appellate  court  in  considering  nonsuit;  Bureh  v. 
Southern  Pac  Co.  104  Pac  (Nev.)  240,  to  point  that  in  granting  or 
refusin*]^  motion  for  nonsuit,  court  must  tiJce  as  proven,  every  fiset 
plaintifTs  evidence  tended  to  prove. 

Sufficiency  of  description -— In  indictment  for  forgery.  —  Cited  in  Mc- 
Lean V.  State,  3  Ga.  App.  663,  60  S.  E.  334,  in  discussing  sufficiency 
of  description  in  indictment  for  forgery. 

—  In  deed.  —  Gted  in  Idaho  Gold  Min.  Co.  v.  Union  Mining  etc 
Co.  5  Ida.  120,  47  Pac.  99,  in  discussing  sufficiency  of  description  in 
deed;  McColloh  v.  Price,  14  Mont.  323,  43  Am.  St.  Rep.  639,  36  Pm. 
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196,  holding  description  of  premises  in  conveyance  sufficient;  Huber- 
man  v.  Evans,  46  Neb.  797,  65  N.  W.  1060,  in  discussing  sufficiency 
of  description  in  deed;  Abbott  t.  Coates,  62  Neb.  249,  86  N.  W.  1068^ 
to  point  that  extrinsic  evidence  admissible  to  locate  lands  conveyed 
by  sheriff's  deed  containing  an  accurate  but  general  description. 

Appeal  —  Sufficiency  of  assignment  of  error.  —  Cited  in  Wilcox  v. 
Mutual  Fire  Ins.  Co.  81  Minn.  480,  84  N.  W.  336,  in  discussing  suf- 
ficiency of  assignment  of  erring  'that  court  below  erred  in  granting 
plttintilTs  motion  for  new  trial." 

Ejectment  —  By  cotenant.  —  Cited  in  reference  notes  in  60  Am.  St. 
Rep.  842,  to  point  that  each  cotenant,  irrespective  of  the  character 
of  the  cotenancy,  is,  as  against  all  strangers  thereto,  entitled  to  the 
exclusive  possession  of  all  the  property,  and  whenever  a  stranger  to 
the  title  unlawfully  seized  or  held  possession  of  the  property,  either 
cotenant  might  recover  such  possession  and  procure  a  writ  absolutely 
excluding  the  intruder  from  the  possession  of  the  property;  91  Am» 
St.  Rep.  889,  one  tenant  in  common  alone  may,  of  course,  bring  an 
action  of  ejectment  against  a  stranger;  6  L.R.A.(N.S.)  714,  an  action 
to  recover  possession  of  certain  land,  it  was  urged  that,  if  plainttff^ 
had  any  title  or  interest  in  the  Isnd,  it  was  as  tenant  in  common,  and 
that  he  could  not  therefore  maintain  the  action  without  joining  hia 
eotenants;  but  it  was  held  that,  as  the  action  could  determine  no 
rights  except  those  of  present  possession,  the  plaintiff  could  recover. 

16  Nev.  242-259.    STATE  EX  SEL.  ItAffKXN  r.  LEETE. 

Corporation  — Trustee  selling  all  of  his  stock.  —  Cited  in  Orr  Water 
Ditch  Co.  V.  Reno  Water  Co.  17  Nev.  170,  30  Pac.  696,  to  point  that 
trustees  of  corporation  selling  all  their  stock  ceased  to  be  officer  de 
jure. 

*— Sight  to  vote  at  stockholders*  meeting.  —  Cited  in  reference 
note  in  12  L.R.A.  783,  to  point  that  the  right  to  vote  at  stockholders^ 
meetings  is  not  governed  by  the  fact  that  the  party  in  whose  name 
the  stock  is  registered  is  merely  the  nominal  owner. 

——Sale  of  stock,  title  ptsscs  when.  —  Cited  in  reference  note  in 
67  L.R.A.  663,  to  point  that  the  principal  case  is  a  dictum  to  the 
effect  thai  as  to  everyone  but  the  parties  to  the  transaction  the  le^l 
title  to  the  stock  does  not  pass  until  it  has  been  entered  on  the  books 
of  the  company. 

16  Nev.  260-271.    ABERNATHIE     T.     CONSOLIDATED     VIRGINIA 
MIN.  CO. 

Adverse  possesdon.  —  Cited  in  Unger  v.  Mooney,  63  Cal.  694,  49 
Am.  Rep.  106,  to  point  that  possession  of  land  by  a  purchaser,  under 
deed  of  an  entire  lot,  is  adverse  to  the  rightful  owner,  though  tenant 
in  common  with   the  grantor. 

Cited  in  reference  notes  in  91  Am.  St.  Rep.  867,  to  point  that  the 
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posBession  of  one  tenant  in  common  is  the  possession  of  all.  Ilia  sole 
occupancy  of  the  common  property  is  entirely  consistent  with  the 
existence  of  the  cotenancy  and  a  full  recognition  of  the  rights  of  his 
ootenanta  to  enter  and  share  the  possession  with  him  at  any  time. 
In  the  absence,  therefore,  of  facts  showing  that  he  holds  possession 
of  the  premises  in  opposition  to  such  rights  in  his  cotenants,  his  occu- 
pancy will  be  presumed  to  be  that  of  a  tenant  in  common,  recognizing 
the  cotenancy;  91  Am.  St.  Rep.  868,  where  one  claims  the  whole, 
and  his  possession  is  openly  and  notoriously  adverse  to  his  associates, 
this  is  sufficient  to  establish  an  ouster;  109  Am.  St.  Rep.  €12,  where 
a  cotenant  conveys  to  a  stranger  to  the  title  by  a  conveyance  appro- 
priate in  form  to  transfer  an  estate  in  severalty,  and  the  grantee 
enters  into  «zclusive  possession  of  the  property  thereunder  as  a 
claimant  in  severalty,  this  is  an  ouster  of  the  other  cotenants  of  which 
they  must  take  notice,  and  which,  if  sufficiently  long  continued,  bars 
them  of  all  right  to  the  property. 

Statute  of  limiUtiona.  —  Cited  in  Pratt  v.  California  Min.  Co.  24 
Fed.  876,  in  discussing  statute  of  limitations  in  action  to  recover  pos- 
session of  mining  property. 

16  Nev.  271-277.    LONKET  v.  WELLS. 

Mechanics  lien  law.  — Cited  in  Malter  v.  Falcon  Min.  Co.  18  Nev. 
212,  2  Pac.  50,  to  point  that  mechanics  liens  are  to  be  liberally  con- 
strued; MyUfd  V.  Ivey,  21  Nev.  244,  29  Pac  1091,  discussing  law 
of  mechanics  lien;  Portcous  Dec.  Co.  v.  Fee,  29  Nev.  380,  91  Pac  136, 
and  Tonopah  Lumber  Co.  v.  Nevada  Amusement  Co.  80  Nev.  45f,  97 
Pac  639,  to  point  that  mechanics  lien  law  should  be  liberally  con- 
strued, and  that  a  substantial  compliance  with  the  law  is  sufficient 
to  create  a  valid  lien;  Leftwich  Lumber  Co.  v.  Florence  etc  Asa'n, 
104  Ala.  694,  18  So.  60,  in  discussing  sufficiency  of  statement  of  de- 
mand under  mechanics'  lien  law;  Smith  v.  Sherman  Min.  Co.  12  Mont. 
528,  31  Pac  73,  discussing  sufficiency  of  statement  of  account  of  labor 
performed  on  a  mine  to  secure  valid  lien;  Sandberg  v.  Victor  Gold  etc 
Min.  Co.  24  Utah,  20,  66  Pac.  363,  in  discussing  necessity  for  publi- 
cation of  statutory  notice  in  action  to  enforce  mechnnics'  lien. 

Waiver  by  answer.  —  Cited  in  Hammersmith  v.  Avery,  18  Nev.  230, 
2  Pac.  67,  to  point  that  misjoinder  of  cause  raised  by  demurrer  ia 
waived  by  answer;  Gardner  v.  Gardner,  23  Nev.  212,  46  Pac  139,  to 
point  that  an  objection  complained  of  does  not  state  full  cause  of  ac- 
tion is  not  waived  by  answer;  Hardin  v.  Emmons,  24  Nev.  334,  63 
Pac  866,  to  point  that  to  take  advantage  of  error  in  overruling  de- 
murrer  party  must  let  final  judgment  be  entered,  by  answer  he  waives 
the  objection;  Reynolds  ▼.  Lincoln,  71  Cal.  189,  9  Pac.  179,  discussing 
waiver  by  answering  after  overruling  of  demurrer  for  misjoinder. 

Appeal  —  Presumption  on. — Cited  in  Quinn  v.  Quinn,  27  Nev.  176, 
74  Pac.  6,  to  point  that  any  fact  neoeasary  to  support  the  order  ia 
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presnmtji  to  have  been  proven  in  the  absence  of  an  affirmative  showing 
to  the  contrary. 

16  Nfv.  277-297.    BUNTING  ▼.  CENTRAL  PAC.  R.  CO. 

Instruction  —  Personal  injury.  —  Cited  in  Olsen  ▼.  Oregon  etc.  Ry. 
Co.  9  Utah,  140,  33  Pac.  626,  in  discussing  refusal  to  charge  as  to 
particulars  asked  in  action  to  recover  damages  for  injury  at  railroad 
crossing;  Haun  v.  Rio  Grande  W.  R.  Co.  22  Utah,  358,  62  Pac.  911, 
in  discussing  instruction  in  action  for  personal  injuries  by  railroad 
company. 

Cited  in  reference  notes  in  12  L.RA.  284,  to  point  that  where  the 
plaintiff  had  negligently  exposed  himself  or  his  property  to  injury, 
and  the  defendant,  with  knowledge  of  the  risk  the  plaintiff  had  taken, 
by  ordinary  care  might  have  avoided  doing  the  injury,  his  failure  to 
exercise  such  care  would  constitute  the  proximate  cause  and  would 
render  him  liable;  65  L.R.A.  452,  a  railroad  company  is  liable  for  in- 
juries caused  by  a  collision  of  a  train  with  a  team  at  a  crossing, 
notwithstanding  the  plaintiff's  own  negligence,  where  the  engineer 
oould,  by  the  exercise  of  ordinary  care  and  reasonable  diligence,  have 
seen  the  team  on  the  track  in  time  to  have  avoided  the  collision. 

16  Nev.  298-302.    ALDERSON  ▼.  MENDES. 
No  citation. 

16  Nev.  302-307.    FtOWERY  HIN.  CO.  v.  NOPTH  BONANZA  MIN. 
CO. 

Sheriff's  deed  —  Presumption  as  to  seal.  —  Cited  in  McCoy  v.  Cassidy, 
96  Mo.  434,  9  S.  W.  928,  to  point  that  where  copy  of  sheriff's  deed,  as 
recorded,  contains  no.  seal,  but  attestation  clause  recites  deed  signed 
and  sealed,  presumption  is  that  original  deed  was  sealed;  Todd  v. 
Union  Dime  Sav.  Inst.  118  N.  Y.  347,  23  N.  E.  301,  in  discussing 
presumption  deed  was  sealed  at  time  of  delivery;  Strain  v.  Fitzgerald, 
130  N.  C.  601,  41  S.  E.  872,  holding  where  sheriff's  deed  lost  and 
registration  books  containing  copy  of  deed  which  was  without  a  seal, 
but  recited  that  it  was  given  under  the  grantor's  hand  and  seal,  it 
was  error  to  admit  testimony  that  original  had  seal. 

Instructions.  —  Cited  in  Reusens  v.  Lawson,  91  Va.  249,  21  S.  E. 
354,  discussing  instruction  as  to  inefficiency  of  document  without  seal 
to  convey  title,  but  sufficiency  to  give  color  of  title. 

16  Nev.  307-311.    STATE  v.  HIN6. 

Accused  as  witness  —  Credit  to  be  given  to  testimony.  —  Cited  in 
State  v.  Slingerland,  19  Nev.  141,  7  Pac.  283;  State  v.  Hartley,  22 
Nev.  360,  40  Pac.  376,  28  L.R.A.  41,  and  State  v.  Johnny,  29  Nev.  224, 
87  Pac  10,  as  to  credit  to  be  given  to  defendant's  testimony  in  criminal 
easa  when  he  offers  himself  as  witness. 
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Murder— Indictment^  suflBdenqr*— Cited  in  State  t.  Wong  Fun, 
22  Ney.  340,  40  Pac  96,  as  to  sufficiency  of  indictment  to  sustain 
verdict  of  murder  in  first  degree  although  not  charging  the  killing 
to  have  been  with  deliberation  and  meditation. 

Instmction. -*  Followed  in  State  ▼.  Thompson,  101  Pac  (Nev.)  563^ 
on  point  that  where  party  wishes  instruction  upon  a  particular  point 
it  is  his  duty  to  prepare  it  and  ask  to  have  it  given;  Vaughan  ▼. 
State,  58  Ark.  365  24  S.  W.  887,  in  discussing  instruction  in  homicida 
case. 

16  Nev.  811-317.    BROWN  T.  ASHLEY. 

Injunction  — Invasion  of  right,  small  damage. — Cited  In  Shields  ▼. 
Orr  Extension  Ditch  Co.  23  Nev.  356,  47  Pac  196,  holding  plaintilT 
entitled  to  injunction  against  escaping  waters  which  if  permitted 
might  ripen  into  adverse  right;  Anderson  Land  etc.  Co.  v.  McCounell, 
133  Fed.  583,  to  point  that  principal  case  follows  Barnes  v.  Sabron, 
10  Nev.  217,  247,  to  point  that  act  complained  of  is  committed  under 
claim  of  right,  which  if  allowed  to  continue  a  length  of  time  would 
ripen  into  adverse  right,  plaintiff  is  entitled  to  call  for  vindication  of 
right  and  also  for  preservation. 

Tenants  in  common  —  Duty  court  of  equity.— > Cited  in  con.  cur.  op. 
of  Thornton,  J.,  Anaheim  Water  Co.  v.  Semitropic  Water  Co.  64  OaL 
197,  30  Pac.  627,  to  point  that  it  is  between  tenants  in  common,  in 
controversy  as  to  right,  duty  of  court  of  equity,  to  determine  re- 
spective right  so  as  to  give  plaintiffs  just  proportion  to  which  eaeb 
may  be  entitled. 

16  Nev.  317-324,  40  Am.  Sep.  497.    STRAIT  ▼.  BROWN. 

Water  rights.  —  Cited  in  Gough  v.  Wing,  2  Aris.  382,  17  Pac  456, 
in  discussing  water  rights,  rights  of  riparian  owner  and  injunction  for 
protection  of  rights;  Howard  v.  Perrin,  8  Ariz.  354,  76  Pac  462,  to 
point  that  there  is  a  distinction  between  water  running  in  distinct 
channel,  whether  surface  or  subterranean,  and  those  oozing  or  per- 
colating;  Tampa  Waterworks  Co.  v.  Cline,  37  Fla.  602,  53  Am.  St.  Rep. 
268,  20  So.  784,  33  L.R.A.  382,  as  to  right  in  subterranean  waters; 
51  Am.  Rep.  548,  generally  as  to  right  of  land-owner  with  respect  to 
subterranean  waters. 

Springs,  water  from.  —  Cited  in  De  Wolfskill  v.  Smith,  6  OaL 

App.  180,  89  Pac.  1003,  to  point  that  water  flowing  from  springs  in 
the  lands  of  United  States  is  subject  to  appropriation;  Rait  v.  Fur- 
row, 74  Kan.  110,  85  Pac.  937,  6  T/.R.A.(N.S.)  161,  as  to  when  stream 
from  spring  is  water  course;  I>eonard  v.  Shatzer,  11  Mont.  428,  28  Pac 
459,  as  not  on  point,  findings  of  trial  court  being  that  spring  not 
source  of  creek. 

Cited  in  reference  note  in  30  L.R.A.  187,  to  point  that  f^e  water 
of  a  spring  which  goes  to  feed  a  creek,  although  part  of  the  way  by 


489  NOTES  ON  NEVADA  REFORT&    16  Ner.  825-827 

andergroaiid  or  unknown  channels,  cannot  be  diTerted  to  the  injury 
of  a  prior  appropriator  of  the  water  of  the  creek. 

-^^Appropriation  and  diversion.  —  Cited  in  Bruening  ▼.  Dorr,  28 
Colo.  201,  47  Pae.  293,  36  LJLA.  642,  as  to  diversion  of  water;  Geddia 
T.  Parrish,  1  Wash.  591,  21  Pac  315,  to  point  that  appropriator  of 
water  has  right  to  have  it  flow  in  his  ditch;  Low  v.  Schaffer,  24  Or* 
244,  83  Pac.  680,  to  point  that  appropriator  first  in  time  is  prior  in 
right  and  that  water  of  tributaries  cannot  be  diverted  where  it  would 
injure  appropriator. 

Cited  in  reference  notes  in  43  Am.  Dec.  279,  to  point  that  property 
in  the  water  of  a  stream  upon  the  public  lands  may  be  acquired  by 
mere  appropriation  for  mining  or  other  beneficial  purposes,  and  that 
the  first  appropriator  is,  to  the  extent  of  his  appropriation,  the  owner 
as  against  all  the  world  except  the  government;  43  Am.  Dec.  282, 
prior  appropriator  is  entitled  to  the  natural  flow  of  the  stream  down 
to  the  head  of  his  ditch,  without  diversion  or  material  interruption  to 
his  injury. 

— ^Undexgnmnd  channels  or  streams.  — Cited  in  Medano  Ditch  Oo» 
▼.  Adams,  29  Colo.  826,  68  Pac.  434,  in  discussing  underground  channels; 
WUUs  V.  City  of  Perry,  92  Iowa,  301,  60  N.  W.  729,  26  L.RJL.  126, 
to  point  that  if,  in  fact,  or  by  reasonable  inference,  it  is  known  that 
a  subterranean  stream  of  water  flows  in  a  well-defined  channel,  cap- 
able  of  being  distinctly  traced,  it  is  said  to  be  governed  by  the  rules 
of  law  applicable  to  streams  fiowing  upon  the  surface  of  the  earth. 

Cited  in  reference  note  in  67  Am.  St.  Rep.  665,  as  to  right  in  sub* 
terranean  water  running  in  already  defined  channel. 

— ^Watercours2,  easements,  etc  —  Qted  in  Malad  VaL  Irr.  Co.  ▼• 
Ckmpbell,  2  Idaho,  416  (2  Idaho,  ^83)  18  Pac.  64,  in  discussing  findings 
as  to  watercourse,  water  rights  and  easement,  including  prior  appro* 
priation. 

—  Percolating  waters.— 'Cited  in  Springfield  Waterworks  Co.  ▼• 
Jenkins,  62  Mo.  App.  80,  to  point  that  water  filtering  or  percolating 
18  part  of  soil  to  which  adjoining  appropriator  has  no  absolute  or 
natural  right  and  can  acquire  no  prescriptive  right. 

Cited  in  reference  notes  in  67  Am.  St.  Rep.  669,  defining  percolating 
waters;  19  h.RJL  97,  the  law  governing  percolating  water  does  not 
become  applicable  merely  because  a  surface  stream  is  obstructed  by 
a  lime-stone  barrier  a  half  mile  long  formed  by  the  water  itself  through 
which  it  finds  its  way  either  by  percolation  or  by  some  underground 
channel  coming  from  under  the  lime-stone  a  good  sized  stream. 

16  Nev.  825-327.    SEVER  v.  GREGOyiCH. 

Cotenants.-*  Cited  in  reference  notes  in  91  Am.  St.  Rep.  858,  to  point 
that  cotenant  will  not  be  permitted  to  question  the  validity  of  the 
common  title.  As  between  themselves,  each  is  estopped  to  deny  the 
validity  of  the  original  locatioDt  or  to  assail  the  common  source  of 
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title.  Having  entered  under  it,  one  cannot,  as  against  his  ootenanty 
be  heard  to  assert  its  invalidity;  91  Am.  St.  Rep.  861,  the  relation  «f 
cotenant  of  mining  claim  is  sufficient  in  itself  to  charge  with  a  trust 
for  all  of  the  co-owners  any  relocation  of  the  common  property  by  one 
of  their  number.  Until  the  claim  is  appropriated  by  a  stranger,  for- 
feiture tor  failure  to  do  the  annual  work  is  not  complete.  Until  such 
appropriation  the  parties  remain  tenants  in  common,  and  a  location 
by  one  of  them  in  his  own  name  is  the  simple  case  of  one  tem^nt  in 
common  acqtdring  an  independent  title  to  the  benefit  of  all;  7  T<.ll.A. 
(N.S.)  819,  one  who  joined  with  another  in  claiming  ground  as  a  dis- 
covery claim,  and  afterwards  recognized  the  rights  of  the  other,  and 
accepted  from  him  his  proportionate  share  of  money  expended  for 
work  and  labor,  is  estopped  from  subsequently  relocating  the  claim  in 
his  own  name,  and  from  claiming  that  his  colocator  was  an  alien, 
and  that  the  former  location  was  invalid. 

16  Nev.  327-340.    CARSON  OPERA  HOUSE  ASS'N  ▼.  MILLER. 

AppeaL  —  Cited  in  Simpson  v.  Ogg,  18  Nev.  30,  1  Pac.  828,  as  to 
notice  of  appeal. 

Contract  of  indemnity.  —  Cited  in  American  etc.  Ins.  Co.  v.  Fordyce,. 
62  Ark.  569,  64  Am.  St.  Rep.  306,  36  S.  W.  1053,  as  to  difference 
between  contract  of  indemnity  and  one  to  pay  legal  liability. 

Mechanics  lien  law.  —  Cited  in  Glenn  County  v.  Jones,  146  Cal.  523, 
80  Pac.  697,  to  point  that  payment  in  excess  of  partial  agreement  may 
under  contract  of  building  release  sureties. 

Sureties.  — Cited  in  Gato  v.  Warrington,  37  Fla.  648,  19  So.  884, 
to  point  that  liability  of  sureties  is  not  to  be  extended,  by  implica- 
tion, beyond  term  of  contract;  Burley  v.  Hilt,  54  Mo.  App.  276,  to 
point  that  surety  on  completion  of  work  to  be  performed  by  contractor 
to  be  paid  for  in  instalments  is  discharged  by  payment  of  larger  in- 
stalment than  that  provided  for;  Hand  Mfg.  Go.  v.  Marks,  36  Or.  533, 
69  Pac.  561,  holding  that  surety  on  contractor's  bond  is  not  discharged 
by  owner  making  premature  payment  which  payment  does  not  tend 
to  bar  his  security;  Stephens  v.  Elver,  101  Wis.  398,  77  N.  W.  789, 
to  point  that  failure  to  make  weekly  payments  as  contract  requires  will 
operate  to  discharge  surety  of  contractor  on  building  contract. 

Guaranty.  —  Cited  in  Pioneer  Savings  etc  Co.  v.  Freeburg,  59  MtniL 
234,  61  N.  W.  26,  to  point  that  a  contract  of  guaranty  must  be  strictly 
performed  or  guarantor  cannot  be  held. 

16  Nev.  341-354.    METER  v.  VIRGINIA  ft  T.  R.  CO. 

Evidence  —  Admissions.  —  Cited  in  Hirschfeld  v.  Williamson,  18  Kcv. 
71,  1  Pac.  203,  to  point  that  declarations  were  not  admissible  in  evi- 
dence because  not  part  of  res  gestae. 

Cited  in  reference  notes  in  53  Am.  Dec.  775,  to  point  that  admissions 
to  be  binding  must  be  made  as  to  a  business  matter  within  the  scope 
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of  tlM  agency;  131  Am.  St.  Rep.  326,  the  rules  applicable  to  the 
admissionB  and  declarations  of  officers  and  other  agents  of  common 
•carriers  are  the  same  as  those  applying  to  the  agents  of  other  persons 
4uid  corporations. 

16  NeT.  354-357.    TSEADWAT  t.  WILDES. 

No  citation. 

16  Nev.  357-360.    STATE  EX  SEL.  SCOTT  r.  TROUSDALE. 

Public  officers.  —  Cited  in  Placer  County  v.  Freeman,  149  Cal.  743» 
37  Pac.  630,  in  discussing  question  as  to  whether  personal  and  travel- 
ing expenses  may  be  allowed  to  public  officer  where  compensation  fixed 
by  statute;  State  v.  Anson,  132  Wis.  474,  112  N.  W.  479,  to  point  that 
one  of  the  constituent  elements  to  constitute  county  officer  is  that  he 
shall  have  some  element  of  county  government. 

16  Nev.  361-363.    ABBOTT  ▼.  PRIMEAUX. 
No  citation. 

16  Nev.  369-^9.    LAKE  v.  LAKE. 

Divorce  —  Counsel  fees.  —  Affirmed  in  Lake  v.  Lake,  17  Nev.  238,  80 
Pac  880,  as  to  allowance  for  counsel  fees  in  divorce  case;  cited  in  dis. 
op.  of  Ross,  J.,  in  Ex  Parte  Winter,  70  Cal.  294,  11  Pac.  631,  as  to 
power  to  allow  counsel  fees  in  appellate  court;  cited  in  dis.  op.  in 
Ex  Parte  Winter,  70  Cal.  294^  11  Pac.  631,  to  point  that  trial  court 
may  make  an  allowance  for  suit  money  after  appeal  has  been  per- 
fected; Shors  V.  Shors,  133  Iowa,  27,  110  N.  W.  18,  to  point  that 
trial  court  has  no  jurisdiction  to  order  suit  money  after  appeal  has 
been  perfected  in  divorce  case. 

Alimony  pendente  lite.  —  Cited  in  Kapp  v.  District  Court,  103 

Pac.  (Nev.)  239,  to  point  that  alimony  pendente  lite  may  be  granted 
4ind  amount  is  in  discretion  of  trial  court;  Pleyte  v.  Pleyte,  15  Colo. 
127,  25  Pac.  26,  in  discussing  alimony  on  appeal;  distinguished  in 
State  V.  Phillips,  32  Fla.  408,  13  So.  922,  on  ground  that  appeal  for 
<livorce  had  been  demurred  to  in  case  on  trial;  cited  in  Prine  v. 
Prine,  36  Fla.  684,  18  So.  784,  34  L.R.A.  90,  as  to  power  of  court  to 
l^ant  alimony  in  divorce  proceeding;  Benham  v.  Benham,  107  III. 
App.  425,  to  point  that  court  having  jurisdiction  of  case  may  from 
time  to  time  make  proper  allowance  of  alimony  pendente  lite;  dis- 
tinguished in  Bordeaux  v.  Bordeaux,  26  Mont.  535,  69  Pac.  104,  on 
ground  of  difference  between  the  law  and  practice  as  to  granting  of 
temporary  alimony. 

Cited  in  reference  note  in  60  Am.  Dec.  674,  to  point  that  alimony 
is  granted  either  by  lower  court,  according  to  some  practices  or  by 
appellate  court,  according  to  other  practice. 
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Snmmona  —  Waiw  by  demurrer.  —  Cited  in  Sweeney  ▼.  8chnlte%  19 
Nev.  57,  6  Pae.  47,  as  to  demurrer  waiving  error  in  Bummona. 

Conatitntional  amendment  •»  Notice  to  voters. — Cited  in  State  ex 
rel.  Galuslia  v.  Davis,  20  Nev.  231,  19  Pac.  901,  as  to  service  of  notioe 
to  voters  of  submission  of  constitutional  amendment. 

16  Nev.  369-371.    MENDES  t.  KTLS. 
No  citation. 

16  Nev.    871-378.    STATE    EX   SEL.    SMITH    ▼.    FOUSTH   DISX. 
COURT. 

Power  of  court.— Cited  in  Haley  v.  Eureka  County  Bank,  20  Nev. 
421,  22  Pae.  1101,  as  to  power  of  court  on  motion  under  §  68,  Gvil 
Practice  Act  (Gen.  Stat.  80,  §  3090) ;  State  v.  Central  R.  Co.  21  Nev. 
177,  26  Pac.  226,  as  to  want  of  power  of  district  court  to  reconsider 
decision  except  in  manner  authorized  by  law. 

16  Nev.  378-38a    STATE  EX  REL.  NEVADA  ORPHAN  ASYLUM  t. 
HALLOCK. 

Constitutional  law.  —  Cited  in  cone.  op.  of  Bigelow,  J.,  in  State  v. 
Grey,  21  Nev.  386,  32  Pac.  193,  19  L.R.A.  137,  as  to  constitutionality 
of  Stat.  1881,  p.  122,  relating  to  orphan  asylums;  cited  in  Cook  Goun* 
ty  V.  Cliicago  Industrial  School,  125  111.  549,  8  Am.  St  Rep.  382,  18 
N.  E.  187,  1  L.R.A.  439,  to  point  that  Nevada  orphan  asylum  under 
Stat.  1881,  p.  122,  was  a  sectarian  institution;  Hysong  v.  School  Dis- 
trict, 164  Pa.  643  (44  Am.  St.  Rep.  632,  30  Atl.  482),  26  UELA.  206» 
construing  the  word  "sectarian;"  Synod  of  Dakota  v.  State,  2  S.  Dak. 
375,  50  N.  W.  635,  14  L.R.A.  422,  construing  constitutional  provision 
for  handling  public  money  being  used  for  sectarian  purposes;  State 
ex  rel.  Weiss  v.  District  Board  of  School  Dist.  etc  76  Wis.  216,  20 
Am.  St.  Rep.  41,  44  N.  W.  980,  7  LIt.A.  343,  discussing  constitutional 
prohibition  against  use  of  money  for  sectarian  purposes. 

Cited  in  reference  notes  in  8  Am.  St.  Rep.  413,  to  point  that  in  prin- 
cipal case  the  court  considered  it  necessary  to  examine  the  history 
of  that  state  in  relation  to  appropriations,  as  shown  by  the  statutes 
and  legislstive  journals,  for  the  purpose  of  ascertaining  what  the 
people  meant  by  the  words  "sectarian  purposes,"  as  used  in  the  con- 
stitiitfon,  and  determines  that  the  words  were  used  "in  the  popular 
sense"  and  thnt  "a  reli^ous  sect  is  a  body  or  number  of  persons  united 
in  t<»netA.  but  constitutinsr  a  distinct  organization  or  party  bv  holding 
sentiments  or  doctrines  different  from  those  sects  or  people."  In  the 
sense  intended  in  the  constitution,  every  sect  of  that  character  is  sec- 
tarian, and  sll  members  thereof  are  sectarians;  14  L.R.A.  418,  a 
school  connected  with  an  orphan  asylum  controlled  exclusively  by 
officers  of  the  latter,  who  are  sisters  of  charity  of  the  Romsn  Gathofie 
Church,  in   which   religious  instruction   is   given  to  Roman  OathoUe 
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ehildren,  is  a  sectarian  institution  within  a  constitutional  provision 
against  using  public  funds  for  "sectarian  purposes." 

Mandamus.  — Cited  in  Roberts  ▼.  Bradfield,  12  App.  D.  C.  474,  man- 
damus to  compel  State  Controller  to  audit  account  will  not  lie. 

16  Her.  388-404.    MENDES  t.  FSSITESS. 

Judgment.  — CSted  in  Anderson  ▼.  Bank  of  Lassen  County,  140  Cal. 
698,  74  Pae.  288,  discussing  judgment  in  excess  of  amount  due  as 
fraud  upon  creditor  and  relief  in  equity;  May  ▼.  Disoonto  Qesellschaft, 
211  111.  316,  71  N.  E.  1003,  to  point  that  irregularity  upon  which  leave 
of  right  to  oorrect  as  against  defendant  cannot  be  taken  advantage 
of  by  creditor  or  an  interpleader  whose  rights  have  been  acquired 
pendente  lite. 

Attachment. — Cited  in  Wilson  v.  Barbour,  21  Mont.  182,  63  Pac. 
318,  holding  that  under  Code  Civ.  Proc.  9  893,  writ  of  attachment 
containing  amount  of  each  of  several  causes  of  action  separately 
pleaded,  based  on  an  affidavit  not  stating  a  cause  of  attachment  as 
to  all,  is  not  invalidated,  because  it  alleged  amount  demanded  as  the 
aggregate  of  all  the  claims;  Suksdorff  v.  Bigham,  13  Ore.  877,  12  Pae. 
820,  in  discussing  whether  or  not  increase  of  amount  for  which  at* 
tachment  sues  for  renders  it  invalid. 

Cited  in  reference  notes  in  123  Am.  St.  Rep.  1037,  to  point  that  on 
a  rule  to  dissolve  an  attachment  on  the  ground  that  the  whole  of  the 
debt  sued  for  was  not  due,  the  attachment  should  be  sustained  as  to 
the  portion  of  the  debt  that  is  due;  36  L.R.A.  767,  subsequent  attaching 
creditors  can  show  defects  in  prior  attachments,  and  thereby  get  the 
prior  liens  out  of  their  way;  35  L.R.A.  780,  in  principal  case  attachment 
was  on  an  acknowledged  of  indebtedness  made  without  knowing 
the  exact  sum  due,  and  on  the  understanding  that  if  for  too  great  an 
amount  the  excess  would  be  deducted  from  the  sum  stated.  The  intent 
to  defraud  was  wanting,  and  the  court  held  that  the  commencing 
of  an  attachment  for  a  greater  sum  than  was  due,  when  not  fraudu- 
lently done,  does  not  postpone  the  attachment  to  subsequent  attachers 
except  as  to  the  excess. 

16  Kev.  404-416.    NASH  ▼.  MXTLDOON. 

PnUie  officer. -— Summary  judgment  against.  —  cnted  in  Craig  v. 
Smith,  74  Ark.  366,  85  S.  W.  1125,  discussing  provision  of  Penal  stat- 
ute providing  for  summary  judgment  against  officer. 

Cited  in  reference  note  in  95  Am.  St.  Rep.  Ill,  to  point  that  the 
failure  of  an  officer  to  pay  over  the  money  has  been  the  subject  of 
a  great  many  statutes,  giving  an  additional  penalty  therefor.  It  is 
hM,  under  these  statutes,  that  they  apply  only  where  the  officer 
aeCa  wilfully,  and  not  where  he  is  in  honest  doubt  duo  to  ornifliofcing 
claims,  and  uses  erroneous  judgment. 
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16  HeT.  416-426.    ELDER  ▼.  WILLIAMS. 

EzempUons  and  exempt  property.  —  Cited  in  Elder  t.  Fre^ert,  IS 
Nev.  453y  5  Pac.  70,  as  to  damages  for  detention  of  property  retumedr 
cited  in  dis.  op.  of  Leonard,  J.,  in  Edgeeomb  v.  His  Creditors,  19  Nev. 
155,  7  Pac.  636,  a«  to  policy  of  constitutional  and  statutory  exemp- 
tions; Edgeeomb  ▼.  His  Creditors,  19  Nev.  160,  7  Pac  536,  as  to  con- 
struction of  words  "used  by  debtor^  in  sustaining  debt  of  family; 
Florida  Loan  etc.  Co.  ▼.  Crabb,  46  Fla.  310,  33  So.  524,  discussing  fraud- 
ulent conduct  on  part  of  debtor  as  to  deprivation  of  right  to  clam^ 
property  specifically  declared  by  statute;  Berry  v.  Hanks,  28  HI.  App. 
58,  to  point  that  omission  of  some  property  of  debtor  from  schedule 
appeal  is  in  the  nature  of  a  writ  of  error,  conferring  power  on  the 
will  not  work  forfeiture  as  to  portion  named  thereon;  Thebault  *. 
Lennon,  39  Oreg.  284,  87  Am.  St.  Rep.  657,  64  Pac.  451,  discussinf 
exemption  law;  Noyes  t.  Belding,  6  S.  Dak.  623,  69  N.  W.  1076, 
position  of  his  property,  from  claiming  his  statutory  exemptions. 

Replevin  bond  —  Liability  of  surety  on.  —  Followed  in  Cain  y.  Ses- 
sions, 16  Nev.  431,  as  to  liability  of  security  on  replevin  bond. 

Appeal  from  judgment — Effect.  —  Cited  in  Young  v.  Brehi,  19  Nev. 
383,  3  Am.  St.  Rep.  892,  12  Pac.  566,  to  point  that  the  effect  of  an 
appeal  from  a  judgment  of  a  district  court  to  the  supreme  court, 
with  or  without  a  stay  bond,  the  validity  of  such  judgment  is  not 
suspended  or  affected  Dy  a  bare  appeal;  Sharon  v.  Hill,  26  Fed.  346, 
discussing  effect  of  appeal  from  judgment;  Day  v.  Holland,  16  Ore. 
467,  15  Pac.  857,  to  point  that  pendency  of  appeal,  when  court  has 
no  duty  over  that  to  affirm,  reverse  or  modify  judgment  does  not 
to  point  that  judgment  debtor  is  not  estopped,  by  fraudulent  dis- 
cease  to  operate  as  a  merprer  and  a  bar. 
16  Nev.  426^31.    CAIN  ▼.  WILLIAMS. 

Cited  in  reference  note  in  37  Am.  St.  Rep.  32,  to  point  that  if  the 
appellate  court  to  determine  such  errors  as  may  have  occurred  at  the 
trial  or  in  the  decision  of  the  cause,  and  giving  the  court,  u;ion  such 
determination,  no  other  authority  than  that  of  reversing,  modifying, 
or  affirming  the  judgment  of  the  inferior  court  and  of  remitting  the 
case  back  to  the  tribunal  whence  it  came,  that  such  a  tribunal  may 
conform  its  judgments  and  proceedings  to  the  views  of  the  superior, 
then  the  judgment  appealed  from  does  not,  until  vacated  or  reversed, 
suspend   operation   thereof. 

—  Supersedeas,  effect  of.  —  Cited  in  Ransom  v.  City  of  Pierre,  101  Fed. 
669,  41  C.  C.  A.  685,  to  point  that  supersedeas  bond  merely  operates  to 
vacate  judgment. 

Bar  — Pleading  judgment  in.  —  Cited  in  Watson  v.  Richardson,  110 
Iowa,  701,  80  Am.  St.  Rep.  333,  80  N.  W.  417,  as  to  pleading  judgment 
in  equitable  action  in  bar. 
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16  Ner.  431.    CAIH  y.  SESSIONS. 
No  eitation. 

I 

16  Hey.  432^449.    STATS  t.  CONSOLIDATED  YIROnflA  MIN.  CO. 

Coxutitutioiul  law. ^Followed  in  State  v.  California  Min.  Co.  16 
Nev.  450,  as  to  special  laws;  Esser  v.  Spaulding,  17  Nev.  309,  30 
Pac  900y  to  point  that  constitution  does  not  prohibit  retroactive  laws; 
State  ex  rel.  Copeland  v.  Woodbury,  17  Nev.  368,  30  Pac  1013,  as 
to  classification  of  counties;  Bedford  v.  Spokane  St.  Ry.  Co.  15  Wash. 
421,  46  Pac.  651,  in  passing  upon  constitutionality  of  act  of  March 
19,  1895,  requiring  jurors  to  be  house-holders. 

16  Nev.  449^60.    STATE  T.  CALIFORNU  MIN.  Ca 
No  dtatioB. 
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CASES  IN  17  NEVADA 

17  Her.  25-70;  27  Pac.  1105.    SOSE  ▼.  filCHMOND  MIK.  CO.  Affirmed 
114  U.  S.  575,  29  L.  Bd.  273,  5  Sup.  Ct  1055. 

Rose  T.  Riehmond  Min.  Go.  17  Nev.  70,  27  Pae.  1116,  same  case  on 
application  to  fix  amount  of  bond  for  writ  of  error  to  supreme  court  of 
United  States;  cited  in  Cole  ▼.  Riehmond  Min.  Co.  18  Nev.  121,  as  to 
recovery  of  contract  for  fee  in  principal  case;  Cole  ▼.  Richmond  Min. 
Go.  18  Key.  123,  1  Pac.  664,  discussing  whether  trial  court  erred  in 
granting  new  trial;  Cole  y.  Richmond  Min.  Co.  18  Ney.  125,  1  Pac. 
666,  as  to  continuance  of  case  subject  to  litigation  in  principal  case; 
Albion  Consol.  Min.  Co.  v.  Richmond  Min.  Co.  19  Nev.  226,  8  Pac. 
480,  as  to  particulars  of  judgment  in  principal  case;  Albion  Consol. 
Min.  Co.  y.  Richmond  Min.  Co.  19  Nev.  229,  8  Pac.  482,  as  to  judgment* 
roll  in  principal  case  not  continuing  judgment  to  district  court;  Albion 
M.  Co.  T.  Richmond  M.  Co.  19  Nev.  230,  8  Pac.  483,  as  to  matter  pre- 
sented on  statement  of  fact  on  appeal  in  principal  case  in  statement 
of  fact. 

Mines  and  mining  —  Patent.  —  Cited  in  Steel  v.  Gold  Lead  Gold  L. 
Ifin.  Co.  18  Nev.  88,  1  Pac.  451,  to  point  that  applicant  for  patent  to 
mining  claim  not  compelled,  in  order  to  preserve  rights,  to  protest 
against  application;  Nome-Sinook  Co.  v.  Simpson,  1  Alaska,  585,  as 
to  jurisdiction  of  courts  in  adverse  suit  in  application  for  patent  to 
mining  claim,  holding  act  of  Congress  conferred  no  additional  power 
on  state  courts;  Northern  Pac.  R.  Co.  y.  Cannon,  54  Fed.  258,  4  C. 
G.  A.  303,  to  point  that  patent  issued  for  lode  or  vein  claim  at  time 
of  pending  contest  in  state  court  absolutely  null  and  void;  Garrard 
y.  Silver  Peak  Mines,  82  Fed.  584,  discussing  authority  to  issue  patent 
to  public  land  and  collateral  attack  thereon  in  action  at  law;  Hoffman 
y.  Beecher,  12  Mont.  497,  31  Pac.  93,  discussing  point  whether  adverse 
elsim  filed  eomplied  with  the  law  as  to  sufficiency  of  description; 
and  on  p.  498,  discussing  object  of  legislature  in  act  regulating  con- 
of  bona  fide  claimants  to  mineral  lands;  Lilly  Mining  Co. 
82  497 
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V.  Kellogg,  27  Utah,  121,  74  Pae.  621,  as  to  suffideiiey  or  insiiffideiiGj 
of  application  for  patent,  adverse  claim  thereto,  and  proof  filed  in  land 
office,  officers  of  that  department  alone  have  jurisdiction. 

—  Location.  — Cited  in  Nash  v.  McNamara,  30  Nev.  141,  93  Pac  411* 
as  to  location  of  mining  claim  upon  lands  already  located;  Pratt  ▼• 
United  Alaska  Min.  Co.  1  Alaska,  96  (cited  in  syllabus)  as  to  whether 
mining  claim  in  excess  of  land  permitted  to  be  included  in,  inTalidates 
the  location;  Price  v.  Mcintosh,  1  Alaska,  292,  to  point  location  of 
more  ground  than  permitted  by  law  to  be  included  in  a  mining  claim 
is  void  as  to  the  excess  only;  Garthe  t.  Hart,  73  Cal.  642,  15  Pac. 
94,  in  discussing  validity  of  location  of  mining  claim  and  subsequent 
location  on  same  premises;  Zerres  v.  Vanina,  134  Fed.  616,  to  point 
that  no  matter  how  regular  a  junior  mining  location  may  be  it  is  of 
no  effect  as  against  right  conferred  by  prior  location  so  long  as  latter 
is  subsisting. 

Cited  in  reference  notes  in  6  L.R.A  836,  to  point  that  mining  claims 
are  not  open  to  relocation  until  the  former  location  has  become  sub- 
ject to  forfeiture  for  nonperformance  of  the  annual  assessment  work» 
or  has  been  abandoned,  or  has  otherwise  come  to  an  end,  and  a  relo- 
cation before  that  time  is  void;  7  L.RA.(N.S.)  848,  the  object  of  the 
Act  of  Congress  of  1866  fixing  the  length  of  claim  along  the  lode 
to  encourage  the  location  and  development  of  mining  claims  by 
warding  the  adventurous  and  enterprising  prospector,  who  had  ex- 
plored mineral  regions  in  search  of  minerals,  by  an  additional  claim 
for  discovery;  the  mineral  lodes  in  many  mining  districts  being  con- 
cealed from  public  view;  7  L.R.A.(N.S.)  860,  where  an  excessive  loca- 
tion of  a  mining  claim,  not  agecting  accrued  rights,  has  been  made 
through  mistake  in  good  faith,  as,  when  the  locator  sets  his  stakes 
and  estimates  his  distances  without  chain  or  compass,  it  is  void  only 
as  to  the  excess. 

—  Discovery  of  vein.  —  Cited  in  Bullion  etc.  Min.  Co.  v.  Eureka 
Hill  Min.  Co.  5  Utah,  66,  11  Pac.  626,  discussing  discovery  of  veiB 
in  mining  location. 

— Broad-apez  theory.  —  Cited  in  Bullion  etc.  Min.  Co.  v.  Eureka  Hill 
Min.  Co.  6  Utah,  71,  11  Pac.  534,  in  connection  with  decision  of  broad- 
apex  theory;  Bullion  etc.  Min.  Co.  v.  Eureka  Hill  Min.  Co.  6  Utah, 
74,  11  Pac.  636,  in  connection  with  decision  on  broad-vein  theory 

Cited  in  reference  note  in  68  Am.  St.  Rep.  273,  to  point  that  it  vraa 
in  one  instance,  assumed  without  question  by  either  court  or  coiin«el 
that,  under  such  circumstances,  the  first  locator  took  the  whole  lode 
to  the  entire  width. 

Attorney's  fee  —  Contingent  contract.  —  Cited  in  Cole  v.  Richmond 
Min.  Co.  18  Nev.  124,  1  Pac.  665,  as  t'^  rir^ht  of  attorney  to  fee  under 
contingent  contract;  Cole  v.  Richmond  Min.  Co.  18  Nev.  126,  1  Pae, 
666,  as  to  ri'^ht  of  attorney  to  full  amount  of  contingent  fee  undor 
term  of  contract. 
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AppeaL  —  Cited  in  Phenix  t.  Frampton,  29  Nev.  315,  124  Am.  St. 
Rep.  926,  9u  Pae.  3,  to  point  that  appellate  court  cannot  presume  par- 
ties instituting  action  out  of  possession. 

Demmrer.  —  Cited  in  Harris  v.  Helena  Min.  Co.  29  Nev.  614,  92 
Pac.  2,  as  to  effect  of  presumption  on  filing  demurrer  without  objection 
to  jurisdiction  of  court;  distinguished  in  Harris  v.  Helena  Min.  Co.  29 
Nev.  516,  92  Pac  3,  on  point  that  in  principal  case  demurrer  was  not 
filed  until  after  the  thirty-day  limit  had  expired  on  commencement 
€f  adverse  claim. 

Action  to  quiet  title  —  Pleading.  —  Cited  in  Union  Mill  etc.  Co.  v. 
Warren,  82  Fed.  520,  to  point  that  it  is  not  necessary  in  suit  in 
equity  to  quiet  title  for  plaintiff  to  set  out  specifically  ground  of 
his  own  title  or  to  allege  title  of  defendants;  Shoshone  Min.  Co.  v. 
Rutter,  87  Fed.  803,  31  0.  C.  A.  223,  holding  that  suit  brought 
under  Fed.  Rev.  Stat.  §  2326  to  determine  adverse  claims  to  mining 
ground  is  in  nature  equitable  and  not  a  legal  action;  Tonopah  Fraction 
Min.  Co.  V.  Douglass,  123  Fed.  940,  to  point  that  in  action  to  quiet 
title  to  mining  property  it  is  not  necessary  for  plaintiff  to  set  out 
specifically  ground  of  his  own  title  or  to  allege  title  of  defendants; 
Lakin  v.  Dolly,  53  Fed.  336,  as  to  point  that  where  land  department 
has  jurisdiction  to  pass  upon  all  of  facts  and  issue  patent  in  the 
action  cannot  be  collaterally  attacked  in  action  of  ejectment;  Last 
Chance  Min.  Co.  v.  Tyler  Min.  Co.  61  Fed.  561,  96  C.  C.  A.  613,  holding 
receiver  ana  register  had  power  to  issue  patent  in  case  under  considera* 
tion;  Walton  v.  Wild  Goose  Min.  etc.  Co.  123  Fed.  218,  60  C.  C.  A.  155, 
to  point  that  mistake  in  description  in  mining  location  does  not  in- 
validate  location;  Lilly  Mining  Co.  v.  Kellogg,  27  Utah,  123,  74  Pac. 
522,  to  point  that  where  application  for  patent  is  pending,  failure  to 
bring  adverse  claim  within  time  prescribed  in  statute,  is  matter  to 
be  set  up  and  proven  as  a  defense. 

17  Hev.  70-84,  27  Pae.  1116.    ROSE  ▼.  RICHHOND  MIN.  CO. 

Bond  on  vnit  of  error.  —  CSted  in  reference  note  in  66  L.R.A.  860,  to 
point  that  the  amount  of  the  bond  on  a  writ  of  error  from  the  Federal 
Supreme  Court  to  a  state  court  in  order  to  supersede  a  judgment 
determining  the  right  of  possession  of  a  mining  claim  should  be  suffix 
eient  to  cover  damages  for  delay  in  working  all  the  ores  in  the  dis- 
puted ground,  including  not  only  those  in  sight,  but  such  as,  in  the 
judgment  of  the  judge  allowing  the  writ,  from  the  evidence  beforo 
bim  with  reasonable  probability  exist. 

Ward  V.  Cochran,  71  Fed.  132,  18  C.  C.  A.  L 

17  Nev.  84-«6,  28  Pac.  64.    JONES  v.  ADAMS. 

Jones  V.  Adams,  18  Nev.  60,  8  Pac.  798,  same  case  on  second  appeal; 
Cited  in  Jones  v.  Adams,  19  Nev.  80,  3  Am.  St.  Rep.  788,  6  Pac.  442, 
as  to  eoiirt  erring  in  rendering  judgment  it  did  upon  findings. 
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17  Nev.  87-96,  45  Am.  Rep.  433,  28  Pac.  121,    MAN0LSBAUM  ▼  GRS- 
60VICH. 

Revenue  Uw  —  License,  failure  to  procure. — Cited  in  Vermont 
Loan  &  T.  Co.  v.  Hoffman,  5  Ida.  384,  95  Am.  St.  Rep.  188,  49  Pac. 
316,  37  LJLA.  611,  612,  and  Banks  v.  McClosker,  82  Md.  523,  51  Am. 
St.  Rep.  481,  34  AtL  540,  to  point  that  where  statute  for  revenue  only 
forbids  certain  acts,  whether  a  contract  in  violation  of  statute  is 
wholly  void  depends  upon  the  wording  of  the  particular  statute;  Fairly 
V.  Wapoo  Mills,  44  S.  C.  254,  22  S.  E.  117,  119,  29  LJLA.  218,  225, 
as  to  right  of  broker  to  recover  commission  without  payment  of  rev- 
enue tax;  Eberstadt  v.  Jones,  19  Tex.  Civ.  App.  483,  48  S.  W.  559, 
to  point  that  where  license  required  for  sole  purpose  of  raising  revenue 
statute  including  penalty  by  way  of  securing  payment  of  license,  sale 
without  license  is  not  invalid  and  price  may  be  recovered;  A.  Booth  & 
Co.  V.  Weigand,  30  Utah,  144,  83  Pac.  737,  10  LJLA.(N.S.)  699,  as  to 
right  of  foreign  corporation,  not  paying  license,  to  recover  for  goods 
sold  and  delivered;  Ober  v.  Stephens,  54  W.  Va.  358,  46  S.  £.  197,  hold- 
ing valid  contract  by  real  estate  agent  who  had  not  secured  and  paid 
for  license. 

Cited  in  reference  notes  in  12  L.R.A.(N.S.)  613,  to  point  that  when 
the  object  of  a  statute  requiring  those  who  transact  certain  business 
to  be  licensed  is  the  production  of  revenue,  and  not  the  regulation 
of  the  business  in  the  interest  of  public  health,  morals  or  policy,  con- 
tracts made  in  the  course  of  such  business  arc  valid;  12  L.R.A.(N.S.) 
616,  a  statute  requiring  every  traveling  merchant  who  sells  or  offers 
to  sell  goods  to  pay  a  stated  license  fee  per  month,  and  making  him 
guilty  of  a  misdemeanor  subject  to  a  fine  if  he  is  found  to  have  no 
license,  does  not  affect  the  validity  of  his  contracts  of  sale,  nor  pre- 
vent his  recovering  the  purchase  price;  since  the  statute  neither 
prohibits  nor  penalizes  sales,  but  imposes  a  penalty  upon  unlicensed 
sellers  only  for  failing  to  procure  a  license,  not  for  selling  without 
it;  16  L.R.A.  425,  a  traveling  merchant  who  has  subjected  himself 
to  a  penalty  for  selling  goods  without  a  license  may  still  recover 
their  price  if  the  sale  is  not  expressly  prohibited  by  the  statute. 

17  Nev.  96-103,  28  Pac.  122.  STATE  EX  REL.  BOARD  OF  SCHOOL 
TRUSTEES  y.  STOREY  COUNTY  COMMR'S. 

Constitutional  law.  —  Cited  in  State  v.  Board  of  Com'rs.  22  Kev. 
410,  41  Pac  148,  in  discussing  constitutionality  of  statute;  State  v. 
Boerlin,  30  Nev.  490,  98  Pac.  409,  to  point  that  there  is  nothing  in 
§  2161  Compiled  Law  to  support  dictum  in  principal  case  in  relation  to 
transfer  of  county  funds;  State  v.  State  Bank  &  Trust  Co.  105  Pac 
(Nev.)  568,  in  discussing  constitutionality  of  Stat.  1907,  p.  229. 

17  Nev.  103-123,  28  Pac.  124.    McLEOD  ▼.  LES. 
Appeal  —  Cited  in  Lamance  v.  Byrnes,  17  Nev.  202,  30  Pao.  701,  to 
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point  that  appellants  should  not  be  allowed  to  oomplain  of  ruling  in 
their  favor;  Quinn  t.  Quinn,  27  Nev.  175,  74  Pac.  6,  to  point  that  any 
faet  neeessary  to  support  the  order  is  presumed  to  have  been  proren 
in  the  absence  of  an  affirmative  showing  to  the  contrary. 

Evidence.  —  Cited  in  Lamance  v.  Byrnes,  17  Nev.  203,  80  Pac.  701, 
to  point  that  plaintiff  upon  ex.dence  in  chief  should  have  produced  all 
their  testimony;  Young  v.  Brehi,  19  Nev.  382,  3  Am.  St.  Rep.  892,  12 
Bse.  666,  as  to  judgment  of  former  case,  as  evidence,  being  conclusive; 
Winter  v.  Fulstone,  20  Nev.  268,  21  Pac.  204,  to  point  that  error  in 
excluding  evidence  is  cured  by  subsequently  admitting  same;  Sweeney 
V.  Hjul,  23  Nev.  418,  48  Pac.  1036,  as  to  discretion  of  court  to  open 
case  to  permit  additional  evidence;  Maloney  v.  King,  30  Mont.  167, 
76  Pac.  8,  to  point  that  under  issue  burden  of  proof  is  on  defendants 
and.  they  have  right  to  close  proof,  at  least  to  rebut  as  to  new  matter 
by  plaintiff. 

Judgment  ^  Former.  —  Cited  in  Gulling  v.  Washoe  County  Bank, 
29  Nev.  278,  89  Pac.  33,  as  to  effect  of  former  judgment  upon  same 
issue  upon  same  parties;  Tyler  Mining  Co.  v.  Sweeney,  64  Fed.  287, 
4  C.  C.  A.  329^  discussing  rule  of  stare  decisis;  Thomson  ▼.  Crane,  73 
Fed.  332,  and  Union  Mill  etc.  Co.  v.  Dangberg,  81  Fed.  116,  to  point 
that  judgment  includes  party  and  privies  as  to  all  matters  litigated 
and  which  might  have  been  litigated. 

17  Nev.  124-131,  28  Pac.  238.    CLARK  r.  CLARK. 

Verdict  ^Affidavit  of  juror  attacking. «— Cited  in  Southern  Nevada 
Q.  &  S.  Min.  Co.  v.  Holmes  Min.  Co.  27  Nev.  161,  103  Am.  St.  Rep. 
769,  73  Pac  764,  as  to  receiving  affidavits  of  jurors  to  attack  verdict. 

Realty — Descent  of.  — Cited  in  reference  note  in  12  Am.  St.  Rep. 
89,  to  point  that  if  defendant  left  no  issue,  nor  father  or  mother, 
one-half  of  the  realty  vests  in  the  surviving  husband  or  wife. 

17  Not.  131-133,  28  Pac.  1040.    MANDLEBATJH  v.  LIEBES. 

Cited  in  White  Pine  Co.  v.  Herrick,  19  Nev.  311,  10  Pac.  216,  to 
point  that  judgment  of  the  district  court  will  not  be  disturbed  as 
being  unsupported  by  the  evidence  when  the  statement  fails  to  af- 
firmatively show  that  it  contains  all  of  the  material  evidence. 

17  Her.  133-1 38»  28  Pac.  239,  240,    CHIATOVICP  v.  DAVIS. 

Appropriation  of  water.  — Cited  in  Union  Mill  etc.  Co.  v.  Dangberg, 
81  Fed.  104,  in  discussing  right  of  appropriation  of  water;  Salina 
Creek  Irr.  Co.  v.  Salina  Stock  Co.  7  Utah,  460,  27  Pac.  679,  discussing 
water  appropriation  and  rights  of  grantee. 

CSted  in  reference  note  in  30  L.R.A.  678,  to  point  that  if  one  in 
poflsession  of  land  fails  to  connect  his  interest  with  that  of  the  orip- 
nal  appropriators  of  the  water,  his  own  appropriation  must  be 
■idered  as  the  inception  of  his  right. 
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17  Ney.  139-140,  28  Pac  1040.    EX  PARTE  STAN. 

Prisoner  held  under  two  commitments.  —  Cited  in  Ex  parte  TanI, 
29  Nev.  399,  91  Pac.  141,  13  L.RJL(N.S.)  624,  to  point  that  if  tho 
prisoner  is  held  under  a  yalid  commitment,  the  legality  of  other  eom- 
mitments  need  not  he  considered  until  his  term  of  service  under  the 
good    commitment   has  expired. 

Cited  in  reference  note  in  66  Am.  St.  Rep.  270,  to  point  that  if 
the  prisoner  is  held  under  two  or  more  judgments,  one  of  which  is 
valid,  or  under  one  sentence  only,  valid  in  part,  he  ought  not  to  be 
discnarged  until  the  valid  part  has  been  serv^. 

17  Nev.  140-141,  30  Pac  695.    GOODHUE  ▼.  SHEDD. 

Appeal  —  Failure  to  prosecute.  —  Cited  in  Matthewson  v.  Boyle,  39 
Nev.  88,  16  Pac.  434,  and  Linville  v.  Clark,  30  Nev.  113,  93  Pac  231, 
to  point  that  case  will  be  affirmed  where  appeal  is  not  prosecuted. 

17  Nev.  141-146,  30  Pac.  694.    REINHART  ▼.  HARDESTY. 

Agreement  to  pay  part  of  crop  —  Garnishment  —  Cited  in  reference 
note  in  69  L.R.A.  362,  to  point  that  a  grantee  of  land  undertook  to 
pay  as  part  of  the  consideration  a  part  of  the  crops  for  several  years, 
and  his  obligation  to  the  grantor  was  not  a  debt  subject  to  garnish- 
ment, since,  owing  to  a  contingency,  it  might  never  be  payable;  it 
was  also  uncertain  in  amount,  but  this  point  was  not  expressly  touched 
upon. 

17  Nev.  146-165,  30  Pac  703.    STATE  v.  CARSON  CITY  SAY.  BANK. 

Taxes  —  Tender  of  insufficient  amount.  — Cited  in  State  v.  Virginia 
etc.  R.  Co.  24  Nev.  88,  60  Pac.  611,  and  State  v.  Alta  Silver  Min.  Go.  24 
Nev.  237,  61  Pac.  983,  as  to  tender  being  insufficient  in  amount  does  not 
relieve  from  penalty  for  failure  to  pay  tax;  State  v.  Chicago  etc  R. 
Co.  128  Wis.  499,  108  N.  W.  607,  discussing  statutory  penalty  for 
failure  to  pay  ordinary  tax  and  alleging  it  cannot  be  avoided  on  ground 
of  mistake  or  discharged  otherwise  than  full  payment. 

—  Double  assessment.  —  Cited  in  State  v.  Rand,  39  Minn.  507,  40 
N.  W.  838,  discussing  taxation  and  double  assessment. 

—  Mortgage  is  personal  property.  —  Cited  in  Territory  v.  Co-Opera- 
tive Bldg.  &  Loan  Assn.  10  N.  M.  340,  62  Pac  1098,  to  point  thai 
mortgage  to  secure  loan  of  corporation  is  personal  property. 

Cited  in  reference  note  in  2  L.R.A.  361,  to  point  that  except  between 
the  immediate  parties  the  mortgagor  before  foreclosure  is  owner  of 
tiie  property;  his  interest  is  real  estate,  to  be  conveyed,  attached, 
taxed  and  inherited  only  as  such,  while  the  interest  of  the  mortgagee 
is  mere  .personal  estate. 

—  Exemptions  from.  — Cited  in  Judge  v.  Spencer,  16  Utah,  249,  4S 
Pac  110,  discussing  exemption  of  property  from  taxation. 
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17  Ner.  166-172,  30  Pac  695.    ORS  WATER  DITCH  CO.  t.  RENO 
WATER  CO. 

Tnutees  — Not  actiac  and  not  resisnins.  —  Cited  in  Orr  Water  Ditch 
Co.  ▼.  Reno  Water  Co.  19  Nev.  67,  6  Pac.  75,  tniBtees  not  resigning 
and  not  acting  are  neither  truBtees  de  jure  nor  de  facto. 

Corporation — Directors. -— Cited  in  Oudin  etc.  Mfg.  Co.  v.  Conlan, 
24  Wash.  220,  75  Pac.  800,  discussing  whether  person  not  stoclc-holder 
can  be  director  of  corporation. 

Cited  in  reference  note  in  15  LJt.A.  419,  as  to  the  bankruptcy  of 
the  president  of  a  corporation  in  which  directors  must  be  shareholders 
will  not  make  his  acts  as  a  director  de  facto  invalid  although  his 
stock  had  passed  to  his  assignee. 

—  Dissolution,  practical  —  Cited  in  reference  note  in  103  Am.  St. 
Rep.  670,  to  point  that  it  has  been  said  that  the  effect  of  a  sale 
of  all  the  assets  of  a  corporation  is  a  practical,  though  not  a  legal, 
dissolution. 

17   Nev.   172-18^,   45   Am.   Repi   437,  30  Pac.   697.    PETERSON  t. 
BROWN. 

Cited  in  Haley  v.  Eureka  County  Bank,  21  Nev.  143,  26  Pae.  69, 
12  LJLA.  820,  to  point  that  the  bill  of  sale  in  question  was  equiva- 
lent to  the  deed  in  the  principal  case  and  that  cause  was  ruled  by  it; 
Halley  v.  Eureka  Co.  Bank,  21  Nev.  144,  26  Pac  69,  12  L.R.A.  815,  as 
to  similarity  between  cases  in  fact  that  parties  to  fraud  fell  out  after 
they  accomplished  their  purpose. 

Default  — Setting  aside.  — Cited  in  Halley  v.  Eureka  County  Bank, 
20  Nev.  418,  22  Pac.  1100,  discussing  when  default  should  be  set  aside. 

Deed  in  fraud  of  creditors.  —  Cited  in  Hallyburton  v.  Slagle,  130  N. 
C.  486,  41  S.  £.  879,  in  discussing  point  that  de^d  in  fraud  to  creditors 
ia  good  as  against  vendor. 

Cited  in  reference  notes  in  3  Am.  St.  Rep.  739,  to  point  that  neither 
party  to  a  fraudulent  conveyance  can  be  aided  in  a  court  of  justice, 
but  that  they  will  be  left  in  exactly  that  position  in  which  they  have 
placed  themselves  by  their  covinous  and  fraudulent  transactions,  and 
that  the  fraudulent  grantor  may  not  be  permitted  to  impeach  his  deed, 
or  to  revoke  or  rescind  such  executed  contract;  8  Am.  St.  Rep.  592, 
one  who  executes  deed  to  defraud  creditors  is  estopped  aa  to  his 
grantee. 

Cited  ih  reference  note  in  11  Eng.  RuL  Cas.  71. 

17  Nev.  180-184,  80  Pae.  828.    FURTH  t.  WTATT. 

No  citation. 

17  Not.  184-18%  80  Pa&r  699.    EX  PARTE  JOB. 

Discfaazge—*  Demurrer.  — Cited  in  reference  notes  in  66  L.R.A.  618, 
to  point  that  accused  committed  will  be  discharged  for  failure  to  ia- 
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diet  or  file  information;  66  LJLA.  622,  Nevada  Compiled  Lawt,  %  1914, 
provide  that  if  demurrer  is  allowed  the  judgment  shall  be  final  Ufcn 
the  indictment  demurred  to,  and  shall  be  a  bar  to  another  proaecn- 
tion,  unless  the  court,  being  of  opinion  that  the  objection  on  which 
the  demurrer  is  allowed  may  be  avoided  in  a  new  indictment,,  directs 
the  case  to  be  resubmitted  to  the  same  or  another  grand  jury. 

17  Nev.  18fr-195,  30  Pac.  435.    NICKALS  t.  WINN. 

Pre-emption. -^Followed  in  Nickals  v.  Bird,  17  Nev.  195,  30  Pac  436, 
as  to  pre-emption  claims  under  United  States  laws;  cited  in  Reinhart 
V.  Bradshaw,  19  Nev.  257,  3  Am.  St.  Rep.  886,  9  Pac.  245,  to  point  that 
right  of  pre-emption  cannot  be  exercised  upon  lands  held  by  another; 
Reinhart  v.  Bradshaw,  19  Nev.  258,  3  Am.  St.  Rep.  886,  9  Pac.  246, 
lands  held  by  constructive  occupancy  cannot  be  filed  by  another;  af- 
firmed in  Brown  v.  Killabrew,  21  Nev.  439,  33  Pac.  866,  as  to  pre- 
emption claims  under  United  States  laws;  United  States  v.  Williams, 
80  Fed.  314,  discussing  as  to  when  land  is  ''unappropriated  public 
land"  at  time  of  selection  by  state  or  at  date  when  it  was  lost  by 
state;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  592,  to  point  that  pos- 
session kept  up  by  person,  he  cannot  be  deprived  of  same  because  he 
did  not  apply  after  survey  for  purpose  of  purchase. 

Forcible^  fraudulent,  etc.,  entry.  —  (^ted  in  Nash  ▼.  McNamara, 

30  Nev.  134,  93  Pac.  408,  to  point  that  no  right  can  be  initiated  on 
government  land  in  actual  possession  of  another  by  forcible,  fraudulent 
or  clandestine  entry;  Short  v.  Read,  30  Nev.  381,  96  Pac.  1061,  to  point 
that  right  in  government  land  cannot  be  initiated  by  trespass;  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.  112  Fed.  17,  61  L.R.A.  242,  50 
C.  C.  A.  79,  to  point  that  no  right  on  government  land  in  possession 
of  another  can  be  acquired  by  forcible,  fraudulent  or  clandestine  en- 
try; Clipper  Mining  Co.  v.  Eli  Mining  etc.  Co.  194  U.  S.  231,  48  L.  ed. 
952,  24  Sup.  Ct.  632,  and  Empire  State-Idaho  Mining  etc  Co.  v. 
Bunker  Hill  Min.  etc.  Co.  114  Fed.  419,  52  C.  C.  A.  219,  to  point  that 
ho  one  can  obtain  right  to  government  land  which  is  in  actual  pos- 
session of  another  by  forcible,  fraudulent  or  clandestine  entry. 

^7  Nev.  195,  30  Pac  436.    NICKALS  t.  BIRD. 

No  citation. 

17  Nev.  197-203,  30  Pac  700.    LAMANCE  v.  BYRNES. 

Statement  on  appeal.  —  Followed  in  Earles  v.  Gilham,  20  Nev.  48, 
14  Pac  687,  on  point  that  where  statement  on  appeal  does  not  eon- 
tain  specifications  of  error,  it  will  be  disregarded. 

Reopening  case  for  evidence  —  Discretion.  —  Cited  in  Sweeney  v. 
Hjul,  23  Nov.  418,  48  Pac  1038,  as  to  discretion  of  trial  oourt  to  n- 
open  case  for  additional  evidence 
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17  Her.  209-208,  30  Pae.  702.    SEHO  WATER  CO.  ▼.  LEETS. 

Affirmed  in  Reno  Water  Co.  ▼.  Lee,  17  Nev.  208,  30  Pac.  886,  ques- 
tions involved  being  the  same. 

Corporation  — Power  of  president.  ^- Cited  in  Dallas  lee  Factory  etc 
Go.  v.  Crawford,  18  Tex.  Civ.  App.  181,  44  S.  W.  878,  to  point  that 
president  and  general  manager  of  corporation  has  implied  authority 
to  employ  counsel  to  represent  it  in  litigation  without  special  action 
of  board  of  directors;  Femald  v.  Spokane  etc.  Tel.  Co.  31  Wash.  677, 
72  Pae.  463,  to  point  that  counsel  employed  by  president,  etc.,  of 
corporation  may  bind  same  by  action  in  case  within  ordinary  power 
of  counsel. 

Cited  in  reference  note  in  14  LJt.A.  360,  to  point  that  the  president 
of  a  water  company  has  authority  to  institute  a  suit  for  an  injunction 
against  the  use  of  water  belonging  to  the  company. 

Water  company.  — Cited  in  reference  notes  in  61  L.RA.  108,  to  point 
that  permission  given  by  the  superintendent  of,  and  owner  of  all  the 
stock  in  a  water  company,  to  tap  a  main  for  water  supply,  does  not 
pass  an  interest  in  the  property,  but  is  a  mere  parol  license  revocable 
at  will;  13  L.R.A.(N.S.)  134,  the  possession  of  water  rights  under  a 
system  of  waterworks  is  presumptive  evidence  of  ownership, 

17  9ev.  208,  30  Pac  886.    RENO  WATER  CO.  ▼.  tEE. 
No  citation. 

17  Nev.  209-217,  45  Am.  Rep.  442,  30  Pac.  829.    TOGNIITI  ▼.  KYLE. 

Construction.  — Cited  in  Wilson  v.  HiH,  17  Nev.  406,  30  Pac  1077, 
in  construing  provision  of  §§  292  and  294,  Compiled  Laws;  Wilson  v. 
Hill,  17  Nev.  407,  30  Pac.  1078,  in  construing  sufficiency  of  delivery 
under  statute  of  frauds. 

Instruction.  — Cited  in  State  v.  Buralli,  27  Nev.  65,  71  Pac  636, 
to  point  that  an  instruction  which  assumes  facts  in  dispute,  or  that 
are  not  admitted,  is  erroneous.  This  does  not  interfere  witli  the  right 
of  the  court  during  the  trial  to  state  the  testimony  or  what  a  witness 
aaid,  without  assuming  whether  it  is  true;  leaving  the  jury  to  draw 
its  own  inference  as  to  what  it  establishes. 

Sale  of  personal  property  —  Delivery  and  possession.  —  Followed  in 
Hoffman  v.  Owens,  104  Pac.  (Nev.)  242,  on  point  that  statute  requires 
that  on  sale  personal  property  shall  be  taken  into  possession  of  vendee 
in  order  to  be  operative  as  to  creditor  of  vendor;  cited  in  Hoffman  v. 
Owens,  104  Pac.  (Xev.)  243,  to  point  that  principal  case  cites  McKib- 
bin  V.  Martin,  64  Pa.  St.  352,  3  Am.  Rep.  588,  with  approval  on  point 
as  to  necessity  of  vendee  of  personal  property  taking  possession  thereof; 
Barker  v.  Livingston  Co.  Nat.  Bank,  30  HI.  App.  604,  in  discussing  suf- 
ficiency of  delivery  to  protect  against  subsequent  purchasers. 

Cited  in  reference  note  in  97  Am.  Dec.  347,  to  point  that  in  the  case 
of  ponderous  articles  or  of  property  of  which  from  its  nature  or  sit- 
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uation  it  is  impracticable  to  make  actual  mannal  delivery,  such  iaD^ 
ery  only  need  be  made  as  the  cireumetances  reasonably  admit  of. 
(Sted  in  reference  note  in  5  Eng.  Rul.  Cas.  97. 

Vaxiance.  —  Cited  in  Colorado  Mortg.  etc  Co.  y.  Rees,  21  Colo.  4S9^ 
42  Pac.  43,  in  discussing  point  as  to  variance  between  evidence  intro- 
duced on  part  of  defendant  and  act  of  negligence  as  cause  of  injury. 

17  Nev.  217-224,  30  Pac  886.    WUEST  ▼.  WUEST. 

Cited  in  Lake  v.  Bender,  18  Nev.  402,  7  Pac.  74,  as  to  reargumeni 
being  invited  touching  correctness  of  decision  in  principal  case. 

Divorce.^ Cited  in  Powell  v.  Campbell,  20  Nev.  238,  19  Am.  St.  Rep. 
350,  20  Pac  158,  2  L.RA.  617,  as  upholding  award  of  real  estate  to 
wife  absolutely;  Bickley  v.  Bickley,  136  Ala.  553,  34  So.  947,  in  discuss- 
ing right  to  bring  cost  suit  against  plaintiff  in  action  for  divorce; 
Eikenbury  v.  Bums,  33  Ind.  App.  72,  70  N.  E.  838,  in  discussing  recog- 
nition of  doctrine  of  ecclesiastic  court  in  relation  to  divorce  ease; 
Berdolt  v.  Berdolt,  56  Neb.  796,  77  N.  W.  401,  to  point  that  under 
rule  of  common  law  defendant  may  be  entitled  to  receive  affirmative 
relief  and  in  absence  of  statute  on  subject  this  rule  may  be  followed 
(in  divorce  cases). 

Verdict  —  Affidavit  of  jurors  to  impeach.  —  Cited  in  Southern  No- 
vada  6.  &  S.  Min.  Co.  v.  Holmes  Min.  Co.  27  Nev.  151,  103  Am.  St 
Rep.  759,  73  Pac.  764,  as  to  receiving  affidavits  of  jurors  to  impeach 
verdict. 

17  Nev.  224-230,  30  Pac  831.    STATE  v.  KcKIBSKAH. 

Indictment  for  forgery.  —  Cited  in  Roush  v.  State,  34  Neb.  S27,  51 
N.  W.  755,  to  point  that  it  is  not  necessary  to  allege  in  information 
for  uttering  false  bank  draft  that  bank  named  is  emrporatioa  wider 
law  of  state. 

Circumstantial  evidence.— Cited  In  reference  note  in  97  Am.  St 
Rep.  801,  to  point  that  comments  by  the  judge  upon  various  eases 
where  circumstantial  evidence  wrongly  produced  convictions  wore  up- 
held. 

17  Nev.  230-244,  30  Pac  878.    LAKE  ▼.  LAKE. 

Judgments  —  Dissimilar  in  same  action.  —  Cited  in  Lake  v.  Lake,  18 
Nev.  376,  4  Pac  718,  to  point  that  dissimilar  judgments  may  bo  pro- 
nounced in  same  action. 

Divorce  —  Allowance  on  appeal  —  Cited  in  dis.  op.  of  Ross,  J.,  ia 
Ex  Parte  Winter,  70  Cal.  294,  11  Pa.  631,  in  discussing  right  of  trial 
court  to  make  allowance  for  counsel  fees  in  appellate  court  after  appeal 
has  been  perfected;  cited  in  Pleyte  v.  Pleyte,  15  Colo.  127,  85  Fac  26, 
discussing  alimony  on  appeal;  Lane  v.  Lane,  26  App.  D.  C.  237,  to  point 
that  power  to  make  an  order  for  aUowanoe  of  counsel  foea  ponding 
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appeal  is  incident  to  appellate  power  yested  in  court;  diBtinguished  In 
State  ex  rel.  Shroder  ▼.  Phillips,  32  Fla.  408,  13  So.  922,  on 
application  for  allowance  on  ground  that  in  principal  case  appeal  had 
not  been  demurred  to  while  in  case  under  trial  it  had;  Roby  y.  Roby, 
9  Ida.  375,  74  Pae.  968,  on  ground  of  constitution  and  statute  in  dis- 
cussing allowance  pending  appeal;  cited  in  Shors  v.  Shors,  133  Iowa, 
27,  110  N.  W.  18,  to  point  that  trial  court  has  no  jurisdiction  to  make 
allowance  pending  appeal  after  appeal  has  been  perfected;  Hall  v.  Hall, 
77  Miss.  744,  27  So.  637,  to  point  that  appellate  court  may  make  an 
allowance  of  pending  appeal;  Bordeaux  t.  Bordeaux,  26  Mont.  535,  69 
Pac  104,  discussing  jurisdiction  of  supreme  court  to  allow  suit  money 
pending  appeal;  Mosher  t.  Mosher,  16  N.  D.  276,  126  Am.  St.  Rep.  654, 
113  N.  W.  101,  12  L.R.A.(N.S.)  824,  as  to  appellate  court's  inherent 
power  to  compel  husband  to  furnish  wife  with  means  to  prosecute 
or  defend  appeal  in  divorce  proceedings;  O'Brien  t.  O'Brien,  36  Or. 
94,  67  Pac.  374,  discussing  jurisdiction  of  supreme  court  to  allow  ali- 
mony pendente  lite;  Smith  v.  Smith,  61  S.  C.  386,  29  S.  E.  229,  dis- 
cussing power  of  trial  court  at  chambers  to  grant  suit  money  and  ali- 
mony pendente  lite. 

Jurisdiction.  — ated  in  Prine  v.  Prine,  86  Fla.  686,  18  So.  784, 

34  liSLA.  90,  as  to  constitutional  grant  of  jurisdiction  in  divorce  casen 

*— -Appeal  from  part  of  order,  etc.  — Cited  in  Kremer  v.  Kremer,  76 
Kan.  139,  90  Pac  1000,  discussing  when  party  may  take  an  appeal 
from  part  of  final  order  or  judgment. 

Judicial  system  —  Change.  —  Cited  in  Ex  Parte  Cox,  44  Fla.  640,  83 
So.  610,  61  L.R^  736,  to  point  that  constitutional  judicial  system 
cannot  be  changed  by  legislature. 

17  Her.  245-259,   30   Pac    882.    CCONHOS   t.   HORTH   TRUCKSS 
DITCH  CO. 

No  citation. 

17  Her.  259-275,  30  Pac  887.    STATE  t.  CENTRAL  PAC.  R.  CO. 

Beard  of  equalisation — Jurisdiction.  —  Cited  in  State  v.  Sadler,  21 
Ner.  17,  23  Pac.  800,  to  point  that  the  board  of  equalization  has  no 
jurisdiction  to  act  unless  it  is  shown  that  the  complaining  party 
furnished  a  statement  to  the  assessor  as  provided  by  law,  or  that  no 
demand  was  made  for  such  a  statement;  that  the  burden  of  proof  is 
apon  the  defendant  to  show  that  such  statement  was  furnished,  or 
that  no  demand  therefor  was  made. 

Change  of  venue.  —  Cited  in  Gamble  ▼.  First  Judicial  Dist.  Ct  27 
Nev.  248,  74  Pac.  633,  as  to  motion  for  change  of  venue. 

Official  record  —  Amendment.  —  Cited  in  Tod  v.  Crisman,  123  Iowa, 
7t7,  99  N.  W.  691,  discussing  right  of  officer  to  amend  record  to  be 
kept  by  him;  Olympian-Tribune  Pub.  Go.  v.  Byrne,  28  Wash.  83,  68 
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Pac.  336,  to  point  that  board  of  county  commissioners  has  same  powtr 
to  amend  record  according  to  truth. 

17  Ney.  275-289,  30  Pac.  891.    STATE  t.  COLLTER. 

Jury  —  Challenge  to  paneL  —  Cited  in  State  v.  Si  mas,  25  Nev.  442^ 
62  Pac.  243,  to  point  that  courts  have  no  power  to  originate  new  and 
distinct  ground  of  challenge  to  panel;  State  ▼.  Williams,  102  Pac 
(Nev.)  975,  discussing  challenge  to  panel  of  grand  jury;  State  r.  Witt, 
33  Or.  696,  55  Pac  1053,  in  discussing  irregularity  in  organization  of 
grand  jury  and  when  objection  is  to  be  taken  therefor. 

—^Selection  of  jurors,  etc.  — Cited  in  reference  notes  in  12  Am. 
St.  Rep.  903,  to  point  that  selection  of  juror  should  be  from  "jury 
list;"  27  L.R.A.  782,  the  mode  of  selecting  the  grand  jury  is  not  a 
statutory  ground  for  setting  aside  an  indictment,  especially  after  a 
plea  not  guilty;  28  LJt.A.  205,  the  names  of  all  the  grand  jurors  were 
not  on  the  official  list  will  not  be  a  disqualification. 

Indictment  —  Sufficiency.  —  Cited  in  State  v.  Buralli,  27  Nev.  49,  71 
Pac  534,  to  point  that  though  indictment  was  not  sufficient  at  com- 
mon law,  statutory  provisions  would  control  and  cure  slight  irregu- 
larities; State  V.  McLennen,  16  Or.  61,  16  Pac.  880,  in  discussing  suf- 
ficiency of  indictment  for  "assault  with  dangerous  weapon;"  Birker 
V.  State,  118  Wis.  Ill,  94  N.  W.  644,  to  point  that  information  char 
ging  defendant  with  assault  with  dangerous  weapon  with  intent  to 
murder  will  sustain  verdict  upon  assault  with  intent  to  do  great  bodily 
harm. 

Motion  in  arrest.  —  Cited  in  State  v.  Smith,  12  Mont.  387,  30  Pftc 
680,  in  discussing  motion  for  arrest  of  judgment. 

Plea  of  not  guilty  — Withdrawal.  — Cited  in  State  v.  Van  Nice,  7 
8.  Dak.  108,  63  N.  W.  538,  holding  it  within  discretion  of  trial  court 
to  allow  plea  of  not  guilty  to  be  withdrawn  on  motion  to  set  aside 
indictment  upon  which,  if  established,  may  be  fatal  to  verdict. 

17  Nev.  289-309,  30  Pac  896.    ESSER  ▼.  SPAULDING. 

Constitutional  law.  —  Cited  in  State  v.  Board  of  Com'rs,  21  Nev.  239, 
29  Pac  976,  as  to  consolidation  of  offices;  State  v.  Board  of  Com'rs, 
22  Nev.  416,  41  Pac.  151,  as  to  constitutionality  of  statutes  of  1896, 
p.  107;  Eidemiller  v.  City  of  Tacoma,  14  Wash.  384,  44  Pac  880,  in 
discussing  law  1893,  p.  73,  and  ordinance  number  29  of  city  of  Tacoma. 

Creditor  of  county.  —  Cited  in  reference  notes  in  68  Am.  Dec  300, 
to  point  that  no  ordinary  creditor  of  a  county  acquires  any  vested 
right  in  its  revenue  until  the  money  is  actually  in  the  treasury,  and 
if  a  law  is  passed  before  the  money  comes  into  the  treasury  which 
makes  other  disposition  of  a  part  of  a  certain  fund,  the  holders  of 
rrrti float es  on  that  fund  acquire  no  vested  right  to  such  money  lUttD 
the  provisions  of  the  last  law  have  been  complied  with 
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Xz  post  facto  Uws.  —  Cited  in  reference  note  in  1  L.R.A.  632,  to 
point  that  ex  post  facto  laws  relate  to  penal  and  criminal  proceed- 
ings which  impose  punishment  or  forfeitures,  and  not  to  civil  pro- 
ceedings which  affect  private  rights  retrospectively. 

17  NeT.  300-^322,  30  Pac.  997.    STIHSON  t.  SWEENEY. 

Elections.  — Cited  in  State  v.  Davis,  20  Nev.  229,  19  Pae.  899,  as 
to  point  that  provisions  of  statute  relating  to  election  should  be  strict- 
ly pursued  but  that  noncompliance  therewith  on  part  of  registry  agents, 
etc.  will  not  affect  election  fairly  and  honorably  held;  Buclcner  ▼. 
Lynip,  22  Nev.  438,  41  Pac.  764,  30  L.R.A.  357,  cited  as  to  effect  of 
failure  of  inspectors  to  remove  strips  with  number  from  ballot;  Hous- 
ton V.  Anderson,  145  Cal.  324,  78  Pac.  633,  in  discussing  legality  of 
vote  where  party  was  entitled  to  vote  if  registered  and  to  attempt  to 
comply  with  law  as  to  registration;  Bates  v.  Crumbaugh,  114  Ky.  454, 
71  S.  W.  77,  to  point  that  where  there  is  no  question  of  correctness 
of  return  or  qualification  of  oflOcers  or  voters,  vote  will  not  be  rejected 
for  lack  of  qualification. 

Cited  in  reference  notes  in  90  Am.  Dec.  61,  to  point  that  failure 
of  one  or  all  of  election  officers  conducting  election  in  a  given  precinct 
to  take  the  oath  required  by  law  cannot  affect  the  result  if  the  elec- 
tion is  otherwise  fair,  and  an  honest  count  is  had;  90  Am.  St.  Rep. 
58,  where  a  noncompliance  with  the  provisions  of  the  registry  laws 
are  not  essential  to  the  purity  of  elections,  voters  should  not  be  de- 
prived of  their  votes;  90  Am.  St.  Rep.  59,  a  disregard  of  the  provi- 
sions of  the  registry  law  as  to  the  time  of  registration  will  not  neces- 
sarily invalidate  an  election  held  under  such  registration,  unless  the 
violation  of  the  law  is  flagrant.  It  is,  therefore,  held  that  the  failure 
of  a  registry  agent  to  keep  office  hours  as  required  by  statute  will 
not  usually  invalidate  an  election;  12  L.R.A.  706,  the  time  of  the  three 
days'  notice  as  to  illegal  votes,  to  be  given  before  the  trial,  must  be 
computed  by  including  the  first  and  excluding  the  last  day. 

17  Nev.  322-337,  30  Pac.  1004.    BIANCHI  y.  MA66INI. 

Evidence  —  Error  in  exclusion  cured  law.  —  Cited  in  Winter  v.  Ful- 
stone,  20  Nev.  268,  21  Pac.  204,  to  point  that  error  in  excluding  testi- 
mony is  cured  by  its  admission  at  a  subsequent  stage  of  the  trial. 

Defense.  ~- Cited  in  reference  note  in  20  L.R.A.(N.S.)  1070,  to  point 
that  in  the  principal  ease  tho  plaintiff  agreed  to  cut  all  the  wood  on 
defendant's  premises  and  bum  it  into  charcoal  and  deliver  it  to  defend- 
ant at  so  much  per  bushel.  In  an  action  for  the  contract  price,  the 
court  said:  "If  the  respondents  had  not  cut  all  the  wood,  this  fact 
oonld  have  been  pleaded,  and  damages,  if  any  resulted  from  the  failure, 
reoovered  as  an  offset;  but  it  could  not,  under  the  circumstances  of 
tUa  easob  be  urged  as  an  absolute  defense  to  the  action. 
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17  Nev.  337-^60,  30   Pac.    1006.    STATS   EZ  SSL.  COPELAHB  t. 
WOODBURY. 

ConatitutionAl  Uw.<— CSted  in  State  y.  Donovan,  20  Nev.  78,  15  Fu. 
784,  as  to  power  of  legislature  to  make  classification  of  counties;  Stata 
y.  Donovan,  20  Nev.  80,  15  Pae.  785,  holding  constitutional  Stats.  1879» 
p.  114,  restricting  gaming. 

17  Nev.  361-364,  30  Pac.  995.    STATS  T.  AH  KUN6. 

Circumstantial  evidence.  —  Cited  in  reference  note  in  97  Am.  St.  Rep. 
777,  to  point  that  the  existence  of  the  inculpatory  facts  in  circum- 
stantial evidence  need  not  be  absolutely  incompatible  with  the  inno- 
cence of  the  accused,  and  incapable  of  explanation  upon  any  other  rea- 
sonable hypothesis  than  that  of  guilt,  the  true  rule  being  that  the 
facts  shall  not  only  be  consistent  with  the  guilt  of  the  accused,  but 
inconsistent  with  any  other  rational  conclusion;  to  require  absolute 
incompatibility  with  innocence  beinir  to  require  proof  of  guilt  beyond 
the  possibility  of  a  doubt. 

17  Ney.  365-376,  30  Pac.  1000.    STATS  y.  McMAHON. 

Arson  —  Evidence  of  other  fires.  —  Cited  in  State  v.  Roberts,  28  Nev. 
375,  82  Pac.  103,  to  point  that  on  a  trial  for  arson  evidence  of  other 
fires  may  be  admitted. 

Appeal.  — Cited  in  State  v.  Williams,  28  Nev.  412,  82  Pac  355,  as  to 
failure  to  take  exception  to  statement  of  prosecuting  attorney  as  to 
what  facts  he  expected  to  prove  and  failed  to  prove;  Smith  v.  Wells 
Estate  Co.  29  Nev.  416,  91  Pac.  316,  to  point  that  affidavits  will  not 
be  received  to  show  irregularities  or  proceedings  not  regularly  certi- 
fied. 

Cited  in  reference  notes  in  46  JmRJL,  643,  to  point  that  the  general 
rule  is  that  before  the  supreme  court  can  review  questions  with  rela- 
tion to  improper  language  used  by  the  state's  attorney  in  argument 
in  a  criminal  case,  'the  attention  of  the  trial  court  must  be  challenged 
by  proper  objection  to  the  language,  and  opportunity  given  to  prevent 
or  /correct  the  abuse;  46  L.R.A.  647,  misconduct  of  counsel  in  argument 
will  not  be  considered  on  appeal  where  it  only  appears  in  an  affidavit 
of  defendant  or  his  attorney  which  is  not  in  the  bill  of  exceptions,  and 
is  in  no  way  autuenticated. 

Jury  — Separation  of  jury,  presumption. — Cited  in  State  v.  Sly,  11 
Ida.  120,  80  Pac.  1129,  discussing  as  to  when  error  will  be  presumed 
from  separation  of  jurors. 

Cited  in  reference  note  in  103  Am.  St.  Rep.  166,  to  point  that  the 
ri^rht  of  the  accused  to  object  to  a  separation  of  the  jury  may  be 
waived  by  failing  to  make  timely  objection. 

Waiver  of  objection  to.  —  Cited  in  Flynn  v.  State,  97  Wis.  48, 

72  N.  W.  374,  discussing  waiver  of  objection  to  jury. 
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17  NtT.  876-^79,  30  Pac  1074.    STATK  y.  DAU6HERT7. 

Declaration— Set  gestae.  —  Cited  in  People  v.  Dewey,  2  Idaho,  83 
(2  Idaho,  87),  6  Pac.  106,  and  Coffin  ▼.  Bradbury,  3  Ida.  784,  35  Pac. 
719,  to  point  that  declarations  to  become  part  of  res  gesta,  must 
accompany  the  act;  distinguished  in  Havens  v.  Rhode  Island  etc  Ry. 
Oo.  26  R.  L  54,  58  Atl.  249,  as  supporting  plaintiff's  case  on  the  point 
of  res  gestSB. 

Cited  in  reference  notes  in  96  Am.  Dec.  64,  to  point  that  declarations 
made  by  one  who  had  been  assaulted,  a  few  minutes  after  the  diffi- 
culty, to  the  effect  that  the  defendant  committed  the  assault,  were 
not  of  the  res  gestie,  and  were  inadmissible;  58  Am.  Rep.  193,  defend- 
ant was  tried  for  the  assault  with  intent  to  kill  an  individual  who  was 
not  present  at  the  trial.  The  prosecution  was  allowed  to  prove  the 
declarations  made  by  Davis,  a  few  minutes  after  the  difficulty,  to 
persons  who  were  present,  to  the  effect  that  defendant  made  the  as- 
sault. Held,  error;  that  the  declarations  were  not  admissible  in  evi- 
dence as  part  of  the  res  gestee;  19  L.R.A.  741,  in  the  principal  case  the 
principal  fact  was  the  assault.  On  the  trial  the  prosecution  was  al- 
lowed to  prove  the  declarations  made  by  the  person  assaulted  a  few 
minutes  after  the  difficulty  to  the  effect  that  the  defendant  made  the 
assault.  It  was  held  that  these  statements  were  simply  a  narrative 
of  a  past  transaction. 

17  Her.  380-382.    STATE  EX  REL.  BOARD  COttPRS  T.  KIRlfAN. 
No  citation. 

17  Nev.  383-^01,  30  Pac  106a    BARNES  ▼.  WOODBXTRY. 

Taxation  —  Situs  of  perconal  property  for.  —  Cited  in  Robinson  v. 
Longley,  18  Nev.  73,  1  Pac.  378;  affirmed  in  Ford  v.  McGregor,  20 
Nev.  449,  452,  14  Pac  586,  and  State  v.  Shaw,  21  Nev.  225,  29  Pac 
322,  cited  in  Trammel  v.  Connor,  91  Ala.  399,  8  So.  495;  Rosasco  v. 
County  of  Tuolumne,  143  Cal.  434,  77  Pac  149  (cattle  grazing  into 
adjoining  county);  Smith  v.  Mason,  48  Kan.  589,  30  Pac  171  (cattle 
assessable  at  home  ranch);  Flowerree  Cattle  Co.  v.  Lewis  &  Clarke  Co. 
33  Mont.  38,  81  Pac.  400  (cattle  assessable  at  home  ranch  where  only 
temporarily  in  another  county);  Prairie  Cattle  Co.  v.  Williamson,  5 
Okla.  493,  <?»  Pac  939,  and  Holcomb  v.  Kelilier,  5  S.  Dak.  445,  59  N.  W. 
228,  as  to  situs  of  personal  property  for  purposes  of  taxation;  State 
V.  Shaw,  21  Nev.  227,  29  Pac  323,  to  point  that  principal  case  was 
decided  upon  demurrer  to  complaint;  State  v.  Shaw,  21  Nev.  229,  29 
Pac  323,  in  discussing  meaning  of  words  "home  ranch;"  Prairie  Cattle 
Co.  V.  Williams,  5  Okla.  493,  49  Pac  939,  where  cattle  owned  in  anothor 
state  or  territory  wander  into  the  state  in  grazing  and  remain  there 
throughout  the  year,  they  are  properly  taxable  in  Oklahoma;  Holcomb 
T.  Keliher,  5  8.  Dak.  445,  59  N.  W.  228,  in  holding  county  in  which 
herd  of  stock  situated  and  kept  for  the  purposes  of  taxation  is  largely 
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question  of  fact  and  finding  of  trial  court  cannot  be  disturbed. imlew 
preponderance  against  it. 

Cited  in  reference  notes  in  62  Am.  St.  Rep.  449,  to  point  that  the 
owner  may  be  taxed,  on  account  of  the  property,  at  the  place  where 
it  is,  although  not  the  place  of  his  own  domicile,  and  even  if  he  is  not 
a  citizen  or  a  resident  of  the  state  which  imposes  the  tax;  62  Am.  St, 
Rep.  465,  if,  however,  the  animals  are  kept  at  the  **home  ranch"  a 
portion  of  the  year,  though  they  may  roam  and  graze  in  other  counties 
a  part  of  the  time,  their  situs,  for  the  purpose  of  taxation,  is  at  the 
''home  ranch"  where  they  belong. 

17  NcT.  401-409,  30  Pac.  1076.    WILSON  ▼.  HILL. 

Statutory  construction.  —  Cited  in  Lutz  ▼.  Kinney,  24  Ner.  47,  49 
Pac.  454,  construing  act  of  March  2,  1885;  Lutz  v.  Kinney,  24  Ney.  48, 
49  Pac.  454,  to  point  that  amendment  to  Stat.  1885,  p.  53,  and  1887, 
p.  66,  are  the  rule  and  announced  in  principal  case  in  relation  to  mort- 
gaged property. 

Fraudulent  conveyance.  —  Cited  in  Hoffman  y.  Owens,  104  Pac  (Ner.) 
242,  in  discussing  object  of  §  2703,  Compiled  Laws  relating  to  fraudu- 
lent conveyances. 

Statute  of  frauds.  —  Cited  in  Parlin  etc.  Co.  v.  Spencer,  51  Kan.  579, 
33  Pac.  366,  to  point  burden  of  proving  possession  under  statute  of 
frauds  is  upon  claimant;  Strahorn-Hutton-Evans  Commission  Co.  t. 
Quigg,  97  Fed.  738,  38  C.  C.  A.  395,  to  point  that  possession  of  mort- 
gagee under  unrecorded  chattel  mortgage  must  be  actual,  open  and 
public,  so  creditors  and  purchasers  who  inquire  with  reasonable  dili- 
gence will  receive  notice. 

Cited  in  reference  notes  in  97  Am.  Dec.  343,  to  point  that  the  prin- 
cipal case  the  mortgagor  of  324  cords  of  wood  lying  on  the  roadside 
went  with  the  mortgagee  to  the  place  and  said  to  him:  "There  is 
the  wood.  I  deliver  it  to  you  as  security  for  the  money  loaned."  The 
wood  was  not  marked,  nor  was  any  one  put  in  charge  of  it,  but  the 
mortgagee  went  occasionally  to  see  that  no  one  interfered  with  it. 
It  was  held  as  not  a  sufficient  change  of  possession  as  against  creditors; 
97  Am.  Dec.  546,  Lawrence  v.  Bemham,  4  Nev.  361,  is  affirmed  in 
principal  case  on  point  that  retention  of  possession  of  chattel  by  vendor 
after  sale  is  exclusive  proof  of  fraud;  18  L.R.A.  619,  by  the  Nevada 
statute  failure  of  the  mortgagee  to  take  and  retain  possession  ia  con- 
clusive evidence  of  fraud. 

Cited  in  reference  note  in  5  Eng.  RuL  Cas.  96. 

17  Nev.  409-417,  30  Pac  826.  S0DERBER6  v.  CROCKETT. 

Cited  in  Clarke  v.  Eureka  County  Bank,  123  Fed.  926, 
escrow  agreement  and  condition  precedent. 
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17  nev.  417-421.    BROWH  r.  WASSEII. 
No  citatioiL 

17  Ner.  422-424.    STATE  EX  RSL.  FREDERICKS  T.  CANOVAll. 
No  dtation. 


17  Kev.  424-428,  30  Pac  1080.    STATE  t.  LOVELESS. 

Corpus  deUcti  — Cited  in  SUte  y.  Cardelli,  19  Nev.  325,  10  Pac  437, 
to  point  that  eorpua  delicti  may  be  established  by  circumstantial 
«vidence. 

Cited  in  reference  note  in  68  L.R.A.  76,  to  point  that  the  solo 
object  of  the  instruction  was  to  inform  the  jury  that  the  corpus  de- 
licti need  not  be  proved  by  direct,  positive  evidence,  but  might  be 
established  like  any  other  fact,  by  circumstantial  evidence;  a  princi- 
ple of  law  which  the  court  said  was  not  denied. 

Instrnctiona.  — Cited  in  State  v.  Hartley,  22  Nev.  362,  40  Pac.  376, 

28  LJLA.  42,  to  point  that  all  instructions  must  be  given  in  view  of 
a  certain  state  of  facts,  and  whether  the  court  enumerates  these  facts 
or  leaves  the  jury  to  infer  them  can  ordinarily  make  no  difference,  so 
long  as  no  attempt  is  made  to  influence  or  control  their  conclusions 
as  to  what  the  facts  are. 

17  Hev.  429-435,  30  Pac.  1082.    SADLER  r.  TATTL 

Attachment  and  execution  —  Executed  by  sheriff.  — Followed  in 
Tonopah  Banking  Corporation  v.  McKane  M.  Co.  103  Pac.  (Nev.)  231, 
on  point  that  writs  of  attachment  and  execution  must  be  executed 
by  the  sheriff  in  the  county  in  which  the  property  is  situated. 

17  iitv.  435-447,  30  Pac.  1084.    STATE  ▼.  LEVIGNE. 

Instruction.^ Cited  in  State  v.  Slingerland,  19  Nev.  142.  7  Pac.  284, 
in  passing  on  instruction;  State  v.  Harris,  61  La.  Ann.  1109,  26  So. 
65,  to  point  that  it  is  the  duty  of  court  to  instruct  jury  upon  every 
phase  of  ease  made  by  the  evidence;  United  States  v.  Snow,  4  Utah, 
307,  9  Pac.  693,  in  discussing  form  of  instruction;  State  v.  Shockley, 

29  Utah,  84,  80  Pac.  885,  to  point  that  where  there  is  any  evidence, 
however  slight,  supported  hypothically  upon  which  request  to  charge 
is  based,  the  request,  or  an  instruction  on  the  courts  on  motion  should 
be  given. 

Cited  in  reference  notes  in  110  Am.  St.  Rep.  665,  to  point  that  if 
there  is  any  evidence,  however  slight,  which  supports  the  hypothesis 
upon  which  the  request  to  charge  is  based,  the  request,  or  an  instruc- 
tion on  the  court's  own  motion,  should  be  given;  20  L.R.A.  619,  if  the 
jury,  from  a  consideration  of  all  the  evidence  including  that  of  char- 
acter, believe  the  defendant  is  guilty  they  should  convict  notwithstand- 
ing the  previous  good  character  of  the  defendant;  21  L.R.A.(N.S.)  499, 

33 
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whether  or  not  a  weapon  is  deadly  is  a  question  for  tho  jury 

the  character  of  the  weapon  is  doubtful,  or  when  the  questioa  depends 

upon  the  manner  of  its  use. 

17  Ner.  447-449,  30  Pac  1087.    REBSB  y.  SINKEAD. 
Reese  t.  Kinkead,  20  Nev.  66,  14  Pac  871,  same  case  oa  seooBd 

appeal. 

Partnership.  —  Affirmed  in  Reese  ▼.  Kinkead,  18  Key.  128,  1  Pise. 
668,  as  to  sufficiency  of  allegation  of  partnership;  Ranney- Alton  Mer- 
^cantile  Go.  ▼.  Hanes,  9  Okla.  476,  60  Pac.  285,  to  point  surviving  partner 
is  proper  party  to  sue  in  all  eases  touching  unsettled  partaaniup 
affaira. 


NOTES 


ON  THE 


NEVADA  REPORTS 


CASES  IN  18  NEVADA 

18  Kev.  21-28,  1  Pac.  831.    VICTOR  MILL.  &  MIH.  CO.  t.  JUSTICE 

COURT. 

Simunoiia  — CoflstrnctiTe  semce.  —  Cited  in  Coffin  ▼.  Bell,  22  Ney. 
18S,  68  Am.  8t.  Rep.  738,  37  Pae.  241,  as  to  conatructive  senriee  of 
smnmoiiB;  Cohen  v.  Portland  Lodge  etc.  144  Fed.  271,  to  point  that 
probative  facts  setting  out  in  affidavit  for  substituted  service,  must 
justify  eourt  in  being  satisfied  of  ultimate  facts  required  by  statute. 

18  Her.  28-34,  1  Pac.  827.    SIMPSON  t.  060. 

Statement  —  On  appeal.  —  Followed  in  Jones  v.  Adams,  18  Nev.  60, 
8  Pae.  798,  on  point  that  statement  must  be  authenticated;  eited  in 
Boyd  T.  Anderson,  18  Nev.  860,  4  Pae.  498,  as  to  statement;  distin- 
guished In  Bliss  T.  Grayson,  24  Nev.  438,  66  Pac.  234,  holding  language 
of  principal  case  regarding  limitation  of  court  to  authenticated  appeal 
dictum;  Bliss  v.  Grayson,  24  Nev.  460,  66  Pae.  248,  to  point  that  plead- 
ings were  read  or  referred  to  on  order  on  motion  may  be  shown  by  cer- 
tificate of  judge  to  that  effect;  followed  in  Adams  v.  Rogers,  102  Pac. 
(Ney.)  699,  on  point  findings  of  district  court  cannot  be  considered 
on  appeal  unless  embodied  in  statement. 

——On  motion  for  new  trial.  — Cited  in  Rosina  v.  Trowbridge,  20 
Kev.  117,  17  Pac  767,  to  point  that  what  is  embodied  in  statement  on 
motion  for  new  trial  will  not  be  considered  on  appeal;  Crosby  v.  North 
Bonanza  M.  Co.  23  Nev.  76,  42  Pac.  684,  to  point  that  where  state- 
ment on  motion  for  new  trial  did  not  appear  to  have  been  served  on 
plaintiff  appeal  will  be  dismissed;  Finnegan  v.  Ulmer,  104  Pac.  (Nev.) 
18,  to  point  that  question  whether  evidence  supports  judgment  can- 
not be  considered  where  there  is  no  assignment  that  judgment  was 
not  supported  by  evidence  and  no  motion  for  new  trial  nor  statement 
on  motion  for  new  trial  under  which  evidence  could  be  reviewed. 

Notice  on  appeal- Cited  in  State  v.  Preston,  30  Kev.  304,  95  Pac 
818,  •■  to  faulty  notice  of  appeal. 
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18  Nev.  34-48,  1  Pac.  1i6.    STATE  EX  SEL.  CARDWELL  t.  GLEITN. 

Validity  of  statute  —  How  determined.  —  Followed  in  State  ex  reL 
Sutherland  v.  Nye,  23  Nev.  101,  «*i  Pac.  867,  and  State  v.  Beck,  25 
Nev.  80,  56  Pac.  1010,  as  to  test  for  validity  of  statute;  cited  in  State 
V.  Howell,  26  Nev.  100,  64  Pac.  466,  to  point  that  the  signing  of  the  bill 
by  the  ofTicers  designated  in  the  constitution  is  absolutely  essential 
to  its  existence  as  a  law;  State  v  Frank,  60  Neb.  332,  83  N.  W.  75, 
to  point  that  enroll  bill  on  file  in  off.ce  of  secretary  of  state  imports 
absolute  verity  and  precludes  fuHher  inquiry;  State  v.  Kiesewetter, 
45  Ohio  St.  263,  12  N.  E.  811,  holding  printed  bill  cannot  be  consid- 
ered and  bill  not  authenticated  as  req^iired  by  the  constitution  did  not 
become  a  law;  Home  Telegraph  Co.  v.  Mayor  etc.  118  Tenn.  10,  101 
S.  W.  772,  in  discussing  passage  of  bills  and  signature  by  presiding 
oi!icers  saying  irregularity  in  enactment  of  statute  will  not  be  pre- 
sumed as  to  an  important  particular. 

Cited  in  reference  notes  in  85  Am.  Dec  357,  to  point  that  if  an  act 
is  properly  enrolled  and  authenticated,  and  is  deposited  with  the  sec- 
retary of  state,  it  is  conclusive  evidence  of  the  legislative  will  at  the 
time  of  its  passage,  and  the  court  will  not  look  into  the  journals  of  the 
legislature  to  see  whether,  or  how,  the  bill  passed;  85  Am.  Dec  361» 
the  signature  of  the  assistant  secretary  of  the  senate  was  held  to  be 
a  substantial  compliance  with  a  constitutional  provision  requiring  all 
bills  to  be  signed  by  the  secretary  of  the  senate;  23  L.R.A.  341,  the 
authenticated  act  is  conclusive  evidence  of  its  existence  and  contents. 

Constitutional  law  —  Subdividing  judicial  districts.  —  Cited  in  State 
V.  Jacobi,  52  Ohio  St.  75,  39  N.  E.  317,  discussing  legislative  powers  in 
creating  subdivisions  of  judicial  districts. 

Corporation  —  Resolution  of  board.  — Cited  in  reference  note  in  14 
L.RJ^.  359,  to  point  that  where  the  resolution  of  a  development  com- 
pany gave  the  president  power  to  convey  town  lots  to  "purchasers  at 
his  discretion"  he  was  authorized  to  make  a  conveyance  as  a  donation 
for  county  buildings. 

18  Key.  49-59,  51  Am.  Rep.  732,  1  Pac.  194.    KELLY  ▼.  KELLT. 

AppeaL  — Cited  in  Quinn  v.  Quinn,  27  Nev.  175,  74  Pac  6,  to  point 
that  any  fact  necessary  to  support  the  order  is  presumed  to  have  been 
proven  in  the  absence  of  an  affirmative  showing  to  the  contrary. 

Divorce  —  Extreme  cruelty.  —  Cited  in  Kapp  v.  District  Court,  103 
Pac  (Nev.)  236,  and  Sylvis  v.  Sylvis,  11  Colo.  328,  17  Pac  918,  in 
discussing  question  of  extreme  cruelty  in  divorce  case;  Massey  v. 
Massey,  40  Ind.  App.  409,  80  N.  E.  977,  to  point  that  cruelty  and 
inhuman  treatment  must  be  determined  by  the  facts  in  the  given 
case;  Williams  v.  Williams,  101  Minn.  407,  112  N.  W.  531,  in  dis- 
cussing cruelty  as  a  ground  for  divorce;  Maget  v.  Maget,  85  Mo.  App. 
13,  to  point  that  cruelty  sufficient  to  authorize  divorce  is  established 
when  acts  complained  of  not  excessive  and  in  ordinary  circnmstaacea 
not  per  se  unlawful,  injurious  or  dangerous,  but  are  shown  to  have 
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carried  to  exoen  with  a  knowledge  on  part  of  defendant  that  thej 
were  injurious  to  plaintiff's  health  and  endangered  it;  Gleason  ▼* 
Gleaaon,  16  Neb.  16,  19  N.  W.  784,  in  discussing  acts  of  cruelty  suffi- 
cient to  constitute  ground  for  divorce;  Jones  ▼.  Jones,  62  N.  H.  466,. 
discussing  habit  of  using  toward  plaintiff  the  vilest  and  meanest 
abusive  language,  falsely  charging  her  with  adulterous  intercourse  as 
cause  for  divorce  on  ground  of  cruelty;  Robinson  v.  Robinson,  66  N. 
H.  609,  49  Am.  St.  Rep.  638,  23  Atl.  365,  15  LJLA.  125,  as  to  liberal 
interpretation  of  term  'cruelty"  in  action  for  divorce. 

Cited  in  reference  notes  in  73  Am.  Dec.  626,  to  point  that  under  our 
definition,  that  acts  which  in  fact  or  to  the  reasonable  apprehension  of 
complainant  endangered  her  life,  limb,  or  health,  it  savors  somewhat  of 
a  repetition  to  state  that  when  the  husband  does  acts  which  injuriously 
affect  or  endanger  the  health  of  his  wife,  he  is  guilty  of  cruelty.  But 
this  has  been  directly  decided  by  the  courts  in  a  number  of  cases;  65 
Am.  St.  Rep.  80,  it  is  extreme  cruelty  warranting  a  divorce  for  a 
wife  publicly  and  falsely  to  accuse  her  husband  of  adultery;  18  L.R.A. 
(N.S.)  306,  312,  where  the  wife  habitually  charges  her  husband  with 
conjugal  infidelity,  circulates  such  charges  among  their  mutual  friends, 
and  constantly  vilifies,  slanders,  and  abuses  him,  and  uses  most  opprt- 
brious  epithets,  toward  him,  he  will  be  granted  a  divorce  for  extreme 
cruelty. 

18  Nev.  60.    JOHES  T.  ADAMS. 

No  citation. 

18  Ner.  61-65,  1  Pae.  198.    TOONINI  y.  HAASEN. 
No  citation. 

18  Her.  66-71,  1  Pae.  201.    HISSCHFIELD  y.  WILLIAMSON. 

Declaration  to  impeach  title.  —  Cited  in  Josephi  v.  Furnish,  27  Ore. 
264,  41  PBr.  425,  to  point  declaration  of  vendor  of  goods  or  chattels 
after  he  has  parted  with  interest  and  possession  are  inadmissible,  in 
absence  of  fraud  or  collusion,  to  impeach  title  of  vendee. 

18  Ney.  71-73,  1  Pac.  377.    ROBINSON  y.  LONGLEY. 

Taxation  —  Situs  of  circus  for.  —  Cited  in  Griggsby  Construction  Go, 
y.  Freeman,  108  La.  441,  32  So.  401,  58  L.R.A.  352,  and  Union  Refrig- 
erator etc.  Co.  v.  Lynch,  18  Utah,  389,  65  Pac.  641,  48  L.R.A.  792, 
to  point  that  a  circus  is  not  taxable  where  found  temporarily  sojourn- 
ing. 

Cited  in  reference  note  in  62  Am.  St.  Rep.  476,  and  7  L.R.A.(N.S.) 
705,  to  point  that  a  traveling  circus  and  menagerie,  owned  by  a  non- 
resident, brought  into  the  state  for  exhibition,  and  then  to  be  taken 
into  two  other  states  for  the  same  purpose,  was  not  subject  to  tax- 
ation within  the  state. 
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18  Ner.  74-80,  1  Pac.  379.    EZ  PARTE  SWEENEY. 

Contempt  — Conatrnction  of  statutes  as  to.  —  Cited  in  Ex  parte  Hed- 
den,  29  Ney.  373,  90  Pac.  744,  13  Ann.  Caa.  1173,  to  point  that  aUtutes 
relating  to  contempt  and  procedure  therefor  are  to  be  strictly  con- 
strued; Levan  v.  Third  District  Court,  4  Ida.  672,  43  Pac  575,  to  point 
that  statute  concerning  contempts  is  penal  and  most  be  strictly  con- 
strued in  favor  of  accused. 

Cited  in  reference  note  in  13  LJLA.(N.S.)  596,  to  point  that  one  not 
a  party  to  an  injunction  suit  not  guilty  of  contempt,  though  he  had 
actual  notice  of  the  injunction. 

Cited  in  reference  note  in  15  Eng.  Rul.  Cas.  140. 

—  Punishments  for.  —  Cited  in  Hutchinson  v.  Canon,  6  Okla.  736, 
55  Pac.  1080,  in  discussing  punishments  for  contempt;  In  re  Whitmore, 
9  Utah,  447,  35  Pac.  526,  discussing  judgment  of  imprisonment  and 
fine  for  contempt  as  neither  excessive  nor  uncertain;  Ex  parte  Bergman, 
3  Wyo.  408,  26  Pac  918,  discussing  power  of  committing  oontemnor  to 
Jail  until  fine  is  paid. 

—  Power  of  court  to  punish  for.  — Cited  in  Smith  v.  Speed,  11  Okla. 
113,  66  Pac  517,  55  JmRA.  407,  as  to  power  of  court  to  punish  in 

contempt. 

—  Appeal  does  not  lie.  — CSted  in  In  Re  Whitmore,  9  Utah,  468,  35 
Pac  530,  to  point  that  appeal  dues  not  lie  from  judgment  for  con- 
viction of  contempt. 

18  Nev.  80-89,  1  Pac  460.    STEEL  t.  GOLD  LEAD  6.  &  a  MIH.  00. 

Mining  claim  —  Quieting  title  to.  — Cited  in  Shoshone  Mln.  Co.  v. 
Rutter,  87  Fed.  803,  31  C.  C.  A.  223,  to  point  that  adverse  claim  to 
mining  land  may  be  brought  by  plaintiff  out  of  possession  and  each 
party  must  prove  his  claim  to  better,  the  better  claimant  availing; 
Tonopah  etc.  Min.  Co.  v.  Douglass,  123  Fed.  940,  in  action  to  quiet 
title  to  mining  property  it  is  not  necessary  for  plaintiff  to  set  out 
specifically  the  character  of  his  own  title  or  allege  title  of  defendant; 
Burke  v.  McDonald,  2  Idaho,  324  (2  Idaho,  355)  13  Pac  359,  to  point 
that  action  to  settle  adverse  claim  to  mining  property  is  not  brought 
to  recover  possession  or  damages  for  trespass  or  to  quiet  title,  but 
is  a  special  action  to  determine  right  of  possession  preliminary  to  right 
of  purchase. 

Cited  in  reference  note  in  68  L.R.A.  847,  to  point  that  in  an  action 
under  Nevada  Comp.  Laws,  §  1674,  to  determine  the  right  of  possession 
to  mining  ground  for  which  the  defendant  has  applied  for  a  patent, 
it  is  not  necessary  for  the  defendant  to  specially  plead  the  forfeiture 
by  plaintiff  for  failure  to  comply  with  local  rules  and  regnlationa 
of  the  mining  district,  although  he  relies  upon  such  forfeiture. 

18  Hev.  89-98,  1  Pac  452.    BARBER  v.  6ILLS0H. 
Partnership.- Cited  In  PresUm  t.  Qarnurd,  120  Qa.  692,  102  Am. 
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6t.  Rep.  124,  48  S.  E.  119,  as  to  relemse  of  principal  surety  between 
partners  releases  retiring  partner;  Grotte  v.  Weil,  62  Neb.  481,  87  N. 
W.  174,  to  point  that  partners,  by  agreement  among  themselves,  may 
make  one  partner  surety  for  payment  of  firm  creditors  and  compel 
creditors  to  deal  with  him  upon  strict  ruk»s  applicable  to  surety;  Hall 
T.  Johnston,  6  Tex.  Civ.  114,  24  S.  iV.  863,  to  point  that  where  debts 
are  assumed  by  new  firm,  extensiCn  of  time  for  payment  will  have 
effect  of  releasing  retiring  partner. 

Cited  in  reference  notes  in  9  L.R.A.(N.S.)  76,  to  point  that  where  part- 
nership is  dissolved,  one  or  more  retiring  and  the  continuing  partner 
or  partners  assume  the  debts  and  liabilities  of  the  late  firm,  the  assum- 
ing partner  or  partners  thereby  become  principal  debtors  as  to  such 
debts  and  liabilities,  and  the  retiring  partner  or  partners  occupy  the 
position  of  sureties  to  them;  9  L.R.A.(N.S.)  88,  when  a  firm  is  diR- 
solved,  and  one  of  the  partners  takes  the  assets  and  assumes  the  liabil- 
ities, the  other  partners  thereafter  occupy  the  position  of  a  surety, 
not  only  as  between  the  partners  themselves,  but  as  between  all  others 
who  have  bad  dealings  with  the  firm  to  whom  notice  of  the  new  contract 
has  been  brought;  9  L.R.A.(N.S.)  107,  this  is  so  whether  he  did  or 
did  not  procure  his  release  thereby;  9  L.R.A.(N.S.)  109,  a  retiring 
partner  whose  copartners  agreed  to  pay  the  Joint  debt  and  indemnify 
him  against  them,  but  omitted  to  do  so,  may  pay  them  upon  request 
or  voluntarily  and  his  cause  of  action  therefore  then  accrues;  and  he 
may  then  recover  of  his  copartners  the  amount  so  paid;  9  L.R.A.(N.S.) 
Ill,  a  partner  whose  copartners  agreed  to  pay  the  partnership  debts, 
who  afterwards  compromised  the  debts  for  which  he  was  liable  by  sur- 
rendering notes  to  the  creditors,  cannot  recover  of  his  copartner  there- 
for, where  previous  to  the  surrender,  the  copartner  had  compromised  the 
firm  indebtedness;  9  L.R.A.(N.S.)  113,  a  partner  whose  copartner  has 
agreed  to  pay  the  firm  debts,  who  surrenders  notes  given  him  by  his 
<sopartner  for  his  share  of  the  partnership  asset  in  compromise  of  his 
liability  for  the  debts  of  the  firm,  is  entitled  to  recover  of  his  copart- 
ner the  valne  represented  by  such  notes;  his  loss  is  not  to  be  measured 
by  the  ability  of  the  copartner  to  pay. 

Fraudulent  conveyance.  —  Cited  in  Saunders  v.  Parrish,  86  Va.  696, 
10  8.  E.  748,  in  discussing  fraudulent  conveyance. 

18  NcT.  99-108,  1  Pac  464.    PINSCHOWSR  t.  HAITKS. 
No  eitatioD. 

18  Hev.  109-120,  1  Pac.  460.    OILLSON  ▼.  PRICK. 

Cited  in  Thomas  v.  Bowen,  29  Ore.  267,  46  Pac.  771,  to  point  that 
where  party  grounds  right  of  action  upon  a  negative  allegation,  he 
■mst  prove  It;  Reed  v.  Union  Cent.  Life  Ins.  Co.  21  Utah,  312,  61  Pac. 
88,  to  point  that  insolvenoy  as  a  defense  must  be  set  up  in  answer. 
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18  Nev.  120-126.    COLE  ▼.  RICHMOND  HIH.  CO. 
No  citation. 

18  Nev.  126-129,  1  Pae.  667.    REESE  t,  KINKEAD. 

Reese  v.  Kinkead,  20  Nev.  65,  14  Pae.  871,  same  ease  on  aeecnd 
appeaL 

18  NeT.  129-133,  1  Pae.  672.    ROSENDORF  r.  MANDSL. 

Gted  in  White  Pine  Co.  Bank  v.  Sadler,  19  Nev.  101,  6  Pae.  942,  to 
point  that  where  defendant  has  money  in  his  hands  which  it  is  his 
duty  to  pay  without  demand,  demand  is  not  necessary  before  suit. 

18  Key.  133-140.    PHIPPS  ▼.  HULL7. 
No  citation. 

18  Ner.  141-148.    BROWN  t.  EVANS. 
No  citation. 

18  htr.  149-155,  1  Pae.  65S,  67&    SMITH  ▼.  LOGAN. 

Riparian  rights.  — Cited  in  Lux  v.  TTaggin.  G9  Ca).  433,  10  Pae.  778, 
to  point  that  certificate  of  pnrchas*^  nnd  i>os9<>83ion  thereunder  give  oo 
riparian  righta  and  certificate  not  prima  facie  evidence  of  payment 
of  any  portion  of  purchase  money;  Lux  ▼.  Haggin,  69  Cal.  435,  10 
Pae.  780,  to  point  that  one  in  posRORsion  of  land  under  unexecuted  con- 
tract of  purchase,  cannot  assort  rights  of  riparian  proprietor;  Alta 
Land  etc.  Co.  v.  Hancock,  85  Cal.  228,  20  Am.  St.  Rep.  224,  24  Pae 
647,  as  to  proposition  beyond  whicli  case  is  not  in  point. 

Water  rights  —  Adverse  user.  —  Cited  in  Hewitt  v.  Story.  64  Fed. 
516,  30  L.R.A.  270,  12  C.  C.  A.  250,  and  Jobling  v.  Tuttle,  75  Kan.  864, 
89  Pae.  704,  9  L.R.A.(N.S.)  966,  as  to  interest  in  water  by  adverse 
user;  distinguished  in  Smith  v.  DennifT,  23  Mont.  69,  57  Pae.  558,  60 
L.R.A.  741,  as  not  in  point;  cited  in  Talbott  v.  Butte  City  Water  Co. 
29  Mont.  26,  73  Pae.  1113,  in  discussing  right  under  appropriation  of 
water  holding  plaintiff  must  not  only  show  use  of  water  but  that  it 
was  open,  notorious,  continuous  and  adverse;  Seaweard  v.  Pacific  etc. 
Co.  49  Oreg.  162,  88  Pae.  965,  as  to  right  of  trespasser  on  land  to 
chancre  use  made  by  him  of  water  thereon  to  other  real  property. 

Cited  in  reference  notes  in  30  L.R.A.  678,  to  point  that  where  a  person 
having  no  title  to  land  appropriated  water  for  its  cultivation  his  appro- 
priation does  not  become  appurtenant  to  the  land  so  to  inure  to  the 
benefit  of  one  who  subsequently  purchases  the  land  from  the  true 
owner;  64  L.R.A.  686,  where  certain  lands  were  granted  to  a  p^rty 
for  the  purpose  of  instituting  an  action  to  determine  water  rights, 
and  the  grantee  made  an  oral  acreement  that,  after  the  termination  of 
the  suit,  he  would  reconvey,  it  was  held  that  he  was  a  proper  party 
to  maintain  the  action,  under  Nev.  Comp.   Laws,   §   1067,  requiring 
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erery  aetSon  to  be  prosecuted  in  the  name  of  the  real  party  in  interest. 

Trover.  ~  Cited  in  Swenson  v.  Kleinschmidt,  10  Mont.  483,  26  Pac 
201,  discussing  admissibility  of  written  demand  and  notice  that  suit 
shall  be  brought  if  claim  not  paid,  as  evidence  in  an  action  of  trover. 

18  Her.  155-166,  51  Am.  Rep.  737,  1  Pac.  835.    SACALARIS  ▼.  EU- 
REKA &  P.  R.  CO. 

CoiporatioB  —  Anthority  of  general  manager,  etc.  ^  Cited  in  Bicknell 
T.  Austin  Min.  Co.  €2  Fed.  435,  in  discussing  authority  of  superintend- 
ent of  mining  company  to  execute  lease;  Raleigh  etc.  R.  Co.  v.  Pullman 
Co.  122  Ga.  707,  60  S.  E.  1011,  discussing  authority  of  "general  man- 
ager^ of  railroad  company  to  bind  corporation  by  contract  for  medical 
and  other  services  to  injured  employee,  passenger,  etc.;  Jameson  v. 
Coldwell,  25  Ore.  208,  35  Pac.  247,  discussing  contract  by  corporation 
entered  into  by  general  manager. 

Cited  in  reference  notes  in  89  Am.  Dec.  696,  to  point  that  judicial 
notice  is  talcen  of  the  authority  of  the  managing  agents  of  a  railroad 
corporation;  and  in  the  absence  of  any  evidence,  the  court  will  pre- 
sume that  its  superintendent  is  empowered  to  conduct  its  ordinary  bus- 
iness transactions;  4  L.R.A.  36,  as  to  authority  of  railroad  superin- 
tendent to  receive  or  refuse  cord  wood. 

18  Nev.  166-172.    LTON  COUNTT  v.  ESMERALDA  COUnTT. 
No  citation. 

18  Rev.  17&-181,  1  Pac.  844.    STATE  EX  REL.  NEWNHAH  v.  STATE 
ROARD  OF  EDUCATION. 

Constitutional  Law  —  Text-books.  —  Cited  in  State  v.  Haworth,  122 
Ind.  476,  23  N.  E.  951,  7  LJI.A.  245,  as  to  power  of  legislature  to  re- 
quire the  adoption  and  use  of  books  of  designated  publisher;  Mc- 
Nees  V.  School  Township,  133  Iowa,  126,  110  N.  W.  328,  in  discussing 
if  2824,  2828,  2830  of  code  in  relation  to  selection  of  an  adoption 
of  text-books;  Jones  v.  Board  of  Education,  88  Mich.  374,  60  N.  W. 
310,  discussing  power  to  adopt  text-books ;  Leeper  v.  State,  103  Tenn. 
533,  63  S.  W.  969,  48  L.R.A.  174,  as  to  constitutionality  of  act  requiring 
the  use  in  schools  of  books  of  designated  publishers. 

Cited  in  reference  note  in  30  L.R.A.  279,  to  point  that  the  state  board 
of  education  may  rescind  its  order  adopting  books  at  any  time  before 
they  have  been  actually  put  in  use  in  the  different  school  districts. 

18  Nev.  182-209,  2  Pac   171.    STATE  EX  REL.  TRUMAN  v.  Mc* 
KENNY. 

School  fund  —  Construction.  —  Cited  in  State  v.  Dovey,  19  Nev.  399, 
12  Pac.  911,  in  construing  the  law  relating  to  the  apportionment  of 
school  fuTids. 

Jurisdiction  —  Indian  a  party.  —  Cited  in  State  v.  Buckaroo  Jsck, 
80  Nev.  333,  96  Pac  497,  as  to  jurisdiction  of  state  court  where  parties 
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involved  are  Indians;  People  v.  Ketchem,  73  Cal.  638,  15  Pac  354» 
to  point  that  state  court  has  no  jurisdiction  to  try  charge  of  murder 
where  accused  and  party  killed  were  full-blooded  Indians;  distinguiahed 
in  Pablo  v.  People,  23  Colo.  134,  46  Pac  636,  37  UELA.  637,  as  not 
applicable  since  change  of  legislation  on  subject  by  Congress. 

Cited  in  reference  note  in  21  L.R^  172,  to  point  that  the  state  has 
no  jurisdiction  of  a  crime  committed  by  one  Indian  against  another 
on  the  reservation  while  the  tribal  relations  are  maintained. 

18  Nev.  209-215,  2  Pac.  50.    HALTER  v.  FALCON  MIN.  CO. 

Mechanic's  lien  law.  —  Cited  in  Mayna-d  v.  Ivey,  21  Nev.  244,  29  Pae. 
1091,  as  to  right  to  mechanics'  lien;  Maynard  ▼.  Ivey,  21  Nev.  246,  29 
Pac.  1092,  as  similarity  of  facts  to  principal  case;  Porteous  Dec  Co. 
V.  Fee,  29  Nev.  380,  91  Pac.  136,  to  point  that  whatever  is  necessary, 
to  the  creation  of  a  mechanic's  lien  must  be  performed  or  the  attempt 
to  create  it  will  be  futile;  Sprag^e  Inv.  Co.  v.  Mouat  Lumber  etc.  Co. 
14  Colo.  App.  119,  60  Pac.  183,  in  discussing  sufficiency  of  statement 
of  claim  under  mechanic's  lien  law;  Salt  Lake  Hardware  Co.  v.  Chain- 
man  Mining  etc  Co.  128  Fed.  610,  and  Russell  t.  Hayner,  130  Fed.  92, 
64  C.  C.  A.  424,  to  point  that  mechanic's  lien  laws  should  receive  fair 
and  liberal  construction;  Russell  t.  Hayner,  130  Fed.  92,  64  C.  C.  A. 
424,  but  in  following  this  rule,  courts  should  be  careful  not  to  impair 
the  force  of  the  statute  or  fritter  away  its  meaning;  White  v.  Mullins, 
3  Idaho,  437  (2  Idaho,  1166)  31  Pac.  802,  to  point  that  while  mechanic's 
lien  law  is  to  be  liberally  construed,  yet  every  material  requirement 
must  be  substantially  complied  with  to  give  valid  lien;  Lavin  v.  Brad- 
ley, 1  N.  Dak.  297,  47  N.  W.  386,  to  point  that  said  liens  are  analogous 
to  mechanics'  liens  and  are  never  extended  by  courts  beyond  fair  and 
reasonable  imports  of  language  used  in  statute;  Gordon  v.  Deal,  83 
Ore.  154,  31  Pac.  287,  as  to  sufficiency  of  statement  of  claims  of  lien 
under  mechanics'  lien  law;  Leick  v.  Beers,  28  Ore.  484,  43  Pac  658, 
holding  notice  of  mechanics'  lien  insufficient  because  it  stated  designated 
owner  of  property  and  not  reputed  owner;  Morrison  etc.  Co.  v.  Willard» 

17  Utah,  311,  70  Am.  St.  Rep.  784,  53  Pac.  834,  to  point  that  where 
essential  averment  is  omitted  in  notice  of  mechanics'  lien,  it  cannot 
be  supplied  by  averment  in  the  complaint  or  by  extrinsic  evidence  on 
the  trial;  Wyman  v.  Quayle,  9  Wyo.  331,  63  Pac.  989,  discussing  me- 
chancis'  liens  and  reason  for  requiring  notice  thereof  to  be  filed. 

18  Ney.  215-224,  2  Pac  52,  4  Pac  70^    RICKARDS  ▼.  HUTCHINSOH. 
Cited  in  reference  note  in  118  Am.  St.  Rep.  332,  to  point  that  per- 
sonal representatives  are  proper  parties  to  the  foreclosure  of  a  mori* 
gage,  but  not  always  regarded  as  necessary  parties. 

18  NeT.  225-230,  2  Pac  55.    HAMKSRSMITH  t.  AVERT. 
Waiver.  — Cited  in  Gardner  y.  Gardner,  23  Nev.  212,  45  Pac  IH^ 
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to  point  that  defendant  waives  objections  of  demurrer  by  answering 
under;  Hardin  t.  Elkins,  24  Nev.  334,  63  Tac.  856,  to  point  that  party 
wishes  to  take  advantage  of  error  in  overruling  demurrer,  he  must  let 
final  judgment  be  entered  and  appeal  therefrom;  Reynolds  v.  Lincoln, 
71  Oal.  189,  9  Pac.  179,  to  point  that  answering  complaint  after  de- 
murrer  for   misjoinder   overruled,  constituted   waiver. 

Evidence.  — Cited  in  State  v.  Nevada  Cent.  R.  Co.  28  Nev.  211,  113 
Am.  St.  Rep.  834,  81  Pac.  103,  to  point  that  law  requires  party  to 
establish  his  case  by  best  evidence;  State  v.  Nevada  Cent.  R.  Co.  28 
Nev.  217,  113  Am.  St.  Rep.  834,  81  Pac  106,  to  point  that  evidence 
of  offer  for  property  is  not  best  evidence  as  to  its  value  because 
party  making  offer  may  not  know  value. 

Cited  in  reference  notes  in  76  Am.  Dec.  662,  to  point  that  evidence 
of  an  offer  made  to  the  plaintiff  for  the  property  taken  is  inadmissible 
to  show  the  value  thereof;  76  Am.  Dec.  653,  the  profits  of  a  barber's 
business  cannot  be  proved  by  evidence  of  the  wages  of  journeymen 
barbers,  for  there  is  no  necessary  connection  between  the  wages  of 
journeymen  and  the  profits  of  the  principal. 

18  Nev.  230-237,  2  Pac.  57,  60.    MEAGHER  ▼.  VAN  ZANDT. 

Meagher  v.  Van  Zandt,  18  Nev.  237,  2  Pac.  57,  same  case  on  second 
appeal;  distinguished  in  State  v.  Gayhart,  26  Nev.  279,  68  Pac.  113, 
as  not  applicable  because  of  dissimilarity  of  facts. 

Witness.  —  Cited  in  Hanchett  v.  Humphrey,  93  Fed.  986,  in  discussing 
requirement  of  attendance  of  witness  on  court  by  agreement  or  re- 
quest without  service  of  subpoena  and  fees  therefor;  Alexander  v.  Har- 
rison, 2  Ind.  App.  52,  28  N.  £.  121,  in  discussing  right  of  party  to  re- 
cover cost  for  fees  to  witnesses  attending  beyond  mandatory  limit  of 
subpoena. 

Cited  in  reference  note  in  88  Am.  Dec.  183,  to  point  that  a  witness 
who  attends  court  at  request  of  party,  without  the  service  of  a  sub- 
poena, is  not  entitled  to  fees  and  mileage  for  attendance. 

18  Hev.  238-245,  2  Pac.  386.    McKELVEY  y.  CROCKETT. 

Garnishee  of  corporation  stock  —  Liability  for  assessment.  <- Cited  in 
Universal  Fire  Ins.  Co.  v.  Tabor,  16  Colo.  533,  27  Pac.  891,  in  discussing 
garnishment  of  corporate  stock  and  liability  of  garnishee  for  assess- 
ments thereon. 

Cited  in  reference  note  in  3  Am.  St.  Rep.  806,  to  point  that  a  cor- 
poration cannot  maintain  an  action  against  a  subscriber  or  his  succes- 
•ors  for  unpaid  subscriptions,  unless  they  are  due  and  payable  by  the 
terms  of  the  subscription  itself,  or  unless  a  call  has  been  made  and 
the  subscriber  has  become  delinquent.  Until  a  subscriber  is  thus  in  de- 
fault the  corporation  cannot  maintain  an  action  against  him,  because 
there  is  no  indebtedness,  as  there  is  no  indebtedness,  garnishment  pro* 
eeedings  by  a  creditor  cannot  be  maintained. 
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18  Nev.  246,  2  Pac.  390.    BECK  y.  TRUCKLES  LODGE. 

AppeaL  — Cited  in  State  v.  Sadler,  21  Nev.  19,  23  Pac  801;  Adams 
V.  Rogers,  102  Pac.  (Nev.)  699,  to  point  that  the  court  can  not  review 
the  facts  in  order  to  ascertain  whether  the  findings  are  supported  by 
the  evidence,  unless  there  has  been  a  regular  statement  on  motion  for 
a  new  trial;  followed  in  on  point  that  findings  of  trial  court  cannot 
be  considered  on  appeal  unless  embodied  in  statement  of  case;  cited  in 
State  V.  Langan,  105  Pac.  (Nev.)  670,  to  point  that  appellate  court 
cannot  review  evidence  to  determine  sufiiciency  to  support  judgment 
in  absence  of  motion  and  statement  on  motion  for  new  tri&L 

18  Nev.  247-250,  2  Pac.  529.    NORTON  t.  CLARK. 

Garnishment  against  executor,  etc.  —  Cited  in  Ladd  v.  Judson,  174  111. 
354  (66  Am.  St.  Rep.  267)  51  N.  E.  841,  to  point  that  no  garnishment 
can  be  had  against  executor  or  administrator  of  distributive  share  of 
devisee  of  estate  until  distribution  distriboted. 

Cited  in  reference  notes  in  47  LJIJI.  349,  to  point  that  an  executor 
or  administrator  is  not  liable  to  garnishee  or  trustee  process  before  a 
final  order  for  the  distribution  of  the  estate  is  made,  unless  he  is 
rendered  so  liable  by  some  statutory  provision;  47  L.R.A.  349,  an 
allowed  and  approved  claim  against  the  estate  cannot  be  levied  upon 
and  sold  under  an  execution  against  the  claimant. 

18   Nev.   251-253,  2   Pac.   754.    STATE   EX   REL.   FOOK   UNG  v. 
PREBLE. 

Public  policy  —  Purchasing  public  lands,  etc.  —  Cited  in  Ban  v. 
Columbia  etc.  Ry.  Co.  117  Fed.  38,  54  C.  C.  A.  407,  to  point  that 
no  act  authorized  by  constitution  can  be  said  to  be  against  public 
policy  of  state;  distinguished  in  State  v.  Carlson,  40  Ore.  570,  67 
Pac.  617,  discussing  persons  entitled  to  purchase  public  lands. 

Cited  in  reference  notes  in  12  L.R.A.  532,  to  point  that  the  Nevada 
Constitution  gives  to  foreigners  becoming  bona  fide  residents  the 
rights  of  citizens  as  to  property,  etc.;  31  L.R.A.  96,  the  rights  of  for- 
eigners were  not  confined  to  those  who  had  declared  their  intention  to 
become  citizens  of  the  United  States,  or  to  those  who,  under  the  laws 
of  tlie  state,  were  entitled  to  become  citizens  by  naturalization,  the 
Constitution  giving  to  all  foreigners  who  were  bona  fide  residents  of 
the  state  /^rtain  rights  which  might  be  enlarged,  but  could  not  be 
abridged  by  the  legislature,  and  further,  that  the  rights  which  were 
gtiaranteed  by  the  statutes  could  not  be  taken  away,  and  that  it  wm 
not  within  the  power  of  the  legislature  of  that  state  to  limit  the  ri^ht 
to  possess,  inherit,  or  enjoy,  such  property,  to  aliens  who  might  become 
citizens. 

18  Nev.  253-269,  3  Pac.  30.    GOTTLD  ▼.  WISE. 
Mechacics'  Uen  law.  —  Cited  in  Rosina  v.  Trowbridge,  2  ONer  116^ 
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17  Pac.  763^  in  causing  mechanic's  labor-lien  law ;  Rosina  v.  Trowbridge, 
20  Nev.  120,  17  Pac  759,  as  to  the  method  in  which  persons  claiming 
an  interest  in  property  may  give  notice  if  they  wish  to  escape  the 
effects  of  mechanics'  liens;  Evans  v.  Judson,  120  Cal.  284,  52  Pac.  686, 
and  Hines  v.  Miller,  122  Cal.  521,  55  Pac.  402,  discussing  notice  suftt- 
dent  to  put  prudent  man  upon  inquiry  as  to  improvements,  discussing 
mechanics'  lien;  Wilkins  v.  Abell,  26  Colo.  465,  58  Pac.  613,  in  dis- 
cuss! n*^  the  relation  between  lessor  and  lessee  and  the  creation  of 
mechanics'  Hen  under  statute;  Russell  ▼.  Hayner,  130  Fed.  93,  64  C. 
C.  A.  424,  discussing  who  will  authorize  a  lien  under  §  262  Civil  Code 
of  Alaska,  regulating  mechanic's  lien;  Salt  Lake  Hardware  Co.  v. 
Chainman  Mining  etc.  Co.  137  Fed.  642,  in  discussing  amount  of  min- 
ing property  subject  to  mechanics'  lien;  Cascaden  v.  Wimbish,  161  Fed. 
244,  in  construing  §  262  of  the  Civil  Code  of  Alaska  in  connection  with 
lien  for  labor  done;  Hurlburt  ▼.  New  Ulm  Basket  Works,  47  Minn.  85, 
49  N.  W.  523,  in  construing  mechanics'  lien  law  and  discussing  notice 
thereunder. 

Cited  in  reference  note  in  78  Am.  Dec.  695,  to  point  that  reduction- 
works  are  included  in  the  words  "mill,  manufactory,  or  hoisting- 
works." 

Statntiory  constmction  —  Adopted  statute.  —  Cited  in  Ex  parte 
Boyce,  27  Nev.  335,  75  Pac.  4,  65  L.R.A.  56,  to  effect  that  when  statute 
is  adopted  from  another  state  which  has  already  been  judicially  in- 
terpreted, the  interpretation  is  also  adopted;  distinguished  in  Leighton 
V.  United  States,  29  Ct.  CI.  323,  as  applying  only  to  the  ratification  by 
re-enactment  of  statutes  which  had  received  judicial  construction. 

Cited  in  reference  note  in  3  L.R.A.  390,  to  point  that  the  re-enact- 
ment of  a  statute  which  has  received  a  judicial  construction,  in  the 
same,  or  substantially  the  same  terms,  amounts  to  a  legislative  adop- 
tion of  such  construction. 

Words  rejected  when.  —  Cited  in  United  States  v.  Jackson,  143 

Fed.  787,  75  C.  C.  A.  41,  to  point  that  words  occurring  in  a  statute  which 
can  be  given  no  effect  consistent  with  the  plain  intent  must  be  rejected. 

"On"  and  "or."  — Cited  in  Baca  v.  Board  of  Comrs.  10  N.  M. 

445,  62  Pfic.  981,  construing  §  2909  Comp.  Laws,  1884,  discussing  in- 
tention of  legislature  in  changing  law  in  changing  ''or"  to  "on,"  holding 
no  intention  of  legislature  to  mislead  can  be  indulged;  Kitchen  v. 
Southern  Ry.  68  S.  C.  566,  48  S.  E.  8,  as  to  when  "on"  will  be  read 
^or"  in  construction  of  statute. 

18  KeT.  269-278.    LACHMAN  ▼.  BARNETT. 

No  citation. 

18  Nev.  278-286,  3  Pac.  237.    ELDER  ▼.  FREVERT. 
Elder  v.  Frevert,  18  Nev.  446,  5  Pac.  69,  same  case  on  second  appeal. 

^Dediion"   distinguished   from   "findings."-— Cited   in  Robinson   ▼. 


18  Nev.  286-302     NOTES  ON  NEVADA  REPORTS. 

Benson,  19  Nev.  832,  10  Pac.  442;  Bliss  ▼.  Grayson,  25  Ner.  344,  68 
Pac.  891,  and  Robinson  ▼.  Kind,  25  Nev.  276,  59  Pac.  866,  to  fM^nt 
that  decision  of  court  is  distinct  from  findings  thereof;  Ldnville  v. 
Sclieeline,  30  Nev.  Ill,  93  Pac  227,  to  point  that  the  decision  of  the 
court  is  the  announcement  by  the  court  of  its  judgment,  and  is  distinot 
from  the  findings;  Central  Trust  Co.  v.  Holmes  Min.  Co.  30  Nev.  440, 
97  Pac.  391,  to  point  that  decision  may  be  rendered  after  or  before 
filing  of  findings;  Central  Trust  Co.  ▼.  Holmes  Min.  Co.  30  Ner.  440, 
97  Pac.  391,  to  point  that  the  decision  of  the  court  is  the  announcement 
by  the  court  of  its  Judgment,  and  is  distinct  from  the  findings. 

Statement  on  motion  for  new  trial.  —  Cited  in  Earles  v.  Gilham,  20 
Nev.  47,  14  Pac.  587,  to  point  that  statements  on  motion  for  new  trial 
must  be  filed  within  statutory  time;  State  v.  Cheney,  21  Nev.  227, 
52  Pac  13,  and  when  the  time  has  elapsed,  the  trial  court  has  no 
power  to  reinstate  the  right. 

Appeal  — Cited  in  Bliss  v.  Grayson,  25  Nev.  345,  59  Pac.  891,  as  to 
when  appellate  court  is  authorized  to  inquire  into  evidence  to  ascertain 
whether  decision,  as  defined  in  principal  case,  is  supported. 

Default  —  Relieving  from.  —  Sherman  v.  Southern  Pac  Co.  102  Pac. 
(Nev.)  257,  as  to  power  of  court  on  proper  and  well-grounded  applica- 
tion to  relieve  party  of  consequences  of  his  default. 

18  Hev.  286-290.    STATE  EX  REL.  BARNETT  v.  DISTRICT  COURT. 
No  citation. 

18  Nev.  290-302,  3  Pac  473.    HAYDON  v.  NICOLETTL 

Hote— Equitable  defenaei.  —  Cited  in  First  Nat.  Bank  v.  Heilry, 
156  Ind.  10,  58  N.  £.  1061,  to  point  that  if  a  negotiable  note  ia  m>t 
negotiated  in  due  course  of  trade  equities  are  not  cut  off. 

Cited  in  reference  notes  in  79  Am.  Dec  604,  to  point  that  if  the 
instrument  pledged  be  indorsed,  action  thereon  may  be  maintained 
by  the  pledgee  in  his  own  name;  32  Am.  St.  Rep.  726,  the  object  of 
taking  security  of  this  class  of  collateral  is  to  obtain  the  proceeds 
[thereof  either  through  the  voluntary  action  of  the  makers  or  by  ecmi- 
fpulsory  proceedings  against  them.  The  holder  of  the  collateral  may 
therefore  sue  thereon  with  like  effect  as  if  he  were  the  absolute  owner 
and  he  need  not  make  his  pledgor  a  party  to  the  action  nor  otherwise 
take  any  notice  of  the  pledge.  He  is  at  all  times  entitled  to  demand 
and  receive  the  money  due  upon  such  securities,  and  whenever  they  are 
not  paid  when  due  to  enforce  payment  by  proper  action;  44  L.RJL 
245,  a  party  receiving  negotiable  paper  as  collateral  security  is  en- 
titled to  be  protected  as  a  bona  fide  holder  to  the  same  extent  as  one 
who  becomes  the  absolute  owner,  the  only  difference  being  that  the 
holder  as  collateral  security  is  restricted  in  his  recovery  to  his  advances 
if  there  are  equities  between  the  original  parties;  44  L.R.A.  248,  a 
bank  taking  a  negotiable  note  as  collateral  aecurity  is  not  obliged  to 
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ttotify  the  maker  of  the  assignment  in  order  to  protect  itself  from  any 
payment  or  equities  existing  or  subsequently  arising  in  his  favor 
against  the  payee,  but  if  payments  are  made  to  the  payees  beyond 
the  bank's  loan  they  will  be  operative  to  prevent  any  recovery  by  the 
bank  against  the  maker  beyond  the  amount  of  such  loan  with  inter* 
est;  17  L.R.A.(N.S.)  1110,  there  are  many  eases  which  hold  that  a 
note  payable  to  the  order  of  the  payee,  must  be  indorsed  by  him,  or 
his  transferee  will  not  take  the  note  free  from  equities  existing  against 
the  payee;  18  L^.A.(N.S.)  631,  a  note  indorsed  by  one  only  of  two 
joint  payees  was  subject  to  all  equities  existing  in  favor  of  the  maker, 
the  same  as  though  it  had  not  been  indorsed  by  either,  as  by  the  law 
merchant  it  could  not  be  transferred  except  by  the  joint  indorsement 
of  all  of  the  payees. 

18  Nev.  303-309,  8  Pac  488.    MARTIN  t.  VICTOR  MILL.  &  MIN.  CO. 

Cited  in  Martin  v.  Victor  Mill.  &  Min.  Co.  19  Nev.  185,  8  Pac.  162, 
to  point  that  on  former  hearing  there  was  no  controversy  as  to  man- 
ner in  which  business  transactions  between  respondent  and  roads  were 
conducted;  Martin  v.  Victor  MiU.  &  Min.  Co.  19  Nev.  188,  8  Paa  164, 
aa  to  evidence  in  first  case. 

18  Ner.  310-331,  4  Pac.  61.    CARTAN  r.  DAVID. 

Wife's  mortgage  for  hvshand's  debt.  — Cited  in  Burkle  ▼.  Levy,  70 
Oal.  252,  11  Pac.  644,  to  point  that  wife  may  mortgage  her  property 
to  secure  debt  of  her  husband  and  creditor  may  enforce  same. 

Statute  of  frauds.  — Cited  in  Coffin  v.  Bradbury,  3  Idaho,  778,  35 
Pke.  717,  to  point  that  statute  of  frauds  relates  to  executive  contracts 
only  and  not  to  executed  ones. 

Married  woman  —  Right  to  contract.  —  Cited  in  Bank  of  Commerce 
▼.  Baldwin,  14  Idaho,  81,  93  Pac.  506,  17  L.R.A.(N.S.)  681,  as  to 
authority  of  married  woman  to  contract;  Bank  of  Commerce  v.  Bald- 
win, 14  Idaho,  86,  93  Pac.  608,  17  L.R.A.(N.S.)  676,  as  to  right  of 
married  woman  living  separate  and  apart  from  her  husband  to  con- 
tract. 

18  Nev.  331-344,  4  Pac.  209.    EX  PARTE  BERGMAN. 

Habeas  corpus.  —  Cited  in  Ex  Parte  Kair,  28  Nev.  148,  113  Am.  St. 
Rep.  817,  80  Pac.  467,  6  Ann.  Cas.  893,  to  point  that  on  habeas  corpus 
the  finding  or  failing  to  find,  the  accepting  or  rejecting  of  proof,  etc., 
will  not  bo  rejected;  Ex  Parte  Tani,  29  Nev.  399,  91  Pac.  141,  13 
L.ILA.(N.S.)  524,  to  point  that  the  writ  of  habeas  corpus  is  not  in* 
tended  to  take  the  place  of  an  appeal,  writ  of  error,  or  certiorari,  and 
cannot  be  used  for  the  purpose  of  reviewing  errors  or  irregularities  in 
the  proceedings  of  a  court  having  jurisdiction;  Ex  parte  Jackman,  100 
Pac.  (Nev.)  770,  to  point  question  of  law  regarding  illegal  jury  should 
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be  raised  on  appeal  from  judgment  and  from  order  denying  motioB 
for  new  trial  and  not  on  habeas  corpus. 

Cited  in  reference  note  in  39  LJLA.  453,  to  point  that  dischaige  ob 
habeas  corpus  denied  without  any  question  as  to  the  propriety  of  the 
remedy. 

"Imprisonment  for  debt" —  Cited  in  United  States  ▼.  Arnold,  69 
Fed.  993,  16  C.  C.  A.  575,  to  point  that  'imprisonment  for  debt"  as 
used  in  statutory  and  constitutional  provision  means  debt  arising  out 
of  contract  and  does  not  extend  to  tort. 

Cited  in  reference  notes  in  34  L.R.A.  636,  to  point  that  inhibition 
for  imprisonment  for  debt  exists  only  where  the  contract  is  free  from 
fraud,  the  Constitutions  of  nearly  all  the  states  excepting  cases  of 
fraud,  and  making  that  a  ground  of  imprisonment,  Alabama  would 
appear  to  be  the  only  state  which  does  not  make  the  exception  in 
cases  of  fraud;  34  LJLA.  640,  in  cases  where  the  ground  or  form  of 
action  is  ex  delicto,  or  in  tort  for  damages  for  a  wrong  committed, 
the  courts  generally  hold  that  the  constitutional  inhibition  does  not 
apply,  and  therefore  a  defendant  is  liable  to  be  imprisoned,  not,  how- 
ever, for  the  debt  he  owes,  but  for  the  wrong  he  has  done,  either  to 
the  plaintiff  himself,  or  to  the  public  at  large;  34  L.R.A.  646,  the 
exemption  contained  in  the  Constitution  did  not  apply  to  a  case  of  a 
fraudulent  disposition  of  property  by  a  debtor  with  the  intention  of 
defrauding  his  creditors,  as  in  cases  of  tort,  and  where  debts  were 
fraudulently  contracted,  or  where  there  was  an  attempt  at  a  fraudu- 
lent disposition  of  property  with  intent  to  delay  the  creditor  or  de- 
prive him  of  payment,  the  body  of  the  debtor  was  allowed  to  be  seiEed 
and  confined;  34  L.R.A.  657,  where  an  action  was  originally  brought 
to  recover  damages  for  malpractice  as  a  physician,  and  the  defendant 
was  charged  with  fraud  in  disposing  of  his  property  m  order  to  avoid 
payment  of  the  judgment,  the  costs  were  said  to  be  merely  incident 
to  the  debt,  and  fraud  being  proved  the  imprisonment  was  held  legal, 
Nev.  Const,  art.  1,  §  14,  not  prohibiting  imprisonment  in  cases  of  a 
disposition  ot  property  with  intent  to  defraud  creditors,  espedaUy 
where  the  action  is  in  tort. 

18  Nev.  345-^48.    STATE  T.  DAN. 

No  citation. 

18  Nev.  348-^352,  4  Pac.  497.    BOTD  ▼.  AlfDERSON. 

Appeal  —  What  not  considered  on.— *  Cited  in  Rosina  ▼.  Trowbridgi, 
20  Nev.  117,  17  Pac.  757,  to  point  that  papers  used  for  hearing  oa 
motion  for  new  trial  not  embo<lied  in  transcript  will  not  be  consid- 
ered; Ponjade  v.  Ryan,  21  Nev.  451,  33  Pac.  660,  to  point  that  finding 
not  included  in  statement  on  motion  for  new  trial  cannot  be  con^iid- 
ered  upon  appeal;  followed  in  Beck  ▼.  Thompson,  22  Nev.  119,  36 
Pac.  564,  on  point  that  where  findings  are  indorsed  by  judges  as  hav 
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ing  been  referred  to  on  motion  for  new  trial,  this  alone  wUl  not  entitle 
them  to  be  considered. 

18  Nev.  352-360.    LIVIN6ST0II  T.  STATE. 
No  citation. 

18  Ner.  350-361.    HOFFMAN  t.  BOSCH. 
No  citation. 

18  Nev.  361-^12,  4  Pac  711,  7  Pac  74.    LAKE  t.  BENDER. 

Divorce.  — Followed  in  Powell  ▼.  Campbell,  20  Nev.  238,  19  Am.  St. 
Rep.  360,  20  Pac  168,  2  USiJL  917,  on  point  that  object  of  statute 
regulating  divorce  was  to  provide  support  for  the  wife  and  minor 
children;  cited  in  Powell  v.  Campbell,  20  Nev.  241,  19  Am.  St.  Rep. 
360,  20  Pac.  160,  2  L.R.A,  618,  as  to  property  set  apart  for  support  of 
divorced  wife;  distinguished  in  Bodal  v.  Sake,  10  Ida.  281,  77  Pac. 
€42,  66  L.RJ1.  66,  considering  right  of  spouse  in  divorce  proceeding  who 
has  abandoned  home. 

Separate  property.— >CSted  in  State  v.  Langan,  106  Pac.  (Nev.)  670, 
to  point  burden  of  proof  rests  with  complainants  of  separate  estate 
in  action  affecting  property  of  husband  and  wife;  Seeber  ▼.  Randall, 
102  Fed.  217,  42  C.  0.  A.  272,  to  point  that  land  which  prior  to 
1869  was  separate  property  of  husband  was  not  converted  into  com- 
munity property  by  either  the  acts  of  legislature  of  territory  of  Wash- 
ington; Seeber  v.  Randall,  102  Fed.  218,  42  C.  C.  A.  272,  to  point  that 
skill  or  labor  of  cither  espouse  in  carrying  on  farming  or  other  occu- 
pation has  nothing  to  do  with  crops. 

Cited  in  reference  notes  in  86  Am.  Dec.  632,  to  point  that  though 
profits  of  separate  property  accruing  mainly  from  the  efforts  or  skill 
of  both  husband  and  wife  belong  to  the  community,  the  profits  of 
separate  property  which  accrue  mainly  from  the  property  rather  than 
from  the  joint  efforts  of  the  husband  and  wife,  or  either  of  them, 
belong  to  the  owner  of  the  property,  although  the  labor  and  skill  of 
one  or  both  of  the  spouses  may  have  been  given  to  the  business;  and 
therefore  the  profits  resulting  from  the  ordinary  use  of  a  hotel,  ranch, 
and  toll-road,  which  were  the  separate  property  of  the  husband,  either 
from  renting  or  from  carrying  on  the  business  himself,  belong  to  the 
husband  as  his  separate  estate;  126  Am.  St.  Rep.  112,  the  rents,  issues, 
profits,  income  and  increase  of  separate  property,  in  some  of  the  states 
where  the  community  law  prevails,  are  separate  property  also;  they 
do  not,  whether  the  separate  property  from  which  they  arise  belongs 
to  the  husband  or  wife,  fall  into  the  community. 

New  trial.  —  Cited  in  San  Diego  Land  etc.  Co.  v.  Neale,  78  Cal.  66, 
20  Pac  373,  3  LJI.A.  €5,  to  point  that  new  trial  as  to  part  of  issues 
permissible;  Ramsdell  v.  Clark,  20  Mont.  106,  49  Pac  692,  to  point 
34 
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that  new  trial  is  re-examination  of  facts  in  some  courts  after  trial  by; 
jury,  court,  or  referees. 

Deed  —  Showing  consideration  for. — Cited  in  reference  note  in  86 
Am.  Dec.  640,  to  point  that  parol  evidence  is  admissible  to  show  that 
the  real  consideration  of  a  deed  was  other  property  given  in  exchange 
instead  of  the  money  stated  therein. 

Community  property.  —  Cited  in  reference  notes  in  126  Am.  St.  Rep. 
103,  to  point  that  it  is  not  necessary  to  prove  that  property  is,  in 
fact,  the  product  of  the  joint  efforts  of  the  husband  and  wife  in  order 
that  it  may  be  declared  community  estate.  If  it  is  acquired  after 
marriage  by  the  efforts  of  the  husband  alone,  but  not  by  gift,  devise 
or  descent,  or  by  exchange  of  his  individual  property,  or  from  the 
rents,  issues  or  profits  of  his  separate  estate,  it  belongs  to  the  com- 
munity; 126  Am.  St.  Rep.  121,  property  acquired  during  coverture 
by  either  husband  or  wife  or  in  their  possession  at  time  of  dissolution 
by  death  or  divorce  is  community  property. 

18  NeY.  412-423,  4  Pac.  735.    STATE  EX  REL.  PBRRT  ▼.  ARRUfG- 
TON. 

Constitiitional  law  —  Appointment  of  officers.  —  Cited  in  State  v. 
Atherton,  19  Nev.  343,  10  Pac.  908,  as  to  effect  of  implied  prohibition 
in  constitution;  State  ex  rel.  Mack  v.  Torreyson,  21  Nev.  523,  34 
Pac  872,  in  discussing  constitutionality  of  law  effecting  regents 
of  University;  cited  in  cone.  op.  of  Bigelow,  J.,  in  State  v.  Torreyson, 
21  Nev.  526,  34  Pac.  873,  as  to  attempt  in  principal  case  to  justify 
appointment  by  legislature  for  purpose  of  putting  new  system  into 
operation;  distinguished  in  State  v.  Clarke,  21  Nev.  338,  37  Am.  St. 
Rep.  517,  31  Pac.  547,  18  L.R.A.  315,  because  of  change  of  statute; 
Hardin  v.  Guthrie,  26  Nev.  252,  66  Pac.  745,  to  point  that  in  principal 
case  board  of  supervisors  have  acted  and  acted  wrongfully;  State  v. 
Mount,  151  Ind.  692,  51  N.  E.  421,  in  discussing  power  of  legislature 
to  fill  offices;  State  ex  rel.  Cummings  v.  Trewhitt,  113  Tenn.  569, 
82  S.  W.  483,  in  discussing  filling  of  office  of  county  attorney  by 
appointment  by  le^slature;  State  v.  Lindcmann,  132  Wis.  52,  111 
N.  W.  216,  in  construing  law  1905,  p.  403,  in  respect  to  appointment 
or  election  of  officers  of  school  boards. 

Cited  in  reference  note  in  3  L.R.A.(N.S.)  889,  to  point  that  the 
extension  of  the  terms  of  county  treasurer  beyond  the  time  for  which 
they  were  elected,  by  an  act  of  the  legislature  changing  the  time  for 
holding  elections,  contravenes  a  constitutional  provision  for  the  elec- 
tion of  certain  officers  by  the  people. 

-^»  Sessions  of  legislature,  terms.  —  Cited  in  dis.  op.  of  Wright,  C. 
J.,  in  Cheney  v.  Smith,  3  Ariz.  161,  23  Pac.  687,  in  discussing  provision 
of  statute  that  session  of  legislature  shall  not  exceed  sixty  days. 

Admissions.  —  Cited  in  State  v.  Toneyson,  21  Nev.  624,  34  Pac.  873^ 
in  discussing  admission  of  party. 
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Constrvctioii  of  inatmmeiit.  —  Cited  in  dis.  op.  of  Hackney,  J.,  in 
State  Y.  Menaugh,  151  Ind.  282,  61  N.  £.  123,  43  L.R.A.  415,  to  point 
that  language  of  instrument  must  be  construed  with  reference  to  gen- 
eral purposes. 

18  Ney.  423-424,  4  Pac.  743.    ALT  y.  CALIFORNIA  FIG  SYRUP  CO. 

Alt  V.  California  Fig  Syrup  Co.  19  Nev.  118,  7  Pac.  174,  same  case 
on  second  appeal. 

18  Nev.  425-429,  4  Pac  1080.    STATE  ▼.  ANOELO. 

Evidence.  — Cited  in  State  v.  Clark,  104  Pac.  (Nev.)  595,  in  dis- 
cussing evidence  on  indictment  for  attempt  to  escape;  State  v.  Clark, 
104  Pac.  (Nev.)  595,  to  point  that  where  facts  are  established,  natural 
and  logical  deduction  is  that  defendant  intended  to  do  that  which  he 
did. 

Indictment  for  escape  —  Sufficiency  of.  —  Cited  in  reference  note  in 
20  Am.  St.  Rep.  746,  discussing  sufliciency  of  statement  of  facta  in 
indictment  for  attempt  to  escape  from  state  prison. 

18  Hev.  432-r436,  4  Pac.  1213.    SIMPSON  v.  WILLL4HS. 

Cited  in  Irwin  v.  Strait,  18  Nev.  436,  4  Pac.  1215,  as  to  identity  of 
parties  and  point  appealed. 

Appropriation  of  water. —- Affirmed  in  Irwin  v.  Strait,  18  Nev.  438, 
4  Pac.  1216,  as  to  when  right  of  appropriation  of  water  begins  and 
reasonable  diligence;  cited  in  Hewitt  v.  Story,  64  Fed.  515,  30  L.R.A. 
270,  12  C.  C.  A.  260,  as  to  right  of  appropriation  of  water  flowing  in 
public  stream;  Union  Mill  etc.  Co.  v.  Dangberg,  81  Fed.  95,  discussing 
rights  of  party  under  appropriation  and  application  of  water  to  bene- 
ficial use;  Hague  v.  Nephi  Irr.  Co.  16  Utah,  431,  67  Am.  St.  Rep.  630, 
62  Pac.  768,  41  L.R.A.  314,  to  point  that  anybody  else  may  use  all 
the  water,  be  it  more  or  less,  that  a  prior  claimant  is  not  in  a  present 
condition  to  use,  and,  by  lack  of  diligence  on  his  part  in  pursuing  and 
perfecting  a  prior  inchoate  right,  many  acquire  rights  even  superior 
to  his. 

Cited  in  reference  notes  in  60  Am.  St.  Rep.  808,  to  point  that  the 
amount  of  water  which  has  been  diverted  or  otherwise  attempted  to 
be  appropriated,  it  must  be  restricted  to  the  amount  necessary  to  be 
used  for  the  purpose  for  which  the  appropriation  was  made;  30  L.R.A. 
673,  the  amount  of  water  to  which  a  party  is  entitled  is  limited  to 
the  amount  actually  applied  to  purposes  of  irrigation. 

AppeaL  —  Followed  in  State  v.  Thompson,  101  Pac.  (Nev.)  560,  on 
point  that  where  evidence  is  conflicting  validity  will  not  be  disturbed 
where  there  is  no  evidence  to  support  it. 

18  Nev.  436-438,  4  Pac.  1215.    IRWIN  v.  STRAIT. 
Appropriation  of  water.  —  Cited  in  Union  Mill.  etc.  uo.  v.  Dangberg. 
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SI  Fed.  109,  discuBsiag  time  when  right  wider  appropriation  of  water 
commences;  Morris  y.  Bean,  146  Fed.  427,  in  discussing  effect  of  stat- 
utes enacted  for  purpose  of  protecting  appropriators  of  water  by 
furnishing  them  perfect  record;  Otis  Go.  ▼.  Ludlow  etc.  Co.  186  Mass. 
96,  104  Am.  St.  Rep.  663,  70  N.  E.  1011,  in  passing  upon  statute  regu- 
lating appropriation  of  water  and  dams;  Nevada  Ditch  C6.  ▼.  Ben- 
nett, 80  Or.  100,  60  Am.  St.  Rep.  793,  46  Pac.  483,  as  to  reasonable 
diligence  in  making  beneficial  use  of  appropriated  water. 

(^ted  in  reference  notes  in  60  Am.  St.  Rep.  801,  to  point  that  if 
notice  is  not  provided  for  by  statute,  or,  if  provided  for,  is  not  given^ 
the  title  of  the  appropriator  by  relation  must  be  regarded  as  oom- 
roencing  at  the  time  when  he  began  his  dam,  ditch,  flume,  or  other 
appliance  by  means  of  which  his  appropriation  is  effected,  provided 
he  prosecutes  his  enterprise  to  success  and  with  reasonable  diligence; 
30  L.R.A.  676,  the  time  when  the  appropriator's  right  begins  is  when 
he  begins  work  on  his  dam  and  ditch  if  the  work  is  prosecuted  to 
completion  and  utilization  of  the  water  for  beneficial  use  with  rea- 
sonable diligence. 

18  Nev.  438-440,  5  Pac  64.    ESMERALDA  COXTNTT  ▼.  THIRD  JU- 
DICIAL DISTRICT  COURT. 

Certiorari.  —  Cited  in  State  ▼.  Board  of  County  Commissioners,  23 
Nev.  248,  46  Pac.  629,  as  to  when  certiorari  will  lie;  State  v.  Osbum, 
24  Nev.  194,  61  Pac.  840,  to  point  that  certiorari  is  proper  remedy 
by  which  to  review  municipal  ordinances  of  jurisdictional  nature; 
State  V.  White  Pine  County,  101  Pa.  (Nev.)  106,  discussing  function 
under  which  writ  of  certiorari  will  lie;  Pine  Bluff  Water  etc.  Co.  ▼. 
aty  of  Pine  Bluff,  62  Ark.  201,  36  S.  W.  227,  to  point  that  In  com- 
mon law  writ  of  certiorari  will  lie  only  to  review  judicial  acts  of 
inferior  court,  public  officer  or  body;  Drainage  Com'rs  v.  Giffin,  134 
Dl.  340,  25  N.  E.  997;  Kinsloe  v.  Pogue,  213  111.  304,  72  N.  K  907,  and 
Kusel  V.  City  of  Chicago,  121  Dl.  App.  472,  to  point  that  writ  of  cer- 
tiorari lies  only  to  inferior  tribunals  and  officers  exercising  judicial 
functions  and  act  reviewed  must  be  judicial  in  nature  and  not  minis- 
terial or  legislative. 

18  Nev.  440-446,  5  Pac.  65.    LANGWORTHT  ▼.  COLEMAN. 

Appeal.  —  Cited  in  Streeter  v.  Johnson,  23  Nev.  201,  44  Pae.  821, 
to  point  that  introduction  of  mortgage  in  evidence  was  waiver  of 
claim  of  execution  having  not  ^een  sufiiciently  proven;  Quinn  y.  Qninn, 
27  Nev.  176,  74  Pac.  6,  to  point  that  any  fact  necessary  to  support 
the  order  is  presumed  to  have  been  proven  in  the  absence  of  an 
affirmative  showing  to  the  contrary. 

18  Nev.  446-454,  5  Pac  69.    ELDER  ▼.  FRSVERT. 
Cited  in  Streeter  v.  Johnson,  23  Nev.  201,  44  Pae.  821,  diseoflsinf 
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miBJoinder  of  parties;  Caldwell  ▼.  Ryan,  210  Mo.  39,  IDS  8.  W.  540, 
to  point  that  letter  of  statute  on  set-off  must  give  way  to  spirit  of 
exemption  statute;  Hodson  v.  Union  Pac.  Ry.  Co.  14  Utah,  406,  60 
Am.  St.  Rep.  905,  47  Pac.  861,  to  point  that  judgment  is  concliisivo 
between  parties  and  privies  on  any  question  decided;  if  court  mis- 
apply the  law,  judgment  must  stand  until  corrected  in  some  appro- 
priate way. 

Cited  in  reference  notes  in  76  Am.  Dec.  647,  to  point  that  the  execu- 
tion creditor  is,  however,  equally  liable  with  the  sheriff,  if  he  directs 
the  levy  or  sale.  He  is  a  co-trespasser  with  the  sheriff,  and  therefore 
suable,  either  jointly  or  severally,  for  the  tort;  6  L.R~A.  631,  there  is 
no  contribution  among  tort  feasors,  who  are  knowingly  such;  52  L.RJL 
63,  the  measure  of  damages  for  the  improper  detention  of  property 
designed  for  use,  as  horses  and  a  wagon,  is  compensation  to  the  in- 
jured party  for  the  loss  of  the  use  of  such  property. 

18  JXev.  454-459,  5  Pac.  71.    SULTAN  v.  SHERWOOD. 

Cited  in  reference  note  in  78  Am.  Dec.  620,  to  point  that  motions 
for  new  trial  on  grounds  of  surprise  are  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  its  action  will  not  be  disturbed,  unlesa 
it  is  manifest  that  there  was  an  abuse  of  such  discretion. 

18  Nev.  459-471,  5  Pac.  134.    STATE  ▼.  WARREN. 

Instruction.  — Cited  in  State  v.  Buralli,  27  Nev.  55,  71  Pao.  536, 
to  point  that  an  instruction  which  assumes  facts  in  dispute,  or  that 
are  not  admitted  is  erroneous.  This  does  not  interfere  with  the  right 
of  the  court  during  the  trial  to  state  the  testimony  or  what  a  witness 
aaid,  without  asnuniing  whether  it  is  true;  leaving  the  Jury  to  draw 
ita  own  inferenee  as  to  what  it  Mtabiiabea. 
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CASES  IN  19  NEVADA 

19  ir^.  84-37,  5  Pac.  276.    WHITE  PIKE  COUNTY  v.  HERSICK. 

County  of  White  Pine  v.  Herrick,  19  Nev.  311,  10  Pao.  216»  same 
caae  on  second  appeaL 

19  Ner.  38-42,  5  Pac.  666.    COMAITA  ▼.  KYLB. 

Cited  in  Ferraris  t.  Kyle,  19  Nev.  436,  14  Pac.  629,  to  point  as 
to  ground  of  reversal  in  principal  case. 

19  Her.  43-46,  5  Pac.  735.  STATE  EX  REL.  ATTORNEY-GENERAL 
▼.  BOYD. 

Statutory  construction.  —  Cited  in  State  v.  Fogus,  19  Nev.  254,  9 
Pac.  128,  in  construing  act  of  1885,  p.  85;  Turner  v.  Fish,  19  Nev.  296, 
9  Pac.  885,  construing  statute  1883,  p.  78. 

Cited  in  reference  note  in  1  L.R.A.  363,  to  point  that  an  independent 
section  will  stand  although  another  section  may  be  unconstitutional. 

Constitutional  law.  —  Cited  in  State  v.  Donovan,  20  Nev.  78,  15  Pac. 
784,  discussing  power  of  legislature  to  classify  counties;  Sawyer  v. 
Dooley,  21  Nev.  399,  32  Pac.  440,  cited  in  construing  constitutional 
Stats.  1891,  p.  56,  regulating  assessment  of  railroads  for  taxation; 
Singleton  v.  Eureka  Co.  22  Nev.  95,  35  Pac.  833,  in  discussing  special 
legislation;  cited  in  cone.  op.  of  Bigelow,  J.,  in  Singleton  v.  Eureka  Co. 
22  Nev.  99,  35  Pac.  835,  as  authority  for  construction  given  to  con- 
stitution; p.  80;  Schweiss  ▼.  District  Court,  23  Nev.  231,  45  Pac. 
290,  34  L.R.A.  604,  discussing  constitutionality  of  Stats.  1895,  p.  73, 
relating  to  incorporation  of  Story  county  and  giving  to  it  a  govern- 
ment; Central  Pac.  Ry.  Co.  ▼.  Evans,  111  Fed.  78,  discussing  validity 
of  statute  designating  "classes  of  property"  for  purposes  of  taxation 
based  on  values;  State  v.  Kolsem,  130  Ind.  460,  29  N.  E.  603,  14  L.R.A. 
576,  to  point  that  in  order  to  observe  uniformity  required  by  consti- 
tution, classification  must  be  based  upon  the  reasonable  and  actual 
defenses;  Edmonds  v.  Herbrandson,  2  N.  Dak.  278,  50  N.  W.  973,  14 
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hJRJL  728,  holding  laws  1890,  eh.  66,  regulating  relocation  of  county 
Beats,  unconstitutional;  Edmonds  v.  Uerbrandson,  2  N.  Dak.  274,  bf^ 
N.  W.  972,  14  L.R.A.  727,  to  point  that  classification  is  not  inhibited 
by  constitutional  provision  against  special  legislation,  but  that  there 
must  be  distinct  characteristics  justifying  classification;  Groves  t. 
County  Court,  42  W.  Va.  596,  26  S.  K  463,  discussing  statute  regard- 
ing change  of  county  seat. 

Cited  in  reference  notes  in  21  Am.  St.  Rep.  788,  to  point  tliat  a 
statute  which,  by  its  terms,  can  apply  to  only  one,  or  at  most  to 
only  part,  of  the  whole  number  of  counties  in  the  state,  and  although 
purporting  to  be  a  general  law,  is  special  and  void;  2  LJ^.A.  577,  a 
statute  regulating  the  compensation  of  county  officers  is  not  in  viola- 
tion of  Nev.  Const,  art.  4,  §  20,  prohibiting  the  legislature  from  passing 
local  or  special  laws  for  the  assessment  and  collection  of  taxes  for 
state,  county  and  township  purposes;  7  LJI.A.  193,  in  order  to  ob- 
serve  the  uniformity  required  by  Nev.  Const.,  art.  4,  §  25,  classifica- 
tion of  counties  must  be  based  upon  reasonable  and  actual  differences; 
the  legislation  must  be  appropriate  to  the  classification,  and  embrace 
all  within  the  class. 


19  NeT.  47-63,  5  Pac.  822,  3  Am.  St  Rep.  776.    STATE  ▼.  LUmSET. 

Harder  —  Conviction  of  lower  grade  of  offense.  —  Cited  in  Moore  t. 
People,  26  Colo.  219,  57  Pac.  859,  to  point  that  where  dcfemlan^.  sought 
combat  with  felonious  intent  making  conviction  for  murder  proper^ 
he  cannot  be  heard  to  complaint  that  verdict  of  manslaughter  is  er- 
roneous; McCoy  V.  State,  40  Fla.  506,  24  So.  488,  to  point  that  where 
jury  found  defendant  guilty  of  murder,  but  erroneously  gave  benefit 
of  facts  not  in  evidence  by  reducing  penalty  to  third  degree,  it  was 
error  without  injury  to  defendant;  State  v.  Phinney,  13  Idaho,  316, 
89  Pac.  636,  12  L.R.A.(N.S.)  940,  as  to  power  of  jury  on  trial  for 
homicide  by  poisoning;  Blocker  v.  State,  27  Tex.  App.  42,  10  S.  W.  441, 
to  point  that  verdict  of  murder  in  second  degree  will  not  be  set  aside 
where  homicide  is  shown  to  be  murder  In  first  degree. 

Cited  in  reference  notes  in  12  r^R.A.(N.S.)  936,  to  point  that  wher* 
it  is  provided  by  statute  that  murder  perpetrated  by  means  of  poisioB 
or  lying  in  wait,  or  committed  in  perpetration  or  attempt  to  perpe- 
trate, rape,  robbery,  burglary,  or  murder  committed  while  perpetra- 
ting a  felony,  shall  constitute  murder  in  the  first  degree;  and  it  la 
further  provided  that,  upon  all  trials  for  murder  the  jury  shall  ascer- 
tain by  their  verdict  whether  it  is  murder  of  the  first  or  second  de- 
gree,— the  statutory  declarstion  that  murder  committed  in  the  enumer- 
ated manners  shall  be  murder  in  the  first  degree  does  not  deprive 
the  jury  of  the  power  to  convict  of  a  lesser  degree;  12  I1R.A.(N.S.) 
937,  one  charged  with  having  committed  murder  by  means  of  poison, 
ftnd,  having  been  convicted  of  murder  in  the  second  degree,  cannot 
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sneoessfully  assail  the  eonviction  upon  the  ground  that  he  should  liaT* 
been  convicted  of  murder  in  the  first  degree,  or  acquitted. 

Indictment  for  rape  —  Conviction  of  assault.  —  Cited  in  Jones  ▼• 
State,  118  Ind.  41,  20  N.  E.  635,  to  point  that  defendant  may  be  con- 
victed of  assault  on  indictment  charging  him  with  having  committed 
rape. 

Verdict  to  designate  degree.  —  Cited  in  reference  note  in   2& 

Am.  St.  Rep.  933,  to  point  tliat  the  jury  before  whom  any  person 
indicted  for  murder  shall  be  tried,  if  they  find  such  person  guilty 
thereof,  shall  designate  by  their  verdict  whether  it  be  murder  of 
the  first  or  second  degree. 

—  Instruction.  —  Cited  in  reference  note  in  61  L.R.A.  295,  to  point 
that  an  instruction  in  a  prosecution  for  homicide  by  poisoning,  given 
upon  the  theory  that  the  poison  in  question  must  have  been  mixed 
with  whisky,  with  intent  on  the  part  of  accused  to  commit  suicide, 
and  was  negligently  exposed  in  such  a  place  and  manner  tliat  it  would 
be  likely  to  be  unconsciously  or  non-negligently  taken  by  other  per- 
sons, either  as  food  or  drink, — that  the  person  leaving  it  would  be 
liable  for  the  consequences, — is  proper  and  not  objectionable,  where 
the  court  also  charged  what  such  consequences  would  be, — that  ha 
would  be  guilty  of  manslaughter. 

Involuntary  manslaughter. —  Due  care  -^  Cited  in  reference  note 

in  61  hJRjL.  299,  to  point  that  the  questions  as  to  what  is  careless- 
ness, and  what  is  due  care,  in  a  prosecution  for  involuntary  num- 
slaughter,  by  killing  another  in  doing  an  unlawful  act  or  in  doing  a 
lawful  act  in  an  unlawful  manner,  are  matters  of  fact  for  the  jury. 

—  In  perpetrating  felony  —  Degree.  —  Cited  in  reference  noted  in 
63  LJR.A.  356,  to  point  that  any  death  consequent  upon  the  perpetra- 
tion, or  attempt  to  perpetrate,  any  arson,  rape,  robbery,  or  burglary 
shall  be  deemed  murder  in  the  first  degree;  63  L.R.A.  369,  a  homicide 
is  committed  in  the  perpetration  of,  or  attempt  to  perpetrate  any  of 
the  felonies  enumerated  in  the  statute,  the  murder  carries  witli  it 
conclusive  evidence  of  premeditation;  the  question  whether  the  killing 
was  wilful,  deliberate,  and  premeditated  is  answered  by  the  statute  in 
the  affirmative,  and,  if  the  prisoner  is  guilty  of  the  ofl'ense,  it  is  murder 
in  the  first  degree. 

19  Nev.  53-^9,  6  Pac.  44,  8  Pac.  768.    SWEENEY  ▼.  SCHULTE3. 

Appeal  —  Technical  error  disregarded  when.  —  Cited  in  Hobson  v. 
New  ^fexico  etc.  R.  Co.  2  Ariz.  175,  11  Pac.  546,  to  point  that  wliere 
substantial  justice  is  secured  mere  technical  error,  which  is  harmless 
in  character  and  works  no  injury,  will  not  be  permitted  to  defeat  the 
action;  Sawyer  v.  Robertson,  11  Mont.  421,  28  Pac.  457,  and  cited  in 
dis.  op.  De  Witt,  J.,  in  Schuttler  v.  King,  12  Mont.  160,  30  Pac.  29, 
construing  subdivision  5,  §  68,  to  ba  mandatory,  and  that  it  must  be 
aubstantially  complied  with. 
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19  Ney.  60-68,  6  Pac  72.    GSR  WATRR  DITCH  CO,  t.  SSNO  WAT£R 
CO. 

Cited  in  Michigan  Slate  Co.  t.  Iron  Range  etc  Co.  101  Mich.  27, 
59  N.  W.  660,  in  discussing  liability  of  railroad  for  supplies  fiiniished 
to  it  through  agent. 

19  Nev.  69-77,  6  Pac  437,  3  Am.  St.  Rep.  781.    BOTNTON  ▼.  LONG- 
LEY. 

AppeaL  — Cited  in  Gardner  t.  Gardner,  23  Nev.  214,  46  Pac.  140, 
to  point  that  alleged  errors,  argued  but  not  embraced  in  the  assign- 
ment, will  not  be  considered;  Quinn  v.  Quinn,  27  Nev.  176,  74  Pac.  6, 
to  point  that  where  there  is  not  statement  properly  authenticated,  only 
errors  appearing  on  the  face  of  the  judgment  roll  can  be  considered  on 
the  appeal. 

Servitude  —  Increase  of  bnrden.  —  Qted  in  Drake  v.  Lady  Ensley 
Coal,  L  &  R.  Co.  102  Ala.  608,  48  Am.  St.  Rep.  82,  14  So.  761,  24 
LJLA*  67,  as  to  increase  of  burden  of  servient  estate  by  augmenting 
volume  of  flow  of  water. 

Cited  in  reference  notes  in  7  Am.  St.  Rep.  346,  to  point  that  upper 
land-owner  has  easement  of  drainage  in  land  of  lower  proprietor; 
8  Am.  St.  Rep.  803,  if  two  tracts  adjoin,  the  owner  of  the  upper  trad 
has  a  natural  easement  to  have  the  water  which  falls  upon  his  land 
flow  off  upon  the  lower  tract;  14  Am.  St.  Rep.  324,  there  are  certain 
duties  incumbent  upon  an  upper  riparian  proprietor  with  respect  to  the 
riparian  proprietors  below  him,  and  failing  to  observe  these  duties 
he  becomes  liable;  he.  is  liable  for  unlawfully  and  unreasonably  di- 
verting waters;  86  Am.  St.  Rep.  721,  under  the  doctrine  of  civil  law, 
the  owner  of  lower  land  cannot  obstruct  the  drainage  of  surface  water 
naturally  flowing  thereon  from  higher  ground;  this  rule,  outside  of 
Tjouisiana,  seems  to  have  been  first  adopted  in  Pennsylvania  and  at  the 
present  time  is  followed  in  very  many  of  the  states;  86  Am.  St.  Rep. 
722,  727,  the  servitude  of  the  lower  land  owner  could  not  be  argu- 
mented  or  made  more  burdensome  by  the  acts  or  industry  of  man;  7 
L.R.A.  613,  when  two  tracts  of  land  are  adjacent,  and  one  is  lower  than 
the  other,  the  owner  of  the  upper  tract  has  an  easement  of  the  lower 
land  to  the  extent  of  the  water  naturally  flowing  from  the  upper  land 
at  and  upon  the  lower  tract,  and  any  damage  that  may  be  occa- 
sioned to  the  lower  land  thereby  is  damnum  absque  injuria;  21  UKJL 
606,  if  water  is  brought  on  lands  for  the  purpose  of  irrigation,  the 
owner  must  take  care  that  it  does  not  injure  a  lower  proprietor;  21 
L.R.A.  607,  mere  acquiescence  on  the  part  of  the  lower  proprietor  in 
the  passage  across  his  land  of  an  increased  supply  of  water  will  not 
give  a  prescriptive  right. 

Water  rights  —  Flow.  —  Cited  in  Union  Mill  etc.  Co.  v.  Dangberg,  81 
Fed.  92,  and  Anderson  v.  Bassman,  140  Fed.  26,  to  point  that  to 
enable  party  to  maintain  prescribed  right  to  flowing  water  there  most 
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have  been  imintemipted  enjoyment  under  claim  of  right  for  five  years 
in  actual  use  of  water  with  knowledge  of  acquiescence;  Inhabitants 
of  Township  v.  Wainwright,  62  N.  J.  Eq.  422,  29  Atl.  201,  discussing 
rights  of  private  individuals  when  lands  adjoin  and  surface  waters 
naturally  flow  from  one  to  the  other;  Salem  Flouring  Mills  0>.  v. 
Lord,  42  Or.  103,  69  Pae.  1041,  discussing  prescriptive  right  and  what 
sufficient  to  confer  it. 

Cited  in  reference  notes  in  93  Am.  St.  Rep.  729,  to  point  that  if 
an  adverse  use  is  commenced,  it  must  be  continued,  before  it  can 
create  title  or  right  by  prescription,  for  the  period  required  by  the 
statutes  of  the  several  states.  These,  with  respect  to  time,  vary 
greatly,  being  five  years  in  California,  Idaho,  and  Nevada;  108  Am. 
St.  Rep.  690,  a  riparian  proprietor  may  make  a  reasonable  use  of 
the  waters  of  a  stream  for  irrigation,  at  least  after  the  natural  wants 
of  other  proprietors  have  been  satisfied;  10  L.R.A.  485,  the  right 
acquired  by  prescription  is  only  commensurate  to  the  right  enjoyed. 
The  extent  of  the  enjoyment  measures  the  extent  of  the  right. 

19  Her.  TS-aS,  6  Pac.  442,  3  Am.  St.  Sep.  788.    JONES  ▼.  ADAMS. 

Sipariaii  rights  —  Appropriations.  —  Distinguished  in  Jerrett  v. 
Mahan,  20  Nev.  98,  17  Pac.  15,  on  point  that  case  under  consideration 
did  not  involve  the  question  of  riparian  rights;  affirmed  in  Reno  Smelt* 
ing  etc.  Works  v.  Stevenson,  20  Nev.  276,  19  Am.  St.  Rep.  364,  21 
Pae.  319,  4  L.R.A.  60,  on  point  that  common  law  doctrine  of  riparian 
rights  not  applicable;  Twaddle  v.  Winters,  29  Nev.  105,  85  Pac.  284, 
as  to  doctrine  respecting  riparian  appropriators  and  prior  appropria- 
tion of  water;  cited  in  Hill  v.  Lenormand,  2  Ariz.  368,  16  Pac.  268,  to 
point  that  principal  case  overrules  VanSickle  v.  Hains,  7  Nev.  246, 
in  construction  of  §  2339  of  Fed.  Rev.  Stat.;  Anderson  v.  Bassman, 
140  Fed.  21,  to  point  that  principal  case  expressly  overrules  Van 
Sickle  V.  Haines,  7  Nev.  249,  holding  common  law  doctrine  of  ri- 
parian rights  inapplicable  to  local  conditions;  Parkersville  Drainage 
Dist.  v.  Wattier,  48  Or.  340,  86  Pac.  778,  to  point  that  riparian  pro- 
prietor by  subsequent  patent  from  United  States  cannot  thereby  de- 
feat claims  of  prior  appropriator  to  water  flowing  through  the  land; 
Parkersville  Drainage  Dist.  v.  Wattier,  48  Or.  341,  86  Pac.  778,  to 
point  prior  appropriation  is  protected  under  act  of  Conj^ress,  notwith- 
standing the  patent  did  not  reserve  any  vested  interests;  Cox  v.  Howoll, 
108  Tenn.  137,  65  S.  W.  869,  58  L.R.A.  494,  as  to  what  constitutes 
reasonable,  permissible  diversion  of  water  from  running  stream. 

Cited  in  reference  notes  in  7  Am.  St.  Rep.  260^  as  to  law  relating 
to  prior  appropriator's  right  to  water,  as  against  riparian  appropria- 
tor, and  as  applicable  to  Pacific  Coast  states;  8  Am.  St.  Rep.  681,  as 
to  right  of  riparian  proprietor,  in  common  law,  to  use  of  waters  of 
stream;  9  Am.  St.  Rep.  268,  riparian  proprietors  have  the  right,  at 
common  law,  to  reasonable  use  of  waters  of  stream  running  through 
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their  respective  lands  for  the  purpose  of  irrigation;  19  Am.  St.  Rep. 
374,  the  common-law  doctrine  giving  the  riparian  owner  a  right  to  the 
flow  of  a  stream  in  its  natural  channel  over  his  lands,  although  he 
makes  no  heneficial  use  thereof,  is  inapplicable  to  the  Pacific  Coast 
states;  in  those  states  the  first  appropriator  of  the  water  for  a  useful 
purpose  has  a  prior  right  thereto;  20  Am.  St.  Rep.  8G6,  one  on  whose 
land  a  stream  commences  and  flows  through  a  well-defined  eliannel, 
thence  over  and  through  the  lands  of  others,  cannot  use  all  the  water 
so  as  to  deprive  the  other  riparian  owners  of  their  rights  therein; 
48  Am.  St.  Rep.  688,  inapplicability  of  the  common  law  extends  par- 
ticularly to  questions  concerning  waters  in  this  country,  and  the  com- 
mon-law doctrine  of  riparian  rights  is  inapplicable,  or  applicable  only 
to  a  very  limited  extent,  by  reason  of  the  wants  and  necessities  of 
the  people  in  many  of  the  states  and  of  the  physical  condition  of  the 
states;  41  LJI.A.  742,  under  the  principles  of  the  common  law  ri- 
parian proprietors  had  the  right  to  a  reasonable  use  of  the  waters  of 
a  stream  running  through  their  respective  lands  for  the  purpose  of 
irrigation. 
Cited  in  reference  note  in  10  Eng.  Rul.  Cas.  218. 

AppeaL  —  Cited  in  Sumpson  v.  Harris,  21  Nev.  376,  31  Pac  1017, 
to  point  that  every  material  fact  not  found  is  presumed  in  favor  of 
judgment  by  appellate  court. 

Gted  in  reference  notes  in  10  Am.  St.  Rep.  818,  13  Am.  St.  Rep. 
842,  and  49  Am.  St.  Rep.  876,  to  point  that  every  material  fact  not 
found  by  the  court  below  must  be  presumed  in  favor  of  the  judgment; 
62  Am.  St.  Rep.  401,  that  riparian  rights  are  an  appurtenance  to  the 
land  running  with  it  as  a  corporeal  hereditament.  They  may  be 
segregated  by  grant  of  condemnation  or  extinguished  by  prescription, 
but  cannot  be  defeated  by  simple  appropriation. 

Water  rights.  ~Oted  in  Bliss  v.  Grayson,  24  Nev.  466,  56  Pac.  241, 
as  to  securing  right  to  waters  of  stream  by  appropriation;  Olough  t. 
Wing,  2  Ariz.  379,  17  Pac  466,  in  discussing  water  rights  and  injunc* 
tion  to  previous  interference  therewith;  Union  Mill.  etc.  Co.  v.  Dang- 
berg,  81  Fed.  92,  in  discussing  respective  rights  of  appropriatora  of 
water  to  use  of  water  flowing  in  river;  Miller  ft  Lux  v.  Rickey,  127 
Fed.  586,  in  discussing  sufllciency  of  flndings  to  support  decree  with 
reference  to  right  under  appropriation  of  use  of  water;  Fitzpatricit 
V.  Montgomery,  20  Mont.  186,  63  Am.  St.  Rep.  623,  60  Pac  417; 
Isaacs  V.  Barber,  10  Wash.  133,  46  Am.  St.  Rep.  772,  38  Pac  874,  30 
L.R.A.  679,  and  Willey  v.  Decker,  11  Wyo.  616,  100  Am.  St.  Rep. 
949,  73  Pac.  216,  as  to  right  of  appropriated  water  on  public  land; 
Low  V.  SchaflTer,  24  Or.  246,  33  Pac  680,  to  point  that  diversion  of 
water  for  irrigation  is  not  ordinary  use  and  can  be  exercised  rea- 
sonably only,  with  proper  regard  to  rights  of  others  to  apply  to 
same  purpose;  Carson  v.  Centner,  33  Or.  620,  62  Pac  608,  43  L^A 
133,  as  to  division  of  water  between  appropriatora. 
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Cited  in  reference  notes  in  11  Am.  St.  Rep.  78,  to  point  that  the 
approprifttor  of  water  of  a  stream  for  irrigation  purposes  acquires 
prior  right  thereto  as  against  the  owner  along  the  stream  who  ob- 
tained his  patent  after  appropriation  was  made;  14  Am.  St.  Rep. 
324,  appropriator  is  liable  in  imduly  increasing  natural  flow  of  water 
npon  proprietor  below;  26  Am.  St.  Rep.  254^  the  right  to  water  in 
Nevada  is  determined  by  the  application  of  the  principle  of  prior 
appropriation;  64  Am.  St.  Rep.  348,  what  is  a  reasonable  appropriation 
of  water  for  the  purpose  of  irrigation  must  be  determined  in  each 
case  with  reference  to  the  size  of  the  stream,  the  velocity  of  the 
water,  the  character  of  the  soil,  the  number  of  proprietors  the  amount 
of  water  needed  to  irrigate,  and  a  variety  of  other  circumstances  and 
conditions  peculiar  to  each  case,  the  true  test  being  whether  the  use 
is  of  such  a  character  as  to  materially  affect  the  equally  beuellcial 
use  of  the  water  of  the  stream  by  other  proprietors;  €0  Am.  St.  Rep. 
80O,  an  appropriation  of  water  running  through  lands  constituting 
A  part  of  the  publie  domain  will  not  only  be  recognized  by  the 
United  States,  but  may  be  enforced  against  patentees  of  such  lands 
whose  rights  do  not  antedate  the  appropriation  of  such  water;  80 
LJLA.  679,  the  Act  of  Congress  of  1866,  confirmed  the  rights  of  prior 
appropriators  even  as  against  persons  who  had  prior  to  its  passage  ob- 
tained patents  to  lands  over  which  the  waters  flowed. 

Percolating  waters.  —  Cited  in  Willis  v.  City  of  Perry,  92  Iowa,  304, 
60  N.  W.  730,  26  L.R.A.  127,  as  to  rule  for  determining  rights  to  per- 
colating waters. 

Surface  and  tnbterranean  waters.—- Cited  in  Huber  v.  Merkel,  117 
Wis.  366,  98  Am.  St.  Rep.  941,  94  N.  W.  367,  62  L.R.A.  694,  to  point 
that  doctrine  of  common  law  with  relation  to  surface  and  subter- 
ranean water  does  not  apply  in  mining  and  semi-arid  regions. 

19  ReT.  89-97,  6  Pae.  840.    STATE  EX  REL.  KEANE  t.  UURPHT. 

Mandamus.  «>  Followed  in  State  ex  rel.  Humboldt  Co.  v.  Board  of 
Gounty  Commissioners,  22  Nev.  77,  36  Pac.  301,  as  to  when  mandamus 
lies  to  judgment  and  discretion  of  officer;  State  ex  rel.  Hoppin  v. 
Cheney,  24  Nev.  226,  62  Pac.  13,  on  point  that  mandamus  is  proper 
remedy  to  compel  district  judge  to  settle  statement  on  motion  for 
new  trial;  cited  in  Hardin  v.  Guthrie,  26  Nev.  252,  66  Pac.  746,  to 
point  that  in  mandamus  court  cannot  say  particular  judgment  of 
inferior  tribunal  is  wrong;  State  ex  rel.  Halley  v.  Boerlin,  30  Nev. 
477,  98  Pac.  404,  to  point  that  mandamus  will  not  lie  to  review,  regu- 
late, revise,  or  annul  the  official  discretion  or  judgment  of  the  board 
of  county  commissioners  after  they  have  once  heard,  considered,  and 
finally  exercised  their  discretion  and  judgment,  no  matter  whether 
said  exercised  discretion  and  judgment  is  erroneous  or  excessive;  Pyke 
T.  Steunenberg,  6  Ida.  626,  61  Pae.  618,  to  point  that  in  mandamus 
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person  who  with  respondent  attempted  to  extend  office,  his  duty  be- 
comes ministerial  and  writ  will  not  issue  to  compel  performance;  Hill 
V.  Morgan,  9  Ida.  727,  76  Pac.  326,  to  point  that  mandamus  will  not 
issue  to  control  discretion  or  review  judicial  action;  Raleigh  v.  District 
Court,  24  Mont.  314,  81  Am.  St.  Rep.  431,  61  Pac.  994,  holding  man- 
damus will  lie  to  compel  court  to  take  jurisdiction,  or  to  proceed 
where  jurisdiction  has  been  acquired,  or  erroneous  determination  of 
preliminary  question  of  law,  or  erroneously  striking  from  files  will 
contest,  etc.,  will  be  cured  by  mandamus;  State  ex  rel.  Bond  v. 
Taylor,  119  Tenn.  250,  104  S.  W.  247,  and  State  v.  Hunter,  3  Wash. 
95,  27  Pac.  1077,  in  discussing  scope  and  remedy  of  mandamus; 
State  v.  Superior  Court,  21  Wash.  110,  57  Pac.  352,  to  point  that 
mandamus  is  proper  remedy  to  compel  court  to  take  jurisdiction  of 
cause  where  it  is   wrongfully  dismissed. 

Cited  in  reference  notes  in  9  Am.  St.  Rep.  258,  to  point  that  the 
rule  that  mandamus  will  not  lie  to  control  discretion  or  revise  ju- 
dicial action  has  no  application  to  the  determination  of  preliminary 
questions  relating  to  the  settlement  of  a  statement  on  motion  for  a 
new  trial;  51  L.R.A.  89,  on  an  application  for  a  mandamus  to  compel 
the  judge  of  the  district  court  to  settle  a  statement  on  motion  for  a 
new  trial,  it  was  held  that  where  it  was  the  duty  of  the  judge  to  settle 
such  statement  mandamus  was  the  proper  remedy  to  compel  him  to  do 
so,  and  that  the  rule  that  mandamus  would  issue  to  control  discretion 
or  reserve  judicial  action,  does  not  apply  to  a  case  of  determining  the 
preliminary  questions  relating  to  such  settlement;  51  L.RA.  110,  prior 
to  court  no  writ  of  mandamus  will  be  exercised  where  the  tribunal 
whose  judgment  or  order  is  appealed  from  has  omitted  or  refused  to 
sign  the  necessary  case  or  bill  of  exceptions,  or  otherwise  neglected  to 
complete  the  record  essential  to  the  review  on  appeal. 

Change  of  venue.  —  Cited  in  dis.  op.  of  Talbot,  J.,  in  Gamble  v.  Dis- 
trict Court,  27  Nev.  246,  74  Pac.  532,  to  point  that  there  is  no  cause 
for  haste  or  concealment  in  application  for  change  of  venue. 

Notice  of  motion  for  new  trial.  —  Cited  in  State  ex  rel.  Equitable 
G.  Min.  Co.  V.  Murphy,  29  Nev.  255,  88  Pac.  337,  as  to  presence  of 
attorney  for  losing  party  in  court  when  judgment  rendered  and  its 
effect  upon  time  for  serving  notice  of  motion  for  new  trial. 

19  NeT.  98-103,  6  Pac.  941.    WHITE  PINE  COUNTY  BANK  y.  SAD- 
LER. 

Implied  promise  to  pay  from  legal  duty.  — Cited  in  Leete  v.  Pacifie 
Mill.  etc.  Co.  88  Fed.  964,  in  discussing  implied  promise  from  legal 
duty  to  pay  over  money  had  and  received  for  benefit  of  another; 
Mellott  V.  Downing,  39  Or.  225,  64  Pac.  396,  discussing  liability  of 
defendant  for  money  had  and  received  under  margin  in  conducting 
bucket-shop. 
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19  Key.  103-118,  7  Pac.  68,  3  Am.  St.  Rep.  797.    THOBfPSON  ▼.  RENO 
SAY.  BANK  (THOMPSON  r.  LAKE). 

Cited  in  Thompson  v.  Reno  Sav.  Bank,  19  Nev.  173,  3  Am.  St.  Rep. 
881,  7  Pac.  870,  to  point  that  facta  in  case  at  issue  were  essentially 
the  same  as  those  of  principal  case;  Thompson  v.  Reno  Sav.  Bank, 
19  Nev.  294,  9  Pac.  883,  to  point  that  transcript  in  case  contains  judg- 
ment roll  in  principal  case. 

Corporations  —  Creditors'  remedies  and  stockholders'  liabilities. — 
Affirmed  in  Thompson  v.  Reno  Savings  Bank,  19  Nev.  246,  3  Am.  St. 
Rep.  883,  9  Pac.  123,  on  point  that  call  for  assessment  is  not  necessary 
before  bill  in  equity  to  compel  subscription  to  capital  stock;  cited  in 
Thompson  v.  Reno  Sav.  Bank,  19  Nev.  293,  9  Pac.  883,  as  to  effect 
of  laches  on  creditor's  claim;  Mobile  etc.  R.  Co.  v.  Nicholas,  98  Ala. 
125,  12  So.  735,  and  Vaughn  v.  Alabama  Nat.  Bank,  143  Ala.  578,  42 
So.  65,  in  discussing  individual  liability  of  stockholders  of  corporation 
and  as  to  property  being  trust  fund  for  payment  of  debts;  Wilkins 
▼.  Worthen,  62  Ark.  406,  36  S.  W.  22,  in  discussing  right  of  action 
against  subscribers  to  stock  of  bank;  Baines  v.  Babcock,  95  Cal.  593, 
29  Am.  St.  Rep.  Ib4,  27  Pac.  676,  to  point  that  one  to  whom  stock 
of  corporation  is  issued  and  in  whose  name  it  stands  upon  the  books 
of  the  company  is  liable  to  the  creditors  of  the  company  as  absolute 
owner;  Baines  v.  Babcock,  95  Cal.  590,  29  Am.  St.  Rep.  164,  27  Pac. 
675,  to  point  that  in  action  by  creditors  against  bankrupt  corporation 
all  stock-holders  are  proper  but  not  necessary  parties;  People's  Home 
etc.  Bank  v.  Rauer,  2  Cal.  App.  447,  84  Pac.  330,  to  point  that  one 
who  has  stock  issued  by  corporation  and  placed  to  his  name  on  books 
of  company  as  owner  is  liable  to  creditors  of  corporation;  Colorado 
Fuel  &  I.  Co.  V.  Sedalia  Smelting  Co.  13  Colo.  App.  479,  59  Pac.  224, 
to  point  that  stocks  of  corporation  and  particularly  unpaid  subscrip- 
tion are  trust  funds  for  benefit  of  general  creditors;  Hood  v.  French, 
37  Fla.  131,  19  So.  169,  in  discussing  execution  against  stockholders 
of  corporation  and  discharge  of  their  liabilities;  Wheatley  v.  Glover, 
125  Ga.  720,  54  S.  E.  631,  to  point  that  judgment  against  corporation 
is  conclusive  upon  stockholders  to  amount  of  his  unpaid  subscription; 
Fowler  v.  Lamson,  146  111.  478,  479,  37  Am.  St.  Rep.  163,  34  N.  E.  933, 
934,  as  to  whether  constitutional  provision  can  be  availed  of  by 
creditors  to  charge  stockholders  individually,  in  absence  of  statute  in 
aid  thereof,  depends  upon  language  of  provision  (note  is  in  3  Am. 
St.  Rep.  837);  Sherwood  v.  Illinois  Trust  etc.  Co.  195  HI.  118,  88  Am. 
8t.  Rep.  183,  62  N.  E.  837,  to  point  that  issue  of  stock  is  not  necessary 
to  constitute  a  person  as  a  stockholder  of  corporation;  Carnahan  v. 
Campbell,  158  Ind.  229,  63  N.  E.  385,  to  point  that  when  corporation 
has  ceased  to  be  a  going-concern  and  is  in  liquidation  court  will  treat 
any  stock  liability  in  favor  of  creditor  as  immediately  due;  Wood- 
worth  V.  Bowles,  61  Kan.  577,  60  Pac.  333,  to  point  that  statute 
prescribes  several  modes  of  enforcing  liability  of  corporation  and  prin- 
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cipal  caae  collects  authorities;  Ramsey  v.  Thompson  Mfg.  Co.  116  116. 
•330,  22  8.  W.  723,  to  point  that  false  statement  or  misrepresentation 
which  induced  person  to  become  shareholder  of  corporation,  made  by 
agent  within  general  power  of  agent,  will  enable  shareholder  to  re- 
pudiate; Chrisman-Sawyer  Banking  Go.  ▼.  Independence  Wool  etc  Go. 
168  Mo.  643,  68  S.  W.  1028,  in  discussing  liability  of  subscriber  to 
stock  of  corporation  to  creditor  for  his  unpaid  subscription;  Ollcs- 
heimer  v.  Thompson  Mfg.  Co.  44  Mo.  App.  182,  in  discussing  effect  of 
extrinsic  or  collateral  agreement  on  subscription  to  stock  of  corpo- 
ration, not  amounting  to  fraudulent  representations  on  part  of  pro- 
moters or  agents  of  corporation;  Farmers*  Co-operative  Trust  Co.  ▼. 
Uazen,  26  Pa.  Co.  Ct.  8,  to  point  action  at  law  will  lie  against 
transferee  of  stock  of  corporation  to  recover  call  of  assessment  levied 
to  pay  debts;  32  Pitts.  L.  J.  N.  S.  227;  Shields  v.  Clifton  Hill  Land  Q>. 
04  Tenn.  164,  46  Am.  St.  Rep.  719,  26  LJI.A.  624,  28  S.  W.  675,  to 
point  that  capital  stock  of  a  corporation  is  a  trust  fund  for  payment 
of  corporate  debts;  cited  in  dis.  op.  of  Wilkes,  J.,  in  Shields  v.  Clifton 
Hill  Land  Co.  94  Tenn.  173,  28  S.  W.  680,  46  Am.  St.  Rep.  726,  26 
L.R.A.  619,  to  point  that  stockholders  of  corporation  are  liable  to 
•creditors  on  subscription  to  stock  to  extent  attempted  payment  falls 
short  of  bona  f\de  compliance  with  statute;  cited  in  Jones  ▼.  Whit- 
worth,  94  Tenn.  611,  30  S.  W.  738,  to  point  that  statute  of  limitations 
in  favor  of  subscriber  for  unpaid  stock  gives  defendant  relief  from 
call  only;  Crofoot  v.  Thatcher,  19  Utah,  230,  76  Am.  St.  Rep.  73S, 
67  Pac.  176,  to  point  that  unpaid  subscriptions  of  a  corporation  are 
a  trust  fund  for  the  payment  of  corporate  debts;  Gold  v.  Pajnter, 
101  Va.  718,  44  S.  E.  921,  in  discussing  when  statute  of  limitation 
commences  to  run  in  favor  of  stockholder  for  unpaid  subscription  in 
action  by  creditors  of  corporation;  May  v.  Black,  77  Wis.  107,  46 
N.  W.  961,  to  point  that  where  special  remedy  against  stockholder  is 
prescribed  by  statute  under  which  corporation  is  organized,  it  must 
be  enforced  in  court  of  state  exclusively. 

Cited  in  reference  notes  in  16  Am.  St.  Rep.  664,  to  point  that  the 
capital  stock  of  a  corporation,  including  unpaid  subscriptions  thereto^ 
constitute  a  trust  fund  for  the  benefit  of  the  corporation  creditors; 
33  Am.  St.  Rep.  186,  a  subscriber  to  the  stock  of  a  corporation  is  not 
estopped  from  denying  that  his  subscription  cannot  be  in  force  until 
a  corporation  de  jure  has  been  formed,  such  as  must  be  presumed  was 
contemplated  when  the  subscription  contract  was  executed;  33  Am. 
St.  Rep.  338,  the  capital  stock  of  a  corporation,  including  unpaid  sub- 
scriptions thereto,  constitute  a  trust  fund  for  the  benefit  of  the  credit- 
ors of  the  corporation;  67  Am.  St.  Rep.  69,  as  a  stockholder's  liarbility 
for  unpaid  stock  is  assets  and  a  trust  fund  for  the  payment  of  credit- 
ors of  the  corporation;  67  Am.  St.  Rep.  70,  unpaid  subscriptions  to 
the  stock  of  a  corporation  constitute  a  trust  fund  for  the  benefit  of 
creditors;  69  Am.  St.  Rep.  897,  a  stockholder,  who  is  a  creditor  of  a 
corporation,  cannot  set  off  the  indebtedness  of  the  corporation  against 
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the  amount  of  his  unpaid  subscription,  in  a  suit  against  him  by  a 
creditor  of  the  corporation,  to  subject  the  unpaid  subscription  to  the 
satisfaction  of  the  plaintiff's  claim;  3  ItJEiM.  797,  any  secret  arrange- 
ment between  a  corporation  and  a  stockholder,  by  which  the  responsi- 
bility of  the  latter  is  made  less  than  it  appears  to  be  under  the  ar- 
ticles of  incorporation,  is  void  as  against  its  creditors;  8  L.RA.(N.S.) 
264,  the  stockholder  is  liable  to  creditors  for  the  full  par  value  of  the 
stock,  even  though  he  has  received,  for  a  sum  less  than  its  par  value, 
stock  purporting  to  be  fully  paid  up. 

CSted  in  reference  note  in  7  Eng.  Rul.  Gas.  402. 

Liability  for  injury  to  employees.  —  Cited  in  Illinois  etc  R.  Oo. 

V.  Ihlenberg,  76  Fed.  879,  34  LJI.A.  397,  21  C.  C.  A.  546,  in  construing 
constitutional  provision,  as  to  knowledge  of  employee  injured  of  de- 
fective or  unsafe  conditions  shall  not  constitute  a  defense. 

Debt  due  stockholder,  preference.  —  Cited  in  Bausman  v.  Kin- 
near,  79  Fed.  174,  24  G.  C.  A.  473,  to  point  that  debt  due  to  stock- 
holder is  not  entitled  to  preference  over  other  debts  and  cannot 
be  pled  by  way  of  set-off  to  postponement  of  other  claims. 

19  Nev.  118-120,  7  Pac.  174.    ALT  v.  CALIFORinA  FIO  SYRUP  CO. 
Cited  in  Winter  v.  Fulstone,  20  Nev.  268,  21  Pac.  204,  to  point  that 
to  be  able  to  tell  in  which  of  two  channels  water  will  flow  if  unob- 
structed does  not  require  expert  information. 

19  Nev.  121-133,  7  Pac.  271.    SUTSO  TUNNEL  CO.  v.  SE6RS6ATBD 
BELCHER  MIN.  CO. 

Contract  made  in  one  state  perf ormable  in  another.  —  Qted  in  Drake 
V.  Found  Treasure  Min.  Co.  53  Fed.  476,  note  executed  in  one  state, 
payable  in  another,  upon  default,  remedy  for  collection  is  controlled 
by  laws  of  state  where  payable;  Hanchett  v.  Blair,  100  Fed.  827,  to 
point  that  contract  made  out  of  state  to  be  performed  within  state 
18  controlled  by  Nev.  Gen.  Stat.  §  3651. 

Cited  in  reference  notes  in  91  Am.  St.  Rep.  733,  to  point  that  prin- 
cipal case  applies,  the  law  of  the  place  of  performance,  as  such,  in 
preference  to  the  lex  loci  contractus,  where  the  two  are  different,  to 
determine  the  proper  rate  of  interest  allowable  by  way  of  damages  for 
the  breach  of  contract  or  the  detention  of  money  generally;  56  L.R.A. 
305,  and  62  L.RJk.  38,  where  interest  is  given  as  damages  for  a  breach 
of  contract,  the  rate  of  interest  allowed  by  the  laws  of  the  state 
where  the  contract  is  to  be  performed  should  govern. 

Corporation  contracts  —  Ultra  vires.  —  Cited  in  Tod  v.  Kentucky 
Union  Land  Co.  57  Fed.  61,  to  point  that  contract  by  mining  corpo- 
ration to  advance  specific  sum  in  aid  of  construction  of  tunnel  to 
mine  is  not  ultra  vires;  Ellerman  v.  Chicago  R.  &  N.  S.  Y.  Co.  49 
N.  J.  Eq.  245,  23  AtL  296,  in  discussing  whether  contract  of  corpora- 
tion ultra  virea. 


19  Nev.  133-136      NOTES  ON  NEVADA  REPORXa  64« 

Cited  in  reference  note  in  70  Am.  St.  Rep.  162,  to  point  that  a 
contract  by  a  mining  corporation  to  advance  a  sum  of  money  for 
the  construction  of  a  tonnel  to  be  used  in  conducting  its  business  ia 
not  ultra  vires. 

Statute  of  limitation  —  Pleading  personal  privilege.  —  Cited  in  Blair 
V.  Silver  Peak  Mines,  84  Fed.  738,  to  point  that  right  to  plead  statuta 
of  limitations  is  personal  privilege  which  debtor  may  or  may  not 
avail  himself  of. 

Insurance  policy  —  Arbitration.  —  Cited  in  Hartford  Fire  Ins.  Co.  t. 
Bourbon  County  Court,  116  Ky.  118,  72  S.  W.  741,  to  point  that  in 
case  of  insurance  policy  where  the  amount  is  fixed,  agreement  to  sub- 
mit question  of  liability  to  arbitration  is  void. 

Cited  in  reference  note  in  8  Am.  St.  Rep.  922,  to  point  that  although 
arbitration  is  regarded  both  by  the  courts  of  England  and  of  this 
country  as  a  legitimate  means  of  settling  disputes,  yet  an  agreement 
to  submit  to  arbitration  will  not  be  held  valid,  either  in  law  or  equity, 
when  its  effect  is  to  oust  the  court  of  jurisdiction;  16  L.R^  143,  a 
provision  in  a  contract  for  arbitration  of  disputes  arising  thereunder 
is  no  bar  to  an  action  thereon,  where  the  dispute  arises  out  of  tho 
nonpayment  of  money,  the  amount  of  which  is  fixed  by  the  contract. 

19  Nev.  133-135,  7  Pac.  279.    HILIANI  y.  TOGNINl 

Beneficiary  may  sue  on  contract  —  Cited  in  Painter  t.  Kaiser,  27 
Nev.  431,  103  Am.  St.  Bep.  772,  76  Pac.  760,  65  L.RJL.  676,  1  Ann.  Gas. 
765,  to  point  that  one  for  whose  benefit  contract  is  made  may  main- 
tain suit  thereon;  Shamp  v.  Meyer,  20  Neb.  226,  29  N.  W.  381,  to 
point  that  person  may  maintain  action  on  contract  to  which  he  ia 
not  a  party,  where  it  contains  provision  for  his  benefit;  Keedle  v. 
Flack,  27  Neb.  840,  44  N.  W.  35,  holding  mortgagee  may  bring  action 
directly  against  purchaser  who  assumes  and  agrees  to  pay  mortgage; 
Fonner  v.  Smith,  31  Neb.  Ill,  28  Am.  St.  Rep.  610,  47  N.  W.  633, 
11  L.R.A.  530,  to  point  that  any  one  for  whose  benefit  a  contract  ia 
made  may  maintain  suit  tbereon;  Turner  v.  Hot  Springs  Nat.  Bank, 
18  S.  D.  504,  112  Am.  St.  Rep.  809,  101  N.  W.  350,  to  point  that 
holder  of  check  on  which  payment  has  been  refused  may  sue  bank  and 
recover  amount  thereof;  Montgomery  v.  Spencer,  16  Utah,  600,  60 
Pac.  624,  to  point  where  a  promise  or  contract  has  been  made  between 
two  parties  for  benefit  of  third  action  will  lie  thereon  in  name  of 
party  benefited. 

Cited  in  reference  notes  in  39  Am.  St.  Rep.  532,  to  point  that  the 
general  rule  supported  by  the  weight  of  authority  is  that  a  third 
person  for  whose  benefit  a  promise  or  contract  is  made  between  two 
others,  may  sue  thereon  in  his  own  name,  whether  the  contract  Is 
parol  or  written,  and  though  it  is  made  or  entered  into  without  his 
knowledge,  and  no  consideration  moves  from  him;  71  Am.  St.  Rep. 
185,  a  general  American  doctrine  that  a  third  party  has  a  right  of 
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action  upon  a  promise  made  for  his  benefit,  though  as  a  stranger,  both 
to  the  promise  and  to  the  consideration,  is  recognized  in  Nevada; 
71  Am.  St.  Rep.  206,  in  many  states,  statutes  have  been  passed  which 
give  a  right  of  action  to  the  real  party  in  interest,  and  no  statutory 
provisions  at  least  to  strengthen  and  make  secure  the  right  of  a 
third  party  to  sue  upon  a  contract  made  for  his  benefit;  25  Li.R.A. 
269,  the  statute,  which  provides  that  every  action  shall  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  the  beneficiary  named  in  the 
contract  may  maintain  an  action  thereon  in  his  own  name;  64  L.R.A. 
596,  the  party  benefited  by  a  contract  to  which  he  was  not  a  party 
eould  maintain  an  action  thereon,  the  court  said:  "Besides  the  stat- 
ute which  provides  that  *every  action  shall  be  prosecuted  in  the  name 
of  the  real  party  in  interest,'  this  court  has  held  in  three  different 
eases  that  the  beneficiary  named  in  such  a  contract  may  maintain  an 
action  thereon  in  his  own  name.'' 

Contract  and  novation.  —  Cited  in  Kaufman  v.  United  States  Nat. 
Bank,  31  Neb.  667,  48  N.  E.  739,  in  construing  contract  for  sale  of 
goods  and  novation. 

19  Nov.  135-143,  7  Pac  280.    STATE  v.  SLINGERLAND. 

Instruction.  — Cited  in  State  v.  Ward,  19  Nev.  305,  10  Pao.  137,  in 
sustaining  refusal  of  instructions. 

Cited  in  reference  notes  in  20  L.R.A.  618,  to  point  that  an  instruc- 
tkm  that  a  good  character  can  only  avail  in  ease  of  doubt,  and  if 
you  believe  from  the  evidence  he  is  guilty,  his  previous  good  character 
cannot  avail,  is  error  (criticizing  People  v.  Gleason,  1  Nev.  176).  But 
it  is  not  substantial  error  in  this  case  because  the  defendant  has  been 
proven  guilty  by  the  undisputed  facts  and  his  own  evidence;  19 
L.R.A.(N.8.)  817,  on  instruction  which  in  efi'ect  tells  the  jury  that, 
in  ascertaining  the  extent  of  the  credibility  of  the  defendant,  it  ta 
proper  to  consider  the  situation  in  which  he  is  placed,  and  that  they 
should  give  proper  weight  and  effect  to  all  of  his  evidence  if  they  are 
convinced  of  its  truth,  or  so  much  thereof,  as,  in  their  best  judgment,  i» 
entitled  to  credit,  is  not  erroneous. 

Larceny  —  Intent. —*  Cited  in  People  v.  Brown,  105  Cal.  70,  88  Pac. 
619,  to  point  that  in  larceny  the  felonious  intent  of  party  takin^^  need 
not  necessarily  be  intent  to  convert  property  to  his  own  use,  but  there- 
must  be  an  intent  to  permanently  and  wholly  deprive  the  owner  of 
use  thereof. 

Cited  in  reference  notes  in  40  Am.  St.  Rep.  763,  to  point  that  the 
taking  of  the  property  of  another  with  intent  to  deprive  the  owner 
permanently  of  his  property  is  larceny;  it  is  not  essential  that  the 
takino:  should  be  with  a  view  to  pecuniary  profit;  88  Am.  St.  Rep.  606, 
outside  of  perhaps  a  few  jurisdictions,  the  authorities  are  very  gener- 
ally agreed  that  if  the  accused  takes  the  property  with  the  intent  of 
permanently  depriving  the  owner  thereof^  and  without  an  intention 
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to  return  the  same,  it  is  a  auffieient  felonious  intent  to  render  him 
guilty  of  larceny;  4  LJLA.  292,  it  is  not  essential  to  constitute  the 
crime  of  larceny  that  the  taking  should  be  with  a  view  to  pecuniary 
profit,  lucri  causa. 

19  HeT.  143-148,  7  Pae.  265.    WRIGHT  ▼.  SMITH. 

Community  property.  —  Cited  in  reference  note  in  15  LJR.A.  495,  to 
point  that  under  the  Nevada  Statute  of  1881,  the  title  to  community 
property  after  the  husband's  death  vests  in  his  widow,  and  if  there 
are  no  unpaid  debts  is  not  subject  to  administration. 

19  Key.  149-161,  7  Pac.  533.    EDGECOMB  ▼.  HIS  CREDITORS. 

Statutory  construction.  —  Cited  in  State  t.  CUrke,  21  Nev.  338,  37 
Am.  St.  Rep.  617,  31  Pac.  647,  18  L.R.A.  316,  in  construing  statute  as 
to  notaries  public;  Ex  Parte  Muckenfuss,  62  Tex.  Cr.  471,  107  S.  W. 
1133,  to  point  that  statutory  construction  where  words  particularly 
designating  specific  act  or  thing  and  are  followed  by  and  associated 
with  words  of  general  import,  comprehensively  distinguish  acts  or 
things,  the  latter  controls  matters  of  same  kind  or  class  as  those  par- 
ticularly stated  only. 

Appeal.  —  Cited  in  Griswold  v.  Bender,  27  Nev.  377,  75  Pac.  162, 
as  to  several  orders,  appeal  from  treated  as  one  order;  followed  in 
Harris  v.  Helena  M.  Co.  29  Nev.  613,  92  Pac  2,  on  motion  to  dismiss 
iEippeal. 

19  Nev.  162-171,  7  Pac.  650,  3  Am.  St.  Rep.  873.    STATE  t.  KEVIN. 

Public  funds  lost  by  bank  failure  —  Liability  for.  —  Dted  in  Gartley 
v.  People,  24  Colo.  169,  49  Pac.  273,  discussing  liability  of  county  treas- 
urer for  funds  lost  by  bank  failure;  Lamb  v.  Dart,  108  Ga.  613,  34 
8.  E.  164,  in  discussing  liability  on  bond  of  county  treasurer  making 
p^neral  deposit  of  county  funds  in  bank  which  are  lost  by  subsequent 
failure  of  bank;  Swift  v.  Trustees  of  Schools,  etc.  91  HI.  App.  227, 
in  holding  sureties  on  official  bond  of  township  treasurer  liable  for 
money  deposited  in  bank  which  failed  without  his  prior  knowledge 
of  its  weakness;  Board  of  Education  v.  Jewell,  44  Minn.  429,  20  Am. 
St.  Rep.  688,  46  N.  W.  915,  discussing  responsibility  of  public  officers 
and  their  sureties  for  loss  of  public  moneys  without  negligence  or 
fault  of  the  officer;  Maloy  v.  Board  of  Com'rs,  10  N.  M.  666,  62  Pae. 
1109,  52  L.R.A.  129,  to  point  that  every  depositary  receives  the  oflSce 
with  full  knowledge  of  its  responsibility  and  cannot,  in  case  of  loss, 
complsin  of  hardship;  Thomssen  v.  Hall  County,  63  Neb.  783,  89  N. 
W.  391,  57  L.R.A.  306,  to  point  that  county  treasurer  is  insurer  of 
money  coming  into  his  hands  by  virtue  of  his  office  and  is  liable  abso- 
lutely therefor;  Tillinghast  v.  Merrill,  77  Hun,  485,  488,  28  N.  T. 
Supp.  1093,  1095,  discussing  liability  on  official  bond  for  public  money 
deposited  in  bank  and  lost  through  its  failure;  Van  Trees  v  Territory, 
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7  Oklft.  364,  54  Pac.  499,  in  discussing  liability  on  official  bond  of 
comity  treasurer  for  loss  of  money  deposited  in  solvent  banking  insti- 
tution which  thereafter  failed;  State  v.  Copeland,  96  Tenn.  303,  54 
Am.  St.  Rep.  840,  34  S.  W.  428,  31  L.R.A.  845,  to  point  that  bond 
affixes  liability  of  public  officers  holding  public  funds  and  makes  them 
insurers  of  its  safety  and  forthcoming;  State  ▼.  Gramm,  7  Wyo.  354, 
52  Pac.  540,  40  LJt.A.  698,  discussing  liability  of  public  officer  for 
money  lost  by  failure  of  bank;  State  v.  Gramm,  7  Wyo.  373,  384,  52 
Pac  547,  550,  in  discussing  liability  on  official  bond  of  state  treasurer 
for  loss  of  money  deposited  in  bank. 

Embeislement  —  Officer  liable  for  that  of  clerk.  —  Cited  in  United 
States  ▼.  Bryan,  82  Fed.  293,  discussing  liability  of  postmaster  for 
embezzlement  by  clerk;  United  States  t.  Zabriskie,  87  Fed.  717,  in 
discussing  liability  of  official  for  embezzlement  from  mint  of  United 
States. 

Bonds  of  public  officers  —  Liability  on.  —  Cited  in  Pond  t.  United 
States,  111  Fed.  993,  49  C.  C.  A.  582,  in  discussing  liability  on  official 
bond  of  collector  of  internal  revenue ;  Montgomery  County  y.  Cockran, 
126  Fed.  463,  62  C.  G.  A.  70,  discussing  liability  of  official  bond  of 
county  treasurer  accepting  and  converting  check;  Bush  ▼.  Johnson 
County,  48  Neb.  10,  58  Am.  St.  Rep.  673,  66  N.  W.  1025,  32  L.RJl. 
227,  in  discussing  responsibility  of  sureties  for  failure  of  officers  to  pay 
over  moneys  on  retiring. 

died  in  reference  notes  in  56  Am.  Rep.  66,  to  point  that  the 
securities  on  the  bond  of  a  city  treasurer,  conditioned  for  the  faithful 
performance  of  his  duties,  are  liable  for  public  moneys  stolen  from 
him  without  his  fault  or  negligence;  11  Am.  St.  Rep.  712,  a  bond 
requiring  faithful  performance  of  official  duty  is  as  binding  upon  the 
principal  and  his  sureties  as  if  all  the  statutory  duties  of  the  officer 
were  inserted  in  it;  58  Am.  St.  Rep.  657,  that  a  bond  requiring  the 
faithful  performance  of  official  duty  if  as  binding  upon  the  principal 
and  his  sureties  as  if  all  the  statutory  duties  of  the  officer  were  in- 
serted in  it;  58  Am.  St.  Rep.  684,  a  public  officer  and  his  sureties  are 
bound  to  make  good  an^  deficiency  which  may  occur  in  the  funds  which 
come  under  his  charge;  78  Am.  St.  Rep.  534,  the  liability  of  public 
officers  intrusted  with  public  funds  is  fixed  by  their  bonds,  and  the 
fact  that  money  is  stolen  from  them,  without  fault  upon  their  part, 
does  not  release  them  from  liability  thereon;  90  Am.  St.  Rep.  192, 
a  bond  requiring  the  faithful  performance  of  official  duty  is  as  binding 
upon  the  principal  and  his  sureties  as  if  all  the  statutory  duties  of 
the  officer  were  inserted  in  it;  91  Am.  St.  Rep.  519,  the  most  frequent 
application  of  the  rule  we  have  been  considering  is  to  those  cases  in 
which,  without  any  negligence  on  the  part  of  the  depositary  or  other 
officer,  money  in  his  charge  has  been  stolen  surreptitiously,  or  with 
violence;  in  such  theft  or  robbery,  although  coupled  with  no  neglect 
on  the  part  of  the  officer  robbed,  does  not,  according  to  this  view, 
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furnish  any  defense  to  «a  action  on  his  official  bond  for  the  amoant 
lost,  unless  that  instrument  qualifies  his  responsibility  where  the  funds 
in  his  charge  are  stolen  without  fault  on  his  part;  91  Am.  St.  Rep. 
344,  a  public  officer  becomes  an  insurer  of  funds  coming  into  his  hands, 
and  not  a  mere  bailee,  when  he  executes  a  bond  binding  him  to  per- 
form the  duties  of  his  office;  91  Am.  St.  Rep.  634,  liability  of  officer 
and  that  of  his  sureties  for  public  funds  is  absolute;  22  KRJL  iSl, 
the  liability  on  an  official  bond  is  also  held  in  many  of  the  states 
to  be  not  that  of  bailee,  but  that  it  is  fixed  by  the  bond  or  by  the 
bond  taken  in  connection  with  the  statutes  imposing  Uabiiity  and  is 
not  released  by  robbery  of  the  officer. 

19  NcT.  171-174,  7  Pac  870,  3  Am.  St  Sep.  881.    THOMPSON  ▼. 

RENO  SAV.  BANK. 

Thompson  v.  Reno  Sav.  Bank,  19  Not.  291,  9  Pac.  882,  same  case 
on  second  appeal;  Thompson  ▼.  Reno  Sav.  Bank,  19  Not.  894,  9 
Pac.  884,  to  point  that  transcript  contains  judgment  roll  in  prin- 
cipal case;  Frey  t.  Thompson,  20  Nev.  255,  20  Pac.  305,  to  point  that 
action  was  against  defendant  as  trustee  for  sums  collected  in  the  suit 
in  the  principal  case. 

Limitation  in  favor  of  stockholder.  —  Cited  in  West  y.  Topeka  Sav. 
Bank,  66  Kan.  533,  97  Am.  St.  Rep.  392,  72  Pac.  255,  63  LJLA.  143, 
to  point  that  statute  of  limitations  does  not  commence  to  ran  in 
favor  of  a  stockholder  until  a  call  or  authorized  demand  is  made; 
Jones  V.  Whitworth,  94  Tenn.  611,  30  S.  W.  738,  and  Gold  v.  Paynter, 
101  Va.  718,  44  S.  E.  921,  discussing  when  statute  of  limitation  begins 
to  run  in  favor  of  subscriber  on  suit  by  corporation  creditors. 

Cited  in  reference  notes  in  3  Am.  St.  Rep.  811,  to  point  that  in  an 
action  against  stockholders  of  an  insolvent  corporation  no  previous 
call  need  be  shown  by  the  creditors,  nor  need  they  show  that  they 
have  endeavored  to  induce  the  corporation  to  make  a  call  as  a  pre- 
requisite to  a  suit  in  equity  to  eompel  stockholders  to  pay  their  un- 
paid subscriptions;  3  Am.  St.  Rep.  828,  in  order  if  stock  is  payable 
on  call,  as  is  usually  the  case,  the  statute  of  limitations  does  not  run 
against  the  right  of  creditors  to  enforce  payment  of  unpaid  subscrip- 
tions until  a  valid  call  has  been  made  by  the  directors  of  the  corpo- 
ration or  by  a  court  of  competent  jurisdiction,  or  at  least  some  unau- 
thorized demand  has  been  made  upon  the  shareholder,  or  perhape,  other- 
wise, until  the  corporation  has  notoriously  ceased  to  be  a  going  con- 
cern; 4  L.R.A.  233,  where  subscriptions  are  payable  upon  the  call  of  a 
county  a  creditor  need  not  make  an  effort  to  compel  the  corporation 
to  make  the  call,  before  suing  for  the  subscription;  7  L.R.A.  660,  if 
payment  is  to  be  made  upon  call,  and  no  call  is  made,  the  obligation 
is  continuin&r,  and  the  statute  must  be  set  in  motion  by  some  adverse 
action:  1  LR.A.(N.S.)  911.  stock  of  a  corporation  subscribed  is  in  the 
nature  of  a  trust  found  for  the  payment  of  its  liabilities  and  that  the 
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statute  of  limitations  in  favor  of  a  stockholder  does  not  begin  to  nm 
until  call  made  in  an  action  by  a  creditor. 

19  Ner.  174-178,  2  Pac.  753.    JAMES  ▼.  LEPOITr. 

Appeal  —  Settlement,  etc  on.  —  Affirmed  in  Patclien  ▼.  Keeley,  19 
Nev.  408,  14  Pac  349,  on  point  as  to  settlement  of  statement  on 
appeal;  Coulter  v.  Great  Northern  Ry.  Co.  5  N.  Dak.  58:>,  67  N.  W. 
1051,  discussing  power  of  trial  court  to  settle  bill  after  appeal  had 
been  perfected. 

Judgment  on  merits.  —  Cited  in  reference  note  in  7  L.R.A.  579, 

to  point  that  the  dismissal  of  a  party  defendant,  at  the  instance  of 
plaintiff,  before  trial,  where  no  counterclaim  is  made,  is  not  a  judg- 
ment upon  the  merits. 

Suit  on  joint  liability  —  Dismissal  as  to  same. -~  Cited  in  Hamm  v. 
Basche,  22  Or.  519,  30  Pac.  502,  in  construing  %%  244,  245,  Hill's  Code, 
holding  that  In  action  on  joint  liability,  plaintiff  may  dismiss  as  to 
some  and  proceed  as  to  others  of  defendants. 

19  Nev.  178-179,  18  Pac  886.    EX  PARTE  KITCHEN. 

Habeas  corpus.  —  Cited  in  Ex  parte  Kair,  28  Nev.  148,  113  Am.  St. 
Rep.  817,  80  Pac.  467,  6  Ann.  Cas.  893,  to  point  that  finding  or  failing 
to  find,  accepting  or  rejecting  proof,  is  reviewable  on  appeal  and  not 
on  writ  of  habeas  corpus;  State  v.  Shrader,  73  Neb.  621,  119  Am.  St. 
Rep.  916,  103  N.  W.  277,  to  point  that  prisoner  will  not  be  set  at 
liberty  on  habeas  corpus  because  the  indictment  alleges  the  offense 
defectively. 

Cited  in  reference  note  in  8  Am.  St.  Rep.  266,  to  point  that  habeas 
corpus  cannot  be  used  to  review  errors  or  irregularities. 

—^  Indictment. "  Cited  in  reference  notes  in  7  Am.  St.  Rep.  516, 
to  point  that  if  an  indictment  is  defective,  but  enough  appears  to 
retain  the  accused  in  custody,  he  should  not  be  discharged  upon  writ 
of  habeas  corpus;  100  Am.  St.  Rep.  35,  although  the  indictment 
under  which  the  prisoner  is  held  in  custody  is  defective,  yet  he  is  not 
entitled  to  his  discharge  upon  habeas  corpus,  if  enough  appears  from 
the  face  of  the  indictment  to  charge  the  prisoner  with  a  crime. 

19  KeT.  180-197,  8  Pac  161.    MARTIN  v.  VICTOR  MILL,  ft  MIN.  CO. 
ated  in  Martin  v.  Victor  Mill  &  Min.  Co.  19  Nev.  197,  9  Pac.  336, 
oa  hearing  of  motion  for  restoration  of  rights;  Fleming  v.  Yost,  137 
ibid.  101,  36  N.  E.  707,  in  discussing  res  gestae. 

19  Her.  197-199.    MARTIN  ▼.  VICTOR  MILL,  ft  MIN.  CO. 
No  dtation. 

19  Her.  199-201.    STATE  EX  RSL.  DAVENPORT  t.  HORTON. 
No  eitatioB. 
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19   Ner.  202-212,  8  Pac.  344.    STATE   EX  EEL.   DAVENPORT   ▼. 
LAU6HT0N. 

Ez  officio  officer  by  Tirtue  of  another  office.^ Cited  in  State  ex  reL 
Gallup  ▼.  Hallock,  19  Nev.  371,  12  Pac  4S9,  to  point  that  in  principal 
case,  office  of  state  librarian  became  vacant  by  reason  of  failure  of 
lieutenant-governor  to  maintain  his  official  bond;  State  ex  rel.  Cutting 
V.  La  Grave,  23  Nev.  124,  43  Pac.  470,  and  State  ex  rel.  Howell  v. 
La  Grave,  23  Nev.  832,  48  Pac.  196,  to  point  that  ex  officio's  offices 
are  separate  and  distinct  offices;  Washoe  County  v.  Eureka  County, 
25  Nev.  364,  60  Pac.  378,  to  point  that  making  a  person  an  ex  officio 
officer  by  virtue  of  his  holding  another  office  does  not  unite  the  two 
offices;  Bradley  v.  Esmeralda  County,  104  Pac.  (Nev.)  1060,  construing 
Stats.  1891,  p.  174,  holding  office  of  collector  of  licenses  separate  and 
distinct  from  office  of  sheriff;  State  v.  Brown,  35  Kan.  170,  10  Pae. 
696,  to  point  that  probate  judge  in  granting  druggist's  permit  acts  aa 
eommissioner  of  licenses. 

Cited  in  reference  note  in  19  Am.  St.  Rep.  96,  to  point  that  a  failure 
to  file  a  bond  as  ex  officio  state  librarian  was  held  to  create  a  vacancy 
in  that  office. 

Bond  of  public  officer  —  Notice  of  withdrawal. — Cited  in  People  ▼. 
Brown,  23  Colo.  432,  48  Pac.  663,  in  discussing  sufficiency  of  pleading 
of  notice  filed  by  sureties  on  notice  of  withdrawal  from  county  judge'a 
bond  nnder  Mill's  Ann.  Stats.  §  3305. 

19  Nev.  212-222,  8  Paa  456.    STATE  v.  GRAY. 

Murder.  —  Cited  in  Ex  parte  Cumow,  21  Nev.  40,  24  Pac  433,  to 
point  that  indictment  in  principal  case  charged  defendant  "without 
authority  of  law  and  with  malice  aforethought,"  with  killing  deceased 
by  shooting  him  with  a  shotgun;  no  question  being  raised  aa  to  suffi- 
ciency of  indictment,  verdict  was  considered  on  ground  of  murder 
committed  while  attempting  robbery;  State  v.  Williams,  28  Nev.  407, 
82  Pac.  353,  to  point  that  murder  committed  in  perpetration  of  robbery 
is  in  first  degree;  Morgan  v.  State,  51  Neb.  694,  71  N.  W.  794,  in  dis- 
cussing instruction  regarding  murder;  Rhea  v.  State,  63  Neb.  480,  83 
N.  W.  795,  in  discussing  murder  in  first  degree  holding  accused  respon- 
sible from  all  consequences  flowing  from  felonious  acts. 

Cited  in  reference  notes  in  90  Am.  St.  Rep.  579,  to  point  that  one 
who  kills  another  in  the  commission  of,  or  in  the  attempt  to  commit, 
a  robbery  may  be  guilty  of  murder  in  the  first  degree,  notwithstanding 
the  homicide  was  unintentional  or  without  a  deliberate  and  premedi- 
tated design;  3  L.R.A.  748,  if  an  attempt  to  commit  a  felony  be  aban- 
doned voluntarily  and  freely,  before  the  act  is  put  in  process  of  final 
execution,  there  being  no  outside  course  prompting  such  abandonment, 
it  is  a  defense;  but  if  such  abandonment  is  caused  by  fear  of  detection, 
it  is  no  defense  if  the  attempt  progresses  sufficiently  towards  execu- 
tion to  be  per  se  indictable  before  such  abandonment;  12  LJELA.(NJ3.> 
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936,  the  statutory  declaration  that  murder  committed  in  the  enum- 
erated manners  shall  be  murder  in  the  first  degree  does  not  deprive  the 
jury  of  the  power  to  convict  of  a  lesser  degree;  63  LJ^.A.  392, 
if  an  attempt  to  commit  a  felony  be  voluntarily  and  freely  aban- 
doned before  the  act  is  put  in  process  of  final  execution,  there  being 
no  outside  cause  prompting  such  an  abandonment,  this  w^uld  go  in 
the  mitigation  of  the  homicide  afterward  committed;  but  it  would  be 
otherwise  when  the  process  of  execution  had  attained  to  such  a  con- 
dition that  it  would  precede  along  its  natural  course  without  the  at- 
tempter's  agiency,  until  either  succeeded  or  miscarried,  or  where  the 
abandonment  was  caused  by  fear  of  detection. 

Jury  ^^  Challenge  for  implied  biaa — Cited  in  State  v.  Vaughan,  22 
Nev.  296,  39  Pac.  734,  to  point  that  challenge  for  implied  bias  without 
stated  ground  is  insufficient;  State  v.  Hartley,  22  Nev.  356,  40  Pac. 
374,  28  LJLA.  39,  to  point  that  not  only  must  defendant  make  his 
objections  and  challenges  before  jury  is  completed,  but  particular 
ground  of  challenge  must  be  stated;  State  v.  Simas,  25  Nev.  450,  62 
Pac  246,  as  to  insufficiency  of  challenge  to  raise  point  for  consideration 
of  appellate  court;  Baker  y.  State,  88  Wis.  153,  59  N.  W.  674,  on 
appeal  for  overruling  challenge  for  cause,  it  must  appear  from  the 
evidence  the  court  ought  to  have  found,  juror  had  formed  such  an 
opinion,  he  could  not  in  law  be  deemed  impartial. 

Quashing  pineL  —  Cited  in  Boykin  v.  People,  22  Colo.  498,  45 

Pac  420,  to  point  that  panel  will  not  be  quashed  where  no  possible 
injury  could  result  to  defendant  from  selecting  jurors  therefrom. 

Change  of  venue.  — ated  in  State  v.  Dwyer,  29  Nev.  426,  91  Pac  305, 
in  holding  refusal  to  grant  change  of  venue  discretionary;  People  v. 
Fredericks,  106  Cal.  559,  39  Pac.  945,  to  point  that  failure  to  renew 
application  for  change  of  venue  at  time  suggested  by  court  is  fatal  to 
any  claim  which  might  be  based  on  original  application. 

Cited  in  reference  note  in  8  Am.  St.  Rep.  487,  to  point  that  motion 
for  change  of  venue,  on  the  ground  that  there  exists  in  the  community 
such  a  prejudice  that  the  accused  cannot  obtain  an  impartial  trial,  is 
properly  overruled  until  it  can  be  shown  by  an  examination  of  a  suffi- 
eient  number  of  jurors  that  a  fair  and  impartial  jury  cannot  be  obtained. 

19   Ner.   222-225,   8  Pac  462.    STATE  EX  REL.   DAVENPORT   v. 
HARRIS. 

CSted  in  State  ex  rel.  Harris  v.  Blossom,  19  Nev.  315,  10  Pac  431,  as 
to  eflfect  of  holding  statute  March  12,  1885,  unconstitutional  to  make 
officer  in  office  de  jure  officer;  State  ex  rel.  Harris  v.  Blossom,  19  Nev. 
817,  10  Pac.  433,  to  point  that  principal  case  did  not  decide  whether  one 
or  the  other  of  the  boards  was  de  facto  board;  cited  in  dis.  op.  of  Corliss, 
C  J.,  in  Northern  etc.  R.  Co.  v.  Barnes,  2  N.  Dak.  385,  51  N.  W.  410, 
in  discussing  constitutionality  of  laws  1883,  p.  211. 

Cited  in  reference  note  in  1  LJI.A.  863,  to  point  that  where  the  pro- 
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visions  are  so  mutually  dependent  on  and  connected  with  each  other 
as  conditions,  considerations,  or  compensations  for  each  other  aa  to 
warrant  the  belief  that  they  were  intended  as  a  whole,  the  whole  will 
be  invalid. 

19  Ner.  225-240,  8  Pac.  480.    ALBION  CONSOL.  mil.  CO.  T.  BICH- 

MON D  MIN.  CO. 

Cited  in  Hoppin  v.  First  Nat.  Bank,  25  Nev.  90,  56  Pac.  1122,  in 
sustaining  motion  to  strike  certain  matter  from  record  on  appeal; 
Pederson  v.  Seattle  etc.  Ry.  Co.  6  Wash.  210,  33  Pac.  354,  in  setting 
aside  verdict  as  not  sustained  by  evidence  holding  that  in  case  of  release 
of  railroad  company  from  damages  for  personal  injuries,  the  burden 
is  upon  the  plaintiff  to  show  that  at  time  released  was  ficed,  he  did  not 
understand  the  effect  of  it. 

19  Nev.  240.    STATE  t.  MARSHALL. 

No  citation. 

19  Nev.  241-24Z    ESTATE  OF  McHAHAN. 
No  citation. 

19  Nev.  242-246,  9  Pac  121,  3  Am.  St  Rep.  883.    THOKPSON  t.  RXHO 
SAY.  BANK. 

Stockholder's  liability  to  creditor.  —  Cited  in  Camahan  v.  Dunpbell, 
158  Ind.  229,  63  N.  E.  385,  in  discussing  liability  of  stockholders  of  a 
corporation  to  creditors  on  unpaid  subscriptions. 

Cited  in  reference  notes  in  8  Am.  St.  Rep.  811,  to  point  that  nr 
previous  call  need  be  shown  by  the  creditors,  nor  need  they  show  that 
they  have  endeavored  to  induce  the  corporation  to  make  a  call  aa  a 
prerequisite  to  a  suit  in  equity  to  compel  stockholders  to  pay  their 
unpaid  subscriptions;  28  Am.  St.  Rep.  412,  a  suit  in  equity  can  be 
maintained  by  a  creditor  or  a  corporation  against  a  subscriber  to  its 
capital  stock  to  compel  the  payment  of  his  unpaid  subscription  with- 
out attempting  to  procure  a  formal  call  to  be  made;  54  Am.  St.  Rep. 
506,  the  varianee  between  the  pleadings  and  the  proofs  is  immateriiJ, 
where  suit  is  brought  by  a  creditor  of  a  corporation  against  the  defend- 
ants as  subscribers  to  the  capital  stock  to  compel  the  payment  of  their 
unpaid  subscriptions,  but  the  agreement  established  is  an  implied  rather 
than  an  express  agreement;  58  .L.R.A.  85,  a  suit  in  equity  might  be 
maintained  against  the  representatives  of  a  deceased  stockholder  to 
recover  the  amount  of  his  unpaid  subscription  for  the  benefit  of  the 
creditors  of  the  corporation,  slthough  no  claim  had  been  presented 
against  the  estate,  did  not  proceed  on  the  ground  that  the  daim  was 
contingent,  but  that  the  unpaid  subscriptions  constituted  a  trust  fond 
held  by  the  stockholders  for  the  benefit  of  creditors,  and  therefore 
eonatitttted  no  part  of  the  attato  of  the  decedent 
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Xzeciitorg  and  administrators.  — Cited  in  Nets  T.Farquhanon,  9  Wash. 
517,  37  Pac  700,  holding  demand  for  discovery  and  accounting  need 
not  be  presented  to  administrator  for  allowance  before  suit  brought; 
In  Re  Beard's  Estate,  7  Wyo.  113,  75  Am.  St.  Rep.  886,  50  Pac.  228,  38 
LJt.A.  861,  to  point  that  it  is  not  necessary  to  present  to  executor, 
etc.,  of  deceased  stockholder  claim  for  unpaid  subscriptions  to  capital 
stock. 

Mandamng  of  officers  of  corporation.  —  Cited  in  reference  note  in  3 
Am.  St.  Rep.  808,  to  point  that  mandamus  by  creditors  of  corporations 
to  compel  the  officers  to  make  calls  for  the  purpose  of  raising  funds  to 
meet  their  demands  is  a  remedy  to  which  a  resort  does  not  appear  to 
haye  been  attempted  in  this  country;  and  the  use  of  the  writ  for 
this  purpose  has  been  doubted. 

Stock  of  corporation  trust  fond  for  creditors.  —  Cited  in  reference 
note  in  3  Am.  St.  Rep.  809,  to  point  that  the  stock  of  a  corporation, 
especially  unpaid  subscription,  is  trust  fund  for  the  benefit  of  creditors. 
The  overlooking  of  this  principle  or  the  failure  to  recognize  its  import- 
ance by  some  courts,  has  caused  no  little  confusion.  As  a  result  of 
the  doctrine,  a  creditor  of  a  corporation  can  maintain  a  suit  against 
the  personal  representatives  of  a  deceased  stockholder  to  compel  the 
payment  of  his  unpaid  subscription,  without  presenting  any  demand  to 
the  representatives  for  allowance,  as  is  required  in  ordinary  cases  by 
Nevada  Compiled  Laws;  3  Am.  St.  Rep.  869,  unpaid  capital  of  a 
corporation  being  a  trust  fund  for  the  benefit  of  creditors,  it  Is  prop- 
erly no  part  of  a  deceased  stockholder's  estate,  and  therefore  a  creditor 
of  the  corporation  can  maintain  a  suit  against  the  stockholder's  personal 
representatives  to  compel  the  payment  of  his  unpaid  subscription  with- 
out presenting  any  demand  to  the  representatives  for  allowance. 

19  Nev.  247-254,  9  Pac  123.    STATE  EX  REL.  WILLIAMS  ▼.  FOGUS. 

Constitutional  law.  —  Followed  in  Comstock  M.  &  M.  Co.  v.  Allen,  21 
Nev.  331,  31  Pac.  435,  in  passing  on  constitutionality  of  statute;  cited 
in  State  v.  Spinner,  22  Nev.  217,  37  Pac.  837,  in  passing  on  consti- 
tutionality of  Stat.  1891,  p.  35,  fixing  salary  of  specific  justice  of  the 
peaee;  Central  Pac.  Ry.  Co.  v.  Evans,  111  Fed.  78,  in  discussing  legality 
of  assessment,  holding  burden  should  be  imposed  or  apportioned  with  all 
applicable  equality  and  justice  among  the  uniform  rule;  Henderson  v. 
State,  137  Ind.  562,  36  N.  E.  260,  24  L.R.A.  474,  in  passing  on  consti- 
tutionality of  statute  requiring  officer  to  pay  fees  into  county  treasury. 

Cited  in  reference  notes  in  2  L.R.A.  577,  to  point  that  Nev.  Stat. 
1883,  p.  73,  fixing  the  salaries  of  county  officers  in  certain  counties,  is 
unconstitutional  because  in  its  practical  operation  it  does  not  apply  to 
any  general  class  of  counties;  1  L.R.A.(N.S.)  153,  prohibition  of  section 

20  of  Art.  IV.  of  Nevada  constitution  was  only  intended  to  apply  to  laws 
regulating  method  of  assessing  and  collecting  taxes  for  purposes  of  gen- 
eral revenue. 
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19  NeT.  255-258,  9  Pac.  245,  3  Am.  St.  Rep.  886.    REINHAST  t.  BRAD- 
SHAW. 

Cotenants  and  tenants  in  commoiL  —  Cited  in  Brown  t.  Killabrew,  21 
Nev.  440,  33  Pac.  867,  to  point  that  posaeMion  by  tenant  in  common  i* 
not  benefit  of  all. 

Cited  in  reference  notes  in  33  Am.  St.  Rep.  228,  to  point  that  a  eo- 
tenant  cannot  purchase  an  encumbrance  or  an  outstanding  title  and  set 
it  up  against  the  others  for  the  purpose  of  depriving  them  of  their  in- 
terests; 47  Am.  St.  Rep.  78,  if  either  of  two  or  more  cotenants  has 
acquired  possession  of  the  property  under  a  conveyance  from  a  com- 
mon grantor  or  ancestor,  his  position  is  very  much  like  that  of  a  leasee 
receiving  possession  of  property  from  his  landlord  in  this,  that  he  can- 
not, while  he  remains  in  possession  dispute  the  common  title,  nor  deny 
to  his  cotenant  any  right  to  the  possession  of  the  property  because  of 
any  defect  in  their  common  title,  even  though  he  has  acquired  a  para- 
mount adverse  title. 

19  Ney.  259-284,  9  Pac  337,  10  Pac.  853.    ADAMS  ▼.  SMITH. 

Cited  in  reference  note  in  4  Am.  St.  Rep.  608,  to  point  that  If  a 
man  pays  money  in  satisfaction  of  a  claim,  in  order  to  recover  it  back 
he  must  allege  facts  justifying  such  recovery;  and  if  the  facta  are 
denied,  he  must  prove  them.  If  he  relies  on  deception  and  fraud,  fae 
must  allege  and  prove  them.  A  mere  allegation  that  plaintiff  paid 
money  which  he  seeks  to  recover,  without  showing  any  cause  for  its 
return,  shows  no  cause  of  action. 

19  Ner.  284-290,  9  Pac.  514.    STATE  ▼.  MAYNARD. 

Cited  in  reference  note  in  19  L.Rj^.(N.S.)  807,  to  point  that  ah 
instruction  which  advises  the  jury  that  the  actions  of  the  defendant 
at  the  time  of  the  commission  of  the  alleged  offense  are  a  safer  founda- 
tion from  which  to  draw  a  conclusion  as  to  his  intention  at  the  time 
of  the  alleged  taking  than  his  sworn  statement  as  a  witness  is  a  de- 
cision upon  a  question  of  fact,  and  is  erroneous. 

19  Nev.  291-293,  9  Pac  882.    THOMPSON  t.  RENO  SAY.  BANK. 

Cited  in  Thompson  v.  Reno  Sav.  Bank,  19  Nev.  294,  9  Pac  883,  to 
point  that  transcript  of  case  contains  judgment  roll. 

Corporation  —  Creditors'  rights.  —  Cited  in  reference  notes  in  3  Am. 
St.  Rep.  828,  to  point  that  in  order  that  other  creditors  of  a  corporation 
may  participate  in  the  benefits  of  a  suit  brought  by  one  creditor  to 
enforce  the  payment  of  a  subscription  to  the  capital  stock,  they  must 
be  guilty  of  no  laches  in  asserting  their  rights  and  compl3ring  with  the 
conditions  imposed  by  the  court  as  to  participation ;  17  L.R.A.  348,  cred- 
itors who  are  not  parties  to  a  bill  for  the  benefit  of  all  similarly  sit- 
uated must  be  diligent  in  the  assertion  of  their  rights  in  order  to  partie- 
ipatc  in  the  proceedings. 
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19  Vev.  293-295,  9  Pac.  883.    THOMPSON  ▼.  RENO  SAV.  BANK. 

Cited  in  Quinn  v.  Quinn,  27  Nev.  174,  74  Pac.  6,  to  point  that  where 
there  ia  no  statement  properly  authenticated^  only  errors  appearing  on 
the  face  of  the  judgment  roll  can  be  considered  on  the  appeal. 

19  NeF.  295-296,  9  Pac.  884.    TURNER  ▼.  FISH. 

Statute  — Unconstitational  in  part— Cited  in  State  ex  rel.  Coffin  ▼. 
Atherton,  19  Nev.  347,  10  Pac.  910,  to  point  independent  clause  of  stat- 
ute, though  unconstitutional,  will  not  destroy  other  portion  of  act; 
State  ex  rel.  Dunn  v.  Board  of  Commissioners,  21  Nev.  240,  29  Pac. 
976,  to  point  that  constitutional  and  unconstitutional  provisions  may 
exist  in  the  same  act  and  will  be  distinct  and  separable  so  that  one 
may  stand  and  the  other  may  fall. 

Cited  in  reference  notes  in  19  Am.  St.  Rep.  376,  to  point  that  an 
unconstitutional  provision  or  section  in  a  statute  will  not  vitiate  the 
other  provisions  or  sections  therein  unless  they  are  inseparably  con- 
nected with  it;  1  LuRJl.  363,  an  independent  section  will  stand  although 
another  section  may  be  unconstitutional. 

Claiaification  of  countiet.  — Cited  in  State  v.  Kolsem,  130  Ind.  460, 
29  N.  E.  603,  14  L.R.A.  576,  to  point  that  classification  of  counties  must 
be  based  upon  reasonable  and  actual  differences. 

19  Nev.  297-311,  10  Pac  133.    STATE  v.  WARD. 

Instruction.  Followed  in  State  v.  Buralli,  27  Nev.  54,  71  Pac.  536, 
on  point  that  court  may  refuse  instruction  if  they  have  already  been 
sufficiently  given  in  substance. 

Larceny  —  What  constitutes.  —  Cited  in  reference  note  in  40  Am. 
St.  Rep.  763,  to  point  that  the  taking  of  the  property  of  another  with 
intent  to  deprive  the  owner  permanently  of  his  property  is  larceny.  It 
is  not  essential  that  the  taking  should  be  with  a  view  to  pecuniary 
profit 

19  Nev.  311,  10  Pac.  215.    WHITE  PINE  COTJNTT  ▼.  HERRICK. 

Cited  in  Olson  v.  Oregon  etc.  R.  Co.  24  Utah,  471,  68  Pac.  151,  dis- 
cussing record  on  appeal  from  order  dissolving  attachment,  holding 
where  it  does  not  show  all  the  evidence  upon  which  trial  court  acted, 
presumption  will  be  court  acted  upon  sufficient  evidence. 

19  Nev.  312-318^  10  Pac.  430.    STATE  EX  REL.  HARRIS  v.  BLOS- 
SOM. 

De  facto  officer.  — Cited  in  Walcott  v.  Wells,  21  Nev.  58,  37  Am.  St. 
Rep.  478,  24  Pac.  371,  9  L.R.A.  64,  in  discussing  definition  of  de  facto 
officer;  cited  in  dis.  op.  of  Balknap,  J.,  in  Walcott  v.  Wells,  21  Nev.  6G. 
37  Am.  St.  Rep.  478,  24  Pac.  373,  9  LHJL  66,  to  point  that  there  is 
no  room  for  de  facto  officers  if  the  number  of  officers  fixed  by  law  are 
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in  actual  possession  of  the  office;  cited  in  In  Re  Gunn^  50  Kan.  207, 
32  Pac.  486,  19  LJt.A.  533,  to  point  that  if  officer  has  failed  and  duties 
are  performed  by  officer  de  jure  another  person  cannot  become  offioar 
de  facto;  City  of  Somerset  v.  Somerset  Banking  Co.  109  Ky.  553,  60 
S.  W.  6  (councilman),  and  School  Dist.  ▼.  Dorton,  145  Mo.  313,  46  8. 
W.  960  (county  treasurer),  in  discussing  public  offices  holding  if  aa 
officer  de  jure  is  in,  there  is  no  room  for  an  officer  de  facto;  Powers 
y.  Commonwealth,  110  Ky.  402,  61  S.  W.  737,  53  LJLA.  247,  to  point 
that  only  one  person  can  be  Governor  de  jure  and  only  one  Governor 
de  facto;  Dienstag  v.  Fagan,  74  N.  J.  L.  422,  66  Atl.  1012,  holding  mem- 
bers of  board  of  excise  commissioners  appointed  by  unconstitutional 
method  do  not  become  de  facto  officers  by  assuming  to  act  as  such 
where  there  is  a  de  jure  board;  Baker  v.  Hobgood,  126  N.  C  151,  35  8. 
E.  253,  to  point  that  possession  by  de  facto  officer  excludes  by  para- 
mount right  consideration  of  claims  of  de  facto  officer. 

Cited  in  reference  notes  in  23  Am.  St.  Rep.  56,  to  point  that  where 
an  officer  de  jure  fills  an  office  and  performs  its  duties,  another  person 
cannot  become  an  officer  de  facto  of  the  same  office,  even  though  he  may 
claim  it  under  color  of  title;  11  L.R.A.  105,  two  persons  cannot  be  ollioers 
de  facto  for  the  same  officer  at  the  same  time. 

19  Ney.  319-330,  10  Pac.  433.    STATE  y.  CARDELLL 

Instruction.  —  Followed  in  State  v.  Maher,  25  Nev.  470,  62  Pac  236, 
and  State  v.  Buralli,  27  Nev.  54,  71  Pac.  636,  on  point  that  it  is  not 
reversible  error  to  refuse  to  give  an  instruction  already  given  in  sub- 
stance and  terms. 

Cited  in  reference  note  in  68  LJI.A.  76,  to  point  that  the  sole  object 
of  the  instruction  was  to  inform  the  jury  that  the  corpus  delicti  need 
not  be  proved  by  direct,  positive  evidence,  but  might  be  established 
like  any  other  fact,  by  circumstantial  evidence;  a  principle  of  law 
which  the  court  said  was  not  denied. 

Evidence  —  Unrecorded  brand.  —  Cited  in  State  ▼.  Wolfley,  76  Kan. 
409,  89  Pac.  1047,  11  L.R.A.(N.S.)  91,  to  point  that  unrecorded  brand 
of  cnttle  may  be  considered  evidence  of  ownership;  Hurst  v.  Territory, 
16  Okla.  603,  86  Pac.  281,  as  to  unrecorded  brand  being  admissible  as 
evidence  to  prove  ownership. 

Cited  in  reference  note  in  11  L.R.A.(N.S.)  88,  to  point  that  unrecorded 
marks  and  brands  might  be  admitted  to  show  the  identity  of  stolen 
cattle,  as  the  statute  providing  that  no  marks  or  brands  should  be 
consiiJered  lawful  if  unrecorded  had  no  application  to  a  case  where  the 
eat  tie  had  been  feloniously  taken. 

Of  intent.  —  State  v.  Thompson,  101  Pac  (Nev.)  560,  to  point 

that  where  intent  is  material,  it  need  not  be  proved  by  positixe  or 
direct  evidence,  but  may  be  inferred  from  conduct  of  parties  or  eir* 
cumstances  disclosed  by  evidence. 

Corpus  delicti.  —  Cited  in  reference  notes  in  4  Am.  St.  R«;p.  431« 
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and  11  Am.  St.  Rep.  200,  to  point  that  it  is  not  neoessary  in  all  cases 
that  there  should  he  direct  evidence  of  the  corpus  delicti,  but  that  it 
may  be  proved  by  circumstantial  evidence. 

19  HeT.  331^32,  10  Pac.  441.    ROBINSON  t.  BENSON. 

Statement  on  motion.  —  Cited  in  Barles  ▼.  Gilham,  20  Nev.  47,  14 
Pac.  687,  to  point  that  statement  on  motion  for  new  trial  must  be 
filed  within  the  statutory  time;  Kirman  v.  Johnson,  30  Nev.  153,  93 
Pac  502,  to  point  that  statement  on  motion  for  new  trial,  in  absence 
of  stipulation  of  counsel,  cannot  be  considered  on  appeal. 

Cited  in  reference  note  in  11  Am.  St.  Rep.  404,  to  point  that  the 
time  for  filing  a  motion  for  new  trial  may  be  extended  by  stipulation 
between  the  parties;  but  if  filed  after  the  time  stipulated,  it  must  be 
disregarded. 

Decision  and  finding  —  Distinction.  —  Cited  in  Robinson  v.  Kind, 
25  Nev.  276,  59  Pac.  866,  to  point  that  decision  is  distinct  from  findings 
and  time  within  which  notice  of  intention  to  move  begins  to  run  from 
announcement  of  judgment;  Bliss  v.  Grayson,  25  Nev.  344,  59  Pac. 
891,  to  point  that  decision  is  an  announcement  of  court  of  its  judgment 
and  is  separate  and  distinct  from  findings;  Linville  v.  Seheeline,  30 
Nev.  Ill,  93  Pac.  227,  to  point  that  the  decision  of  the  court  is  the 
announcement  by  the  court  of  its  judgment,  and  is  distinct  from  the 
findings. 

Default  —  Relieving  from.  — Cited  in  Sherman  ▼.  Southern  Pac.  Co* 
102  Pac.  (Nev.)  257,  to  point  of  power  of  court  on  propp**  and  well- 
grounded  application  to  relieve  party  of  consequences  of  hib  default. 

Appeal.  —  Cited  in  Adams  v.  Rogers,  102  Pac.  (Nev.)  699,  to  point 
that  where  no  appeal  taken  from  order  denying  motion  for  new  trial 
and  record  discloses  there  was  no  statement  on  appeal  or  bill  of  ex- 
ceptions settled  or  filed,  the  only  thing  appellate  court  can  consider  is 
the  judgment-roll;  followed  in  Adams  v.  Rogers,  102  Pac.  (Nev.)  699, 
on  point  that  findings  of  district  court  cannot  be  considered  on  appeal 
unless  embodied  in  a  statement  of  the  case. 

19  Nev.  332-348,  10  Pac.  901.    STATE  EX  REL.  COFFIN  ▼.  ATHER- 
TON. 

Constitutional  law.  —  Cited  in  State  ex  rel.  Drury  v.  Hal  lock,  19  Nev. 
390,  12  Pac.  835,  in  discussing  effect  of  constitutional  amendment  on 
salaries  of  state  officers;  Walcott  v.  Wells,  21  Nev.  54,  37  Am.  St. 
Rep.  478,  24  Pac.  369,  9  L.R.A.  62,  in  construing  Stat.  1885,  p.  60; 
cited  in  dis.  op.  of  Bonnifleld,  J.,  in  State  v.  Board  of  County  Commis- 
sioners, 22  Nev.  416,  41  Pac.  151,  as  to  constitutionality  of  Stot.  1835, 
p.  107. 

Title  of  act.  — Cited  in  Ex  parte  Livingston,  20  Nev.  286,  21 

PiM.  323,  discussing  effect  of  title  to  act;  State  ex  reL  Dunn  v.  Board 
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of  Commissioners,  21  Nev.  239,  29  Pac.  976,  in  discussing  effect  of  title 
to  Stat.  1891,  p.  30;  Western  Union  Tel.  Co.  y.  Braxton,  165  Ind.  169, 
74  N.  £.  986,  in  discussing  effect  to  follow  general  subject  of  title  to 
bill  by  a  statement  of  particulars  or  details. 

Cited  in  reference  note  in  1  L.R.A.  362,  to  point  that  the  requirement 
of  the  Constitution  is  that  a  law  shall  embrace  but  one  subject,  which 
shall  be  expressed  in  its  title. 

Decision  and  findings  —  Distinction.  —  Gted  in  Central  Trust  Co.  t. 
Holmes  Min.  Co.  30  Nev.  440,  97  Pac.  391,  to  point  that  the  deeimon 
of  the  court  is  the  announcement  by  the  court  of  its  judgment,  and  ia 
distinct  from  the  findings. 

Terms  of  court  —  And  judges.  —  Cited  in  State  ▼.  Jackman,  104  Fa«. 
(Nev.)  15,  discussing  holding  terms  of  court  under  Stats.  1895,  p.  56; 
Walcott  V.  Watson,  46  Fed.  532,  to  point  that  in  Nevada,  judge  has 
power  to  hold  court  in  any  county  in  the  state. 

Statutory  construction  —  Rule. — Cited  in  State  v.  State  Bank  & 
Trust  Co.  105  Pac.  (Nev.)  568,  in  discussing  statutory  construction  and 
the  liberal  rule  therefor. 

19  Nev.  34a-355.    PHILLIPS  T.  EUREKA  COUNTT. 
No  citation. 

19  Not.  356-359.    STATE  EX  REL.  HALLOCK  v.  BOTD. 

No  citation. 

19   Nev.   359-^62,   3   Am.   St   Rep.   888;    11    Pac.   253.    SCHULZ  t. 
SWEENY. 

Discharge  of  water  into  stream  —  Reclaiming.  —  Distinguished  in 
Wimer  v.  Simmons,  27  Ore.  18,  50  Am.  St.  Rep.  696,  39  Pac.  11,  on 
point  that  in  principal  case  there  was  a  discharge  of  water  into  a 
river  without  intention  of  reclaiming. 

Cited  in  reference  notes  in  28  Am.  St.  Rep.  740,  to  point  that  water 
discharged  from  an  artificial  into  a  natural  channel,  without  any  inten- 
lion  to  reclaim  it,  is  abandoned,  and  becomes  a  part  of  the  natural 
stream  and  subject  to  the  same  rights;  30  L.R.A.  676,  if  water  from  an 
artificial  channel  has  been  discharged  into  a  natural  channel  and  aban- 
doned it  cannot  be  afterwards  diverted  from  the  natural  channel  so  as 
to  prevent  a  lower  riparian  owner  from  enjoying  its  use;  51  LuRA. 
931,  where  water  is  turned  into  a  stream  as  a  matter  of  convenience 
and  without  intention  of  recapturing,  it  becomes  a  part  of  the  stream, 
and  cannot  be  taken  out  again  to  the  injury  of  riparian  owners. 

Appeal  —  Reversal  refused  when.  —  Cited  in  reference  notes  in  7  Am. 
St.  Rep.  226,  to  point  that  judgment  will  not  be  refused  for  omissions 
that  are  not  prejudicial  to  appeal;  8  Am.  St.  Rep.  282  and  335,  to  point 
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that  decree  will  not  be  reversed  for  error  in  it  which  works  no  injury 
to  parties. 

19  Ney.  363-365,  11  Pac  273.    FREVERT  y.  SWIFT. 

Evidence  —  Admission  of  indgment  roll.  — Oted  in  Frevert  ▼.  Swift, 
19  fTev.  402,  13  Pac.  7,  discussing  whether  trial  court  erred  in  permitting 
the  introduction  of  judgment-roll  in  principal  case;  Frevert  v.  Swift, 
19  Nev.  403,  13  Pac.  8,  to  point  that  objection  to  admission  of  judg- 
ment roll  in  principal  case  on  ground  of  averment  in  judgment-roll, 
frivolous. 

Judge  interested  party  — Judgment  void.  — Cited  in  State  ex  rel. 
Schaw  V.  Noyes,  25  Nev.  49,  66  Pac  950,  to  point  that  judgment  by 
judge  interested  in  ease  is  void;  State  ex  rel.  Bullion  and  Exchange 
Bk.  V.  Mack,  26  Nev.  442,  69  Pac.  863,  in  point  under  statutory  rule, 
action  by  disqualified  judge  is  absolutely  void;  Johnson  v.  German 
American  Ins.  Co.  150  Cal.  339,  88  Pac.  986,  to  point  that  an  order 
extending  time  in  which  to  prepare  and  serve  bill  of  exceptions  made 
by  judge  disqualified  to  act,  is  absolutely  void;  Board  of  Com'rs.  v. 
Justice,  133  Ind.  94,  36  Am.  St.  Rep.  528,  30  N.  E.  1087,  to  point  that 
under  statute  prohibiting  judges  disqualified  by  interest  or  relation- 
ship from  acting  their  judgment  in  case  is  void;  In  re  Taber,  13  Sl 
Dak.  71,  82  N.  W.  401,  in  discussing  qualification  of  trial  judge;  State 
V.  Sachs,  3  Wash.  695,  29  Pac.  447,  to  point  that  judge  disqualified  from 
action  because  of  having  been  counsel  in  the  case  cannot  grant  order 
setting  aside  judgment  of  judge  pro  tempore. 

Cited  in  reference  note  in  19  Am.  St.  Rep.  202,  to  point  t*iat  the 
acts  of  disqualified  judges,  including  jurisdictional  discretion,  are  void. 

19  Nev.  365-367,  11  Pac.  317.    STATE  v.  JONES. 

Larceny — Possession  of  stolen  property.  —  Cited  in  State  v.  Gray, 
28  Nev.  303,  46  Pac.  801,  to  point  that  the  possession  of  stolen  prop- 
erty alone  is  not  sufficient  to  justify  a  conviction  for  the  larceny  of 
that  property. 

Cited  in  reference  note  in  8  Am.  St.  Rep.  452,  to  point  that  posses- 
won  of  stolen  property  is  evidence  of  guilt;  101  Am.  St.  Rep.  497,  the 
possession  of  goods  recently  stolen  may  always  be  shown  as  a  circum- 
stance in  connection  with  other  evidence  which  tends  to  show  the 
possessor's  participation  in  the  crime. 

Instruction.  —  Cited  in  Jones  v.  States,  34  Tex.  Crim.  491,  30  S.  W. 
1060,  in  discussing  instructions  as  to  substantial  evidence. 

Burglary — Possession  of  stolen  goods.  —  Cited  in  People  v.  Hart, 
10  Utah,  209,  37  Pac.  332,  in  holding  the  fact  that  a  pistol  taken  from 
bouse  and  found  in  defendant's  possession  six  hours  later,  in  itself  is 
insuflScient  to  warrant  a  conviction  for  house-breaking. 

Cited  in  reference  note  in  12  L.R.A.(N.S.)  218,  to  point  that  the  fact 
that  the  accused  was  seen  in  company,  a  short  time  after  a  burglary, 
30 


19  Not.  36a-378     NOTES  ON  NEVADA  REPORTS. 

with  one  who  was  convicted  of  the  crime;  and  that  the  exact  amoimi 
of  money  stolen  was  found  in  possession  of  both, — was  held  insuffieteafc 
to  connect  the  accused  with  the  burglary. 

19  Ne^.  368-370,  12  Pac.  113.    STATE  t.  CRUTCHLET. 

Verdict  — Affidavit  of  Juror  regarding.  ^  Cited  in  cone  op.  of  Talbot, 
J.,  in  Southern  Nevada  etc.  Hin.  Co.  v.  Holmes  Min.  Co.  27  Nev.  150, 
103  Am.  St.  Rep.  759,  73  Pac.  763,  as  to  admissibility  of  affidavits 
of  jurors  regarding  verdict  in  extreme  cases;  Southern  Nevada  etc  Min. 
Co.  V.  Holmes  Min.  Co.  27  Nev.  151,  103  Am.  St.  Rep.  759,  73  Pac  764, 
to  point  that  affidavits  of  jurors  should  not  be  received  to  impeach 
verdict. 

Cited  in  reference  notes  In  9  Am.  St.  Rep.  49,  to  point  that  evidence 
of  juror  is  inadmissible  to  impeach  the  verdict;  5  L.R.A.  524,  it  is  a  rula 
of  general  application,  with  few  exceptions,  that  a  verdict  cannot  be 
impeached  by  testimony  of  jurors  who  rendered  it. 

Juror  —  Right  of  court  to  excuse  of  own  motion.  — Cited  in  United 
States  T.  Jones,  69  Fed.  976,  discussing  right  of  court  of  its  own  mo- 
tion, on  good  cause  therefor,  excuse  a  juror  before  he  is  sworn  and 
if  impartial  jury  is  obtained,  party  cannot  complain. 

19  Nev.  370-371,    12   Pac    48a    STATE   EX   REL.   LAUGHTON   ▼. 
ADAMS. 

Mandamus  — Against  governor. — Cited  in  State  v.  Brooks,  14  Wyo. 
414,  84  Pac.  491,  6  LJIA..(N.S.)  766,  to  point  that  where  duties  im- 
posed upon  a  governor  are  merely  ministerial,  court  has  jurisdiction 
to  award  a  writ  of  mandamus  requiring  their  performance. 

Cited  in  reference  notes  in  8  Am.  St.  Rep.  538,  as  to  office  of  writ  of 
mandamus;  6  Lll.A.(N.S.)  757,  Nevada  is  generally  dassed  by  th* 
courts  with  those  jurisdictions  where  the  executive  is  heid  lu  be 
amenable  to  the  control  of  the  judiciary  in  matters  merely  ministerial; 
and  perhaps  rightly,  since  it  would  seem  to  be  a  proper  and  natural 
inference  from  the  opinion  rendered  in  the  principal  case. 

19  Nev.  371-375,  12  Pac  488.    STATE  EX  REL.  GALLXTP  ▼.  HAL- 
LOCK. 

SaUriea.  —  Cited  in  State  v.  La  Grave,  23  Nev.  124,  43  Pac.  470. 
discussing  effect  of  Stats.  1891,  p.  104,  on  salary  of  superintendent 
of  public  instruction. 

Cited  in  reference  note  in  16  L.R.A.(N.S.)  637,  to  point  that  an  ap- 
propriation for  a  certain  amount  "for  salary  of  the  lieutenant  governor 
as  ex  officio  adjutant  general  and  ex  officio  state  librarian." 

19  Nev.  376-378,  12  Pac  504.    BOTE  v.  SWEETMAN. 

Injunction.  —  Cited  in  Phenix  v.  Frampton,  29  Nev.  319,  124  Am.  St. 
Rep.  926,  90  Pac  5,  restraining  erection  of  building  where  title  te 
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dispute,  saying  that  same  reason  for  interference  does  not  exist  in 
construction  of  ditch  across  barren  and  rocky  country. 

Cited  in  reference  note  in  20  Am.  St.  Rep.  135,  to  point  that  an 
injunction  is  not  the  proper  remedy  when  the  applicant  has  an  ade- 
quate remedy  at  law. 

19  Nev.  379-383,  3  Am.  St.  Rep.  892,  12  Pac.  584.    TOUNO  t.  BSEHX. 

AppeaL  — ated  in  Rodney  y.  Gibbs,  184  Mo.  14,  82  S.  W.  190, 
to  point  that  case  removed  to  appellate  court  by  appeal  or  writ  of 
error  is  not  to  be  tried  de  novo  but  determined  by  an  examination 
of  the  record;  Smith  v.  Schreiner,  86  Wis.  23,  39  Am.  St.  Rep.  872, 
66  N.  W.  161,  to  point  that  an  appeal  does  not  affect  the  judgment  as 
an  estoppel. 

Motion  for  new  trial  —  Estoppel.  —  Cited  in  Hubbell  v.  United  States, 
171  U.  S.  210,  43  L.  ed.  138,  18  Sup.  Ct.  831,  as  to  whether  pendency 
of  motion  for  new  trial  will  interfere  with  operation  of  judgment  as 
an  estoppeL 

Cited  in  reference  notes  in  7  Am.  St.  Rep.  478,  to  point  that  opera- 
tion of  judgment  as  estoppel  is  not  affected  by  the  fact  that  a  motion 
for  a  new  trial  is  pending  in  the  action  in  which  it  is  given;  87  Am. 
8t.  Rep.  32,  the  mere  pendency  of  a  motion  for  a  new  trial  neither 
destroys  nor  suspends  the  effect  of  a  judgment. 

Judgment  at  an  estoppel.  —  Cited  in  reference  note  in  7  Am.  St.  Rep. 
643,  to  point  that  in  an  action  upon  a  promissory  note,  where  the 
defense  is  made  that  defendant  executed  and  delivered  to  plaintiff  a 
deed  to  lands,  which  was  accepted  by  plaintiff  in  full  payment  of  the 
note  sued  on  and  other  notes  due  from  defendant  to  plaintiff,  the  record 
of  a  former  action  by  the  same  plaintiff  against  the  same  defendant, 
on  one  of  the  other  notes,  in  which  the  same  defense  was  made,  and 
where  it  was  decided  that  the  deed  was  never  delivered  and  accepted 
as  alleged,  is  conclusive  against  the  defendant. 

19  Nev.  384-390,   12  Pac.  832.    STATE  EX  REL.  DRUR7  v.  HAL- 
LOCK. 

Constitutional  law.  —  Cited  arguendo  in  Ex  Parte  Livingston,  20 
Nev.  284,  285,  21  Pac.  323,  passing  upon  the  constitutionality  of  Stats. 
1889,  p.  71,  fixing  the  opening  and  closing  of  saloons  and  gaming- 
houses; cited  in  Ex  Parte  Livingston,  20  Nev.  286,  21  Pac.  324,  to  point 
that  legislature  may  legally  pass  an  act  regulating  the  opening  of 
saloons  and  gaming  houses,  although  two  distinct  matters  are  included 
in  one  act;  cited  arguendo  in  State  v.  Board  of  Coimty  Commissioners* 
22  Nev.  408,  41  Pac.  148,  holding  unconstitutional.  Stats.  1895,  p.  107. 

—  Title  to  act.  —  Distinguished  in  Ex  Parte  Livingston,  20  Nev. 
288,  21  Pac  324,  on  point  that  subject  of  act  was  not  in  any  manner 
disguised  or  concealed  by  title;  cited  in  State  v.  Gibson,  30  Nev.  359, 
96  Pac.  1060,  as  to  restrictive  title  to  acts  under  constitution  in  pass- 
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ing  on  Stats.  1907,  p.  59;  Atchison  etc.  R.  Co.  v.  Board  of  Gom'n, 
58  Kan.  25,  48  Pac.  585,  to  point  where  title  of  act  relating  to  salaries 
of  state  officers  names  justices  of  supreme  court  and  other  attacfaeeB 
of  state  government,  provision  reducing  salaries  of  legislators,  is  in- 
valid. 

Cited  in  reference  notes  in  12  Am.  St.  Rep.  716,  to  point  that  every 
act  shall  embody  but  one  subject,  and  such  matters  as  are  properly 
incident  to  and  connected  therewith;  64  Am.  St.  Rep.  103,  if  an  act 
concerning  official  matters  contains  matter  not  germane  to  the  sub- 
ject expressed  in  the  title,  the  statute  is  to  that  extent  inoperative 
and  void,  as  not  having  its  subject  expressed  in  its  title;  1  L.RJL  362, 
an  attempt  to  amend  the  title  of  an  Act  by  inserting  therein  an  addi- 
tional subject  is  in  direct  violation  of  the  first  clause  of  the  section. 

Statutory  construction.  —  Cited  in  State  v.  State  Bank  &  Trust  Co. 
105  Pac.  (Nev.)  568,  discussing  construction  of  statute  and  liberal 
rule  therefor. 

19  Nev.  391-396,  3  Am.  St.  Rep.  395,  12  Pac.  835.  STATE  EX  SSL. 
STEVENSON  ▼.  TUFLY. 

Constitutional  amendment.  —  Cited  in  dis.  op.  of  Hawley,  J.,  in 
State  V.  Davis,  20  Nev.  227,  19  Pac.  899,  declaring  his  adherence  to 
decision  in  principal  case  as  to  amendment  of  constitution;  cited  in 
cone.  op.  of  Bigelow,  J.,  in  State  v.  Grey,  21  Nev.  387,  32  Pac  194,  19 
L.R.A.  137,  to  point  constitutional  amendments  could  not  be  valid 
unless  published  as  required  by  constitution;  cited  in  dis.  op.  of  Camp- 
bell, C.  J.,  in  People  v.  Sours,  31  Colo.  420,  102  Am.  St.  Rep.  62,  74 
Pac.  183,  as  to  methods  of  amending  constitution;  cited  in  State  v. 
Brookhart,  113  Iowa,  258,  84  N.  W.  1066,  to  point  that  "entry -on 
journal"  of  legislators  means  entry  in  full;  Miller  v.  Johnson,  92  Ky. 
596,  18  S.  W.  524,  15  LJI.A.  528,  to  point  that  amendment  to  Con- 
stitution must  be  in  manner  provided  in  the  Constitution  or  courts  will 
declare  it  invalid;  State  v.  Mason,  43  La.  Ann.  651,  9  So.  796,  dis- 
cussing right  of  secretary  of  state  under  provision  of  article  256,  of 
Constitution  in  return  to  mandamus  proceedings  to  raise  issue  of 
inherent  illegality  of  proposed  constitutional  amendment;  State  ▼. 
Mason,  43  La.  Ann.  655,  9  So.  798,  to  point  that  proposed  amendment 
to  the  Constitution  need  not  be  submitted  to  governor  for  his  ap- 
proval; State  V.  Mason,  43  La.  Ann.  656,  9  So.  799,  discussing  modus 
operandi  of  submitting  proposed  amendments  under  constitutional  pro- 
vision; Rich  V.  Board  of  State  Canvassers,  100  Mich.  458,  59  N.  W. 
183,  discussing  conditions  precedent  to  submitting  to  vote  of  people 
proposed  constitutional  amendment;  People  v.  Loomis,  135  Mich.  562, 
98  N.  W.  2G4,  discussing  sufficient  compliance  with  precedent  provi- 
sions for  submitting  proposed  constitutional  amendment  for  vote  of 
peoyile;  Durfee  v.  Harper,  22  Mont.  364,  56  Pac.  585,  holding  constitu- 
tional amendment  void  for  failure  'x>  enter  on  both  branches  of  legis- 
lature full  copies  of  proposed  amendment  to  submission  to  wte  of 
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the  people;  Union  Bank  v.  Ck>mmi88ioner8  of  Oxford,  119  N.  C.  224, 
25  S.  E.  969,  34  URA.  489,  to  point  that  constitutional  requirements 
as  to  enactment  of  statute  must  be  strictly  pursued;  Kadderly  v.  City 
of  Portland,  44  Or.  135,  74  Pac.  716,  to  point  that  constitutional  amend- 
ment cannot  take  place  in  violation  of  constitutional  mandate;  Kad- 
derly V.  City  of  Portland,  44  Or.  134,  74  Pac.  716,  to  point  that  pro- 
visions of  constitution  for  its  own  amendment  are  mandatory  and  roust 
be  strictly  observed;  State  v.  Herried,  10  S.  Dak.  116,  72  N.  W.  96, 
discussinur  sufficiency  of  entry  on  journals  of  legislature  of  proposed 
amendment  to  constitution. 

Cited  in  reference  notes  in  13  Am.  St.  Rep.  122,  as  to  necessity  of 
entering  constitutional  amendments  in  the  journals  of  the  legislature; 
102  Am.  St.  Rep.  66,  where  an  amendment  to  the  constitution,  pro- 
posed in  the  legislature,  was  not  entered  upon  the  journal  of  either 
house,  as  required  by  the  Constitution  of  Nevada,  such  omission  <Rras 
held  fatal;  10  L.RJl.(N.S.)  162,  where  the  proposed  amendment  was 
not  entered  upon  the  journals  of  either  house,  it  was  held  invalid. 

Statutes  — Construction.  — Cited  in  State  v.  Tufly,  20  Nev.  428,  19 
Am.  St.  Rep.  374,  22  Pac.  1054,  in  holding  unconstitutional.  Stats. 
1887,  p.  17,  relating  to  investment  of  school  funds. 

—» Validity.  —  Cited  in  reference  note  in  12  Am«  St.  Rep.  673,  to 
point  that  statutes  are  fatnlly  defective  which  do  not  follow  strict 
oonstitutional  provisions  in  their  enactment. 

19  Kev.  390-400,  12  Pac.  910.    STATE  EX  REL.  WRIOHT  t.  DOVET. 

Orphans'  home.  — Cited  in  State  ex  rel.  Keith  v.  Westerfleld,  23  Nev. 
472,  49  Pac.  120,  and  State  ex  rel.  Cutting  v.  Westerfleld,  24  Nev.  34, 
49  Pac  564,  to  point  that  orphans'  home  is  not  a  part  of  educational 
system. 

19  Her.  400-403,  13  Pac.  6.    PRE  VERT  v.  SWIFT. 

Jud^e  disqnalifed  —  Judgment  void.  —  Cited  in  Abram  ▼.  State,  81 
Tex.  Crim.  462,  20  S.  W.  988,  to  point  that  judgment  rendered  by  court 
presided  over  by  disqualified  judge  is  nullity;  Ogle  v.  State,  43  Tex. 
Ck*.  232,  96  Am.  St.  Rep.  860,  63  S.  W.  1012,  as  to  effect  on  judgment 
where  court  presided  over  by  a  disqualified  judge. 

19  Her.  404-415,  14  Pac.  347.    PATCHEN  ▼.  KEELET. 

Evidence  —  Error  cured  how.  —  Cited  in  Winter  v.  Fulstone,  20  Nev. 
268,  21  Pac.  204,  to  point  that  error  in  excluding  testimony  is  cured 
by  its  admission  at  subsequent  stage  of  trial. 

Honsnit.  — Cited  in  Fox  v.  Myers,  29  Nev.  182,  86  Pac.  796,  as  to 
presumption  of  determination  in  nonsuit. 

County  conuniRsioners  —  Jurisdiction.  —  Cited  in  Burch  v.  Southern 
Pae.  Co.  104  Pac  (Nev.)   240,  to  point  that  boards  of  county  com- 
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misaionen  are  inferior  tribunals  of  special  and  Umited  jurisdiction  and 
can  exercise  such  powers  only  as  are  specially  granted. 

Location  of  mine— Discovery  of  mineral. — CSted  in  Shoshone  Blin. 
Go.  T.  Butter,  87  Fed.  808,  31  G.  C.  A.  223,  in  discussing  error  in  ad- 
mitting testimony  of  discovery  of  mineral  in  prosecuting  work  after 
location;  Sharkey  v.  Ckndlani,  48  Or.  124,  85  Fac  223,  7  LJLA.(N.S.) 
806,  as  to  subsequent  discovery  validating  a  prior,  insufficient  location 
of  mine. 

Cited  in  reference  note  in  7  L.R.A.(N.S.)  786,  to  point  that  evidence 
that  a  mining  claim  was  located  upon  old  mining  claims  does  not  tend 
to  show  a  prior  location,  under  the  mining  laws. 

Relocation.  —  Cited  in  reference  note  in  68  luR^  833,  to  point 

that  there  can  be  no  relocation  in  this  sense,  unless  there  has  been 
a  prior  valid  location,  or  something  equivalent,  of  the  same  property. 

19  Nev.  415-422,  14  Pac.  140.    GODCHAUX  v.  CARPENTER. 

County  commissionera  —  Jurisdiction.  —  Followed  in  State  v.  Boerlin, 
30  Nev.  476,  98  Pac.  403,  on  point  board  of  county  commissioners  is 
inferior  tribunal  of  special  and  limited  jurisdiction  and  can  exerdae 
such  powers  as  especially  granted  and  must  pursue  the  mode  of 
procedure  prescribed. 

Eminent  domain.— -Cited  in  reference  note  in  4  LILA.  785,  to  point 
that  in  the  absence  of  statutory  authority  private  property  cannot 
be  invaded  under  the  power  of  eminent  domain. 

19  Nev.  422-435,  14  Pac.  598.    DIXON  v.  AHSRN. 
No  citation. 

19  Nev.  435-437,  14  Pac  529.    FERRARIS  v.  KTLS. 

Dixon  V.  Ahem,  21  Nev.  66,  24  Pac.  337,  same  case  on  second  appeal. 

Situs  of  goods  for  taxation.  —  Cited  in  reference  note  in  14  LJLA. 
98,  to  point  that  a  sale  by  sample  of  goods  not  yet  brought  into  the 
state  and  owned  by  a  nonresident  cannot  be  subjected  to  a  state  tax 
or  license  fee  as  that  would  constitute  a  regulation  of  interstate  oom- 
meroe. 

Occupation  tax.  —  Cited  in  reference  note  in  60  UR.A.  693,  aa  to 
occupation  taxes  and  their  validity. 

19  Nev.  437-439.    KINKEAD  v.  BENTON. 
No  citation. 

19  Nev.  439-442,  3  Am.  St  Rep.  901,  14  Pac  298.    BZ  PARTE  ROSEN- 
BLATT. 

AppeaL  — Cited  in  Chapman  v.  Justice  Court,  29  Nov.  158,  86  Pm. 
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563,  to  point  that  where  Justice  tries  case  on  theory  statute  is  valid, 
when  it  is  void,  an  appeal  lies. 
See  "Habeas  corpus,"  this  note   (109  fia.) 

Habeas  corpus.  —  Cited  in  Ex  Parte  Tani,  29  Not.  899,  91  Pac  141, 
13  L.R.A.(N.S.)  524,  and  People  ▼.  District  Court,  26  Colo.  884,  58 
Pac.  610,  46  L.RJL  857,  to  point  that  in  habeas  corpus,  court  will 
review  question  of  constitutionality  of  act  under  which  prisoner  con* 
victed;  Moore  v.  Wheeler,  109  Ga.  62,  35  S.  £.  116,  to  point  that 
where  one  is  indicted  and  tried  under  unconstitutional  statute,  even 
after  trial  and  conviction,  he  may  obtain  release  on  habeas  corpus. 

See  "Appeal,"  this  note. 

Cited  in  reference  notes  in  7  Am.  St.  Rep.  515,  to  point  that  the 
eonstitutionality  of  an  act  under  which  a  party  has  been  convicted  may 
be  inquired  into  on  habeas  corpus;  8  Am.  St.  Rep.  267,  11  Am.  St.  Rep. 
262,  constitutionality  of  act  under  which  party  has  been  convicted 
may  be  inquired  into  under  habeas  corpus;  58  Am.  St.  Rep.  580,  if  a 
prisoner  claims  that  the  statute  under  which  he  was  convicted  was 
unconstitutional,  and  therefore  void,  that  question  may  be  considered 
and  determined  upon  habeas  corpus;  87  Am.  St.  Rep.  175,  a  court, 
on  habeas  corpus  proceedings,  may  inquire  into  the  constitutionality  of 
the  statute  or  ordinance  under  which  the  petitioner  has  been  convicted 
and  sentenced,  and,  if  it  proves  to  be  unconstitutional,  discharge  him; 
39  LJLA.  455,  in  fact  the  issue  of  a  writ  of  habeas  corpus  to  release 
a  prisoner  convicted  under  an  unconstitutional  statute  or  ordinance 
has  become  an  established  practice  in  the  Federal  courts  and  in  most 
of  the  state  courts;  and  most  of  the  decisions  proceed  on  the  theory 
that  such  an  unconstitutional  statute  or  ordinance  is  insufficient  to 
give  jurisdiction  to  the  court. 

Cited  in  reference  notes  in  11  Eng.  Rul.  Cas.  16,  and  19  Eng.  Rul. 
Oas.  307. 

Occnpatioii  tax— Drummers^  etc  license.  ^  Cited  in  In  Re  Tinsman, 
96  Fed.  661,  to  point  that  compelling  drummers  to  pay  license  tax  is 
exercised,  not  of  the  police  power  but  of  the  taxing  power. 

Cited  in  reference  notes  in  26  Am.  St.  Rep.  595,  to  point  that  a 
state  may  impose  a  license  tax  on  peddlers,  and  they  cannot  escape 
therefrom  on  the  ground  that  the  goods  which  they  peddle  were  manu- 
factured in  another  state,  and  a  statute  imposing  such  a  tax  is  not 
in  violation  of  the  interstate  commerce  provision  of  the  federal  con- 
stitution; 27  Am.  St.  Rep.  563,  a  license  tax  imposed  upon  an  occupa- 
tion cannot  be  enforced  against  a  person  engaged  solely  in  interstate 
and  foreign  commerce;  60  L.R.A.  692,  as  to  validity  of  occupation 
taxes  levied  by  state. 

Interstate  commerce  «•  State  statute  regulating.  «•  Cited  in  reference 
notes  in  13  Am.  St.  Rep.  823,  to  point  that  state  statutes  attempting 
to  regulate  interstate  oommeroe  are  unconstitutional   and  void;    16 
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Am.   St.  Rep.  933,  a  state  ]aw  cannot  burden  interdtate  oommerae 
by  taxation. 

19  K«Y.  442-443,  14  Pa&  682.    ELAH  t.  GRIFFIN. 

Cited  in  Peters  v.  Jones,  26  Nev.  268,  66  Pae.  746,  in  eonstraing 
Stats.  1865,  p.  Ill,  in  reference  to  change  of  venue;  Peters  v.  JoneSy 
26  Nev.  263,  66  Pac.  746,  to  point  that  ruling  of  prinstpal  ease  was 
made  because  of  failure  to  direct  attention  of  court  to  chan|gs  aads  hjf 
statute. 
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CASES  IN  20  NEVADA 

20  Her.  28-35,  24  Pac.  XL    SITIB  OF  COURT  XXVn. 

Chiatovich  ▼.  Hanchett,  78  FecL  195,  citing  rule  26  of  Nevada  Dla- 
trict  Cburt. 

20  Her.  35-38.    RANDALL  T.  LTON  COUNTY. 
No  citation. 

20  Ner.  38-44,  14  Pac  584,  15  Pac  470.    STATE  EX  RSL.  SPRINGER 
T.  PREBLE. 

Mandanms.  —  Cited  in  reference  note  in  68  LJIJSl.  853,  to  point  that 
ir<»^damtt8  iasues  from  aupreme  court  in  exercise  of  original  jurladic- 

20  Ner.  44-45.    STATE  EX  REL.  SOHL  r.  PREBLE. 

No  citation. 

20  Ner.  46-48,  14  Pac.  586.    EARLES  ▼.  6ILHAM. 

Earles  ▼.  Gilham,  20  Nev.  49,  14  Pac.  588,  same  case  on  merits  after 
denying  amendment  on  motion  for  new  trial;  Sherman  v.  Southern 
Pac.  Co.  102  Fac.  (Nev.)  257,  as  to  power  of  court  on  proper  and  well- 
grounded  application  to  relieve  party  of  consequences  of  his  default. 

20  Ner.  49,  14  Pac  588.    EARLES  r.  OILHAU. 

Appeal.  —  Cited  in  Schwartz  v.  Stock,  26  Nev.  150,  65  Pac.  355,  to 
point  that  where  no  assignment  error  will  not  be  considered  on  appeal; 
Quinn  v.  Quinn,  27  Nev.  175,  74  Pac.  6,  to  point  that  where  there  is 
no  statement  properly  authenticated,  only  errors  appearing  on  the  face 
of  the  judgment  will  be  considered  on  the  appeaL 

20  Ber.  49-60.    FRANKEL  ▼.  CREDITORa 

No  eftatioB. 
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20  NeT.  61-65.    STATE  EX  REL.  CMEARA  T.  ROS& 

No  citation. 

20  Ner.  65-69,  14  Pac  871.    REESE  t.  EINKEAD. 

ated  in  Annans  ▼.  Sewell,  47  Or.  378,  84  Pac  896,  to  point  tiMUt 
before  action  of  trial  oourt  in  admitting  or  excluding  teettmonj  can 
be  reviewed  on  appeal,  an  exception  must  have  been  taken  in  trial 

court. 

20  Ner.  70-71.    STATE  t.  OHE-ARM  JUL 

No  citation. 

20  Her.  71-73,  15  Pac  472.    LEETE  ▼.  SOUTHBRLAirD. 

Cited  in  Schwartz  v.  Stock,  26  Ney.  143,  65  Pac.  852,  to  point  tliat 
presumptiona  are  in  favor  of  regularity  of  legislature  and  erroTB  moat 
be  affirmatively  shown. 

20  Ner.  78-74,  15  Pac  47Z    STATE  EX  REL.  WILKIHS  ▼.  HAL- 
LOCK. 

Cited  in  SUte  v.  La  Grave,  28  Nev.  126,  43  Pac.  471,  to  point  that 
where  more  money  is  appropriated  than  is  necessary  for  particular 
purpose  designated  it  is  converted  back  to  the  general  fund. 

20  Ifev.  75-81,  15  Pac  783.    STATE  EX  REL.  PATTERSON  v.  DOIT- 
OVAN. 

'Constitutional  law.  — (^ted  in  Ex  Parte  Livingston,  20  Nev.  284,  81 
Pac.  322,  as  to  authority  of  legislature,  under  police  power  of  state, 
to  regulate  or  prohibit  sale  of  spiritous  liquors;  Central  Pac  Ry.  Co.  v. 
Evans,  111  Fed.  78,  discussing  right  of  legislature  to  limit  operation 
of  statutes  by  classification  to  communities  of  certain  number  of  in- 
habitants; State  V.  Thompson,  160  Mo.  342,  83  Am.  St.  Rep.  471,  60 
S.  W.  1078,  64  L.R.A.  962,  as  to  authority  of  legislature  to  regulate 
'*book*making^  under  police  power  of  state;  State  v.  Long,  21  Mont. 
30,  62  Pac.  646,  the  fact  that  the  classification  extends  to  only  a 
few  districts,  one  where  does  not  impair  the  validity  of  the  law,  for 
another  where  it  may  govern  many  more  if  they  be  of  sufficient  popula- 
tion; Edmonds  v.  Herbrandson,  2  N.  Dak.  276,  50  N.  W.  978,  14 
L.R.A.  728,  in  construing  validity  of  statute  classifying  counties;  Ladd 
y.  Holmes,  40  Or.  174,  91  Am.  St.  Rep.  457,  66  Pac.  717,  in  eonatming 
statute  providing  for  primary  elections. 

20  Nev.  81-87,  16  Pac  480.    BURBANK  v.  RIVERS. 

Burbank  v.  Rivers,  20  Nev.  160,  18  Pac.  754,  same  eaae  on  aeoond 
appeal. 

AppeaL  — Cited  in  State  v.  Sadler,  21  Nev.  19,  23  P&c  801,  to  point 
that  oourt  cannot  review  the  facts  in  order  to  ascertain  whether  the 
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findings  are  supported  by  the  evidence,  unless  there  has  been  a  regular 
statement  on  motion  for  a  new  trial;  Gomstock  M.  &  M.  Co.  v.  Allen, 
21  Ney.  328,  31  Pac.  435,  as  to  appeal  from  part  of  case  at  a  time; 
Sadler  ▼.  State,  23  Nev.  142,  43  Pac.  916,  to  point  that  in  absence 
of  motion  for  new  trial  question  of  correctness  of  findings  cannot  be 
considered  on  appeal;  Smith  v.  Wells  Estate  Ck>.  29  Nev.  416,  91  Pac. 
316,  to  point  that  method  of  taking  appeal  is  purely  statutory; 
State  V.  Langan,  29  Nev.  464,  91  Pac  738,  as  to  nonappealable  orders; 
State  T.  Preston,  30  Nev.  306,  95  Pac.  920,  to  point  that  method  of 
taking  appeal  is  purely  statutory;  Finnegan  ▼.  Ulmer,  104  Pac.  (Nev.) 
18,  to  point  that  where  there  is  no  assignment,  judgment  not  sup- 
ported by  evidence,  no  motion  for  new  trial  or  statement  on  motion 
for  new  trial  under  which  evidence  could  be  reviewed  by  trial  or  ap- 
pellate court,  question  whether  evidence  supports  the  judgment  can- 
not be  considered;  followed  in  Adams  v.  Rogers,  102  Pac.  (Nev.)  699, 
on  point  that  findings  of  district  court  cannot  be  considered  on  appeal, 
unless  embodied  in  statement  of  case;  State  v.  Langan,  106  Pac.  (Nev.) 
570,  on  point  appellate  court  cannot  review  evidence  to  determine 
whether  it  supports  a  judgment  in  absence  of  motion  or  statement  on 
notion  for  new  trial. 

20  Nev.  88,  16  Pac  434.    HATHEWSON  v.  BOYLE. 

Cited  in  Linville  v.  Clark,  30  Nev.  118,  93  Pac.  231,  to  point  that  on 
failure  to  prosecute  appeal,  judgment  will  be  affirmed. 

20  Nev.  89-105,  17  Pac.  12.    JBRRETX  t.  MAHAN. 

Findings  —  Consent  to.  —  Cited  in  Berry  v.  Equitable  M.  Go.  29  Nev. 
468,  91  Pac  639,  to  point  that  by  consent  of  parties  findings  may  be 
eoosidered  correct  although  judge  has  been  succeeded  in  office. 

Water  right — Injunction,  allegations  —  Cited  in  Miller  &  Lux  v. 
Rickey,  127  Fed.  584,  discussing  material  facts  to  be  alleged  in  injunc- 
tion for  interfering  with  water  right. 

Cited  in  reference  note  in  30  L.R.A.  679,  to  point  that  in  a  subse- 
quent case  it  was  held  that  the  Act  of  1866,  confirmed  the  rights  of 
prior  appropriators  even  as  against  persons  who  had  prior  to  its 
passage  obtained  patents  to  lands  over  which  the  waters  flowed. 

Judgment  —  Cited  In  reference  note  in  20  L.R.A.  148,  to  point  that 
a  judgment  on  a  verdict  five  years  after  can  be  entered  without 
deciding  whether  the  plaintiff  could  have  prevented  delay  by  asking 
for  a  change  of  venue,  where  after  verdict  and  before  judgment  the 
judge  dies  and  his  successor  was  an  attorney  In  the  ease. 

20  Ner.  105-122,  17  Pac.  751.    ROSINA  v.  TROWBRIDGE. 

Appeal— Presumption.  — CSted  in  Bailey  v.  Papina,  20  Nev.  180, 
19  Pae.  84,  to  point  that  it  must  be  presumed  that  verdict  or  decision 
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IS  sustained  by  evidence  except  in  particulars  where  statement  speci- 
fies insufficiency. 

Exceptions  and  objections,  pronnds.  —  Cited  in  McGum  t.  Me- 

Innis,  24  Ney.  374,  55  Pac  305,  to  point  that  objection  without  stating 
ground  of  objection  will  not  be  available  on  appeal;  Schwartz  v.  Stock. 
26  Nev.  150,  65  Pac.  355,  to  point  that  the  point  of  exeeption  must  be 
particularly  stated. 

Judgment  lien » Attaches  to  what.  —  Cited  in  reference  note  in  117 
Am.  St.  Rep.  782,  to  point  that  the  lien  of  judgment  does  not  attach 
to  land  to  which  the  judgment  debtor  has  only  a  naked  legal  title, 
unaccompanied  by  any  beneficial  interest,  the  equitable  and  beneficial 
title  being  in  another.  A  judgment  lien  attaches  only  to  the  interest 
which  the  debtor  has  in  real  estate  and  if  he  has  no  actual  interest, 
though  possessing  the  legal  title,  then  no  lien  attaches. 

20  Nev.  122-126,  17  Pac  620.    STATE  t.  CAMPBELL. 

Statement  —  Admission  in  evidence. «- Cited  in  State  ▼.  Depoister, 

21  Nev.  122,  25  Pac  1005,  to  point  that  admission  of  statement,  mere 
hearsay,  calls  for  reversal  of  criminal  conviction;  In  Re  Kelly,  28 
Nev.  495,  83  Pac.  224,  to  point  as  to  when  statements  of  oomplaint 
in  case  of  personal  assault  are  res  gests  and  when  hearsay. 

Cited  in  reference  note  in  40  Am.  St.  Rep.  282,  to  point  that  on  a 
trial  for  rape  it  is  error  to  admit  evidence  of  the  statement  made  by 
the  prosecutrix  at  the  time  of  making  the  complaint,  her  testimony 
not  being  attacked. 

Appeal — Exhibits.  —  Cited  In  Christensen  v.  Florist  on  O.  Co.  29 
Nev.  &C7,  92  Pac  215,  to  point  that  where  exhibits  used  in  trial  eonrt 
are  not  certified  upon  appeal  all  the  evidence  is  not  before  the  court. 

Rape  —  Evidence  of  acts  of  imcfaastity.— Cited  in  State  v.  Ogden, 
39  Or.  210,  66  Pac  454,  to  point  that  evidence  of  specific  acts  of  ua* 
chastity  on  part  of  prosecutrix  with  others  than  defendant,  inad- 
missible on  trial  for  rape. 

Cited  in  reference  notes  in  14  LJLA.(N.S.)  714,  to  point  that  in 
impeaching  the  character  of  the  alleged  victim  of  a  common*law  rape, 
proof  of  her  general  reputation  for  unchastity  is  usually  conceded  to 
be  competent;  although  ordinarily  it  is  held  that  evidence  of  her 
particular  acts  of  unchastity,  more  especially  with  other  men  than  the 
accused,  must  be  excluded;  14  L.RA.(N.S.)  717,  in  a  trial  for  rape, 
evidence  going  to  prove  particular  instances  of  unchastity  in  the  prose- 
cutrix, not  connected  with  the  charge  under  investigation,  is  properly 
excluded. 

Impeaching  character  of  witness.  —  Cited  in  Knowles  v.  State,  44 
Tex.  Crim.  326,  72  S.  W.  400,  to  point  that  character  of  prosecutrix 
for  chastity  may  be  impeached  by  evidence  of  reputation  in  that  re* 
spect  but  not  by  evidence  of  particular  acts  of  unchastity. 

Cited  in  reference  notes  in  14  L.RJL(N.S.)   740,  to  point  that  a 
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witness  who  has  deposed  in  chief  to  the  general  good  character  of  a 
person  may,  upon  his  cross-examination,  properly  be  questioned  as  to 
his  information  respecting  particular  evil  acts  of  the  person,  and 
specific  charges  of  misconduct  made  against  the  person  whose  character 
he  has  pronounced  good;  14  LJi.A.(N.S.)  743,  the  attention  of  a 
witness  to  the  good  character  for  chastity  of  the  victim  of  a  rape 
may  be  directed,  on  cross-examination,  to  particular  acts  of  unchastity 
on  her  part. 

20  NeT.  127-140,  18  Pae.  358»  19  Am.  St  Rep.  337.    LANG  STNB  6. 
MIN.  CO.  ▼.  ROSS. 

Judgment  —  Review  of,  method.  —  Cited  in  Brickner  v.  Sporleder,  3 
Okla.  564,  41  Pac.  727,  holding  that  where  a  valid  statute  provides 
the  mode  of  reviewing  a  judgment,  that  mode  must  be  pursued. 

Cited  in  reference  notes  in  20  Am.  St.  Rep.  294,  as  to  not  being 
necessary  for  defendant  to  show  that  he  has  a  meritorious  defense  to 
the  judgment  alleged  to  be  void,  where  the  legal  and  equitable  juris- 
dictions are  united  in  the  same  court,  and  the  action  to  set  aside  the 
judgment  is  prosecuted  in  the  same  court  in  which  it  was  rendered; 

21  Am.  St.  Rep.  888,  a  judgment  of  a  court  of  competent  jurisdiction 
cannot  be  collaterally  impeached,  unless  the  record  shows  affirmatively 
a  want  of  jurisdiction;  and  evidence  even  of  fraud  not  found  in  the 
Judgment  roll  will  not  be  received  to  avoid  a  judgment,  although  such 
fraud  was  in  obtaining  jurisdiction;  25  Am.  St.  Rep.  227,  the  rule  is, 
that  the  statute  of  limitations  will  begin  to  run  in  cases  of  fraud 
only  from  the  date  of  discovering  such  fraud,  or  from  such  a  time 
as  it  could  or  ought  to  have  been  discovered  by  reasonable  diligence; 
38  Am.  St.  Rep.  473,  one  who  commences  an  action  within  the  time 
allowed  by  the  statute  of  limitations  cannot  be  denied  relief  on  the 
ground  of  laches;  54  Am.  St.  Rep.  256,  as  to  when  party  is  entitled  to 
protection  as  an  innocent  purchaser;  54  Am.  St.  Rep.  259,  proceedings 
for  relief  against  judgments  are  to  the  same  extent  as  other  suits  in 
equity  subject  to  the  rule  in  excess  of  the  amount  which  is  justly  duo 
the  plaintiff,  it  will  be  enjoined  as  to  such  excess  only;  64  Am.  St. 
Rep.  815,  though  a  part  of  the  sum  for  which  judgment  was  rendered 
was  justly  due,  a  court  of  equity  will  grant  relief,  if  such  judgment 
was  procured  through  fraud  and  conspiracy,  and  was  for  a  much  larger 
sum  than  was  due;  97  Am.  St.  Rep.  48,  in  an  action  by  a  corporation 
in  which  the  complaint  avers  that  it  was  commenced  by  minority 
•tockholders  "by  express  consent,  direction,  and  authority  of  the  cor- 
poration," a  demurrer  that  it  has  no  legal  capacity  to  sue,  because  the 
•nit  was  commenced  without  the  authority  of  the  directors  or  a  ma- 
jority of  the  stockholders,  is  not  well  taken. 

Cited  in  reference  note  in  16  Eng.  Rul.  Cas.  258. 

20  Ney.  141-154,  18  Pac.  827.    EX  PARTE  FINLEN. 

Evidence.  — Cited  in  Rigdon  t.  SUte,  41  Fla.  811,  26  So.  712,  dis- 
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cussing  evidence  to  be  produced  on  habeas  corpus  to  secure  bail  of 
one  charged  with  capital  offense;  State  ▼.  Crocker,  6  Wyo.  405,  40 
Pac  686,  to  point  that  indictment  furnishes  presumptive  evidence  only 
of  guilt  of  accused  and  does  not  establish  that  proof  is  evident  or  pre- 
sumption great. 

20  Nev.  154-158,   18   Pac  756.    STATE  EX  SEL.   ALEXANDER   v. 

McCULLOUGH. 

Cited  in  Haley  v.  Eureka  Co.  Bank,  21  Nev.  140,  26  Pac.  68,  12 
L.RA.  819,  as  to  court  of  its  own  motion  asking  of  counsel  informa- 
tion upon  point  of  doubt,  in  relation  to  merits  of  ease  on  trial; 
Wedekind  v.  Bell,  26  Nev.  413,  99  Am.  St.  Rep.  704,  C9  Pac  614,  on 
settlement  of  case  by  parties,  court  will  dismiss  appeal;  Ward  v. 
Alsup,  100  Tenn.  739,  46  S.  W.  674,  to  point  that  suit  prosecuted  for 
purposes  of  establishing  judgment  that  may,  by  way  of  preoedent. 
affect  rights  of  others,  should  be  dismissed  and  is  contempt  of  eonrt. 

20  Nev.  159-163.    BURBANK  v.  REVERS. 
No  citation. 

20  Nev.  164-167,  18  Pac  834.    GALLAGHER  t.  HOLLAND. 

Cited  in  Dennis  v.  Bint,  122  Cal.  43,  68  Am.  St.  Rep.  21,  54  Pac 
380,  FJi  to  collateral  impeachment  of  authority  of  administrator,  etc; 
Beresford  v.  American  Coal  Co.  124  Iowa,  37,  98  N.  W.  903,  70  L.aJi. 
260,  to  point  that  even  absence  of  bond  and  oath  of  office  insufficient 
to  sustain  collateral  attack  on  administrator. 

20  Nev.  168-177,  18  Pac  881.    LAPHAH  v.  OSBORNE. 

Replevin  —  Counterclaim. — Cited  Reardon  v.  Biggins,  89  Ind.  App. 
370,  79  N.  E.  210,  and  McCormick  Harvesting  etc  Co.  v.  Hill,  104  Mo. 
App.  555,  79  S.  W.  749,  discussing  counterclaim  in  actions  of  replevin. 

Cited  in  reference  note  in  11  L.R.A.  257,  to  point  that  in  an  action 
to  recover  possession  of  a  vessel  and  damages  for  its  detention,  de- 
fendant was  permitted  to  set  up  as  a  counterclaim  a  contract  by  which 
he  was  to  care  for  the  vessel  for  a  certain  compensation,  which  had 
not  been  paid,  and  to  recover  such  compensation. 

Quantum  meruit.  —  Cited  in  Wright  v.  Broome,  67  Mo.  App.  36,  to 
point  that  where  contract  under  which  service  is  rendered  is  void 
under  statute  of  frauds,  no  action  can  bo  maintained  thereon  bat  re> 
covery  may  be  had  upon  quantum  meruit. 

20  Nev.  177-181.    BAILEY  ▼.  PAPINA. 
No  citation. 

20  Nev.  181,  19  Pac  33.    STATE  v.  LAMB. 

Cited  in  State  v.  Murphy,  21  Nev.  333,  31  Pac  513,  as  to  mamier 
of  presenting  error  of  court  in  sustaining  demurrer  to  indictment. 
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20  Her.  182-191,  19  Pac.  246.    SHOBCRAFT  t.  BEARD. 

CSted  in  Streeter  ▼.  Johnson,  23  Nev.  202,  44  Pac  821,  to  point  that 
under  Stats.  1887,  p.  66,  mortgagee  of  personal  property  does  not  lose 
lien  by  neglecting  to  take  possession  of  same. 

20  Ner.  191-197.    ROSS  ▼.  BASK  OF  GOLD  HUX. 
No  citation. 

20  Her.  198-20%  19  Pac  341,  19  Am.  St  Rep.  346.    STATE  BZ  RBL. 
WHITNEY  T.  FINDLAT.  . 

Qnalification  of  elector.  — Cited  in  State  v.  Board  of  Examiners,  21 
Ney.  69,  24  Pac.  615,  9  L.RJL.  886,  to  point  that  qualification  of  elector 
prescribed  by  constitution  cannot  be  ordered  or  impeached  by  legisla- 
ture. 

Cited  in  reference  notes  in  18  Am.  St.  Rep.  473,  to  point  that  a 
registration  law  which  requires  a  voter,  as  a  condition  precedent  to 
his  registration,  to  state  under  oath  that  he  is  not  a  Mormon,  is  un- 
constitutional and  void,  because  it  indirectly  exacts  a  qualification 
for  the  right  of  suffrage  in  addition  to  the  qualifications  imposed  by 
the  constitution;  28  Am.  St.  Rep.  820,  the  qualification  of  a  voter, 
as  prescribed  by  the  constitution,  cannot  be  abridged,  extended,  or 
dianged  by  the  legislature;  57  Am.  St.  Rep.  401,  the  legislature  of  a 
state  cannot  add  to  the  qualifications  of  an  elector  as  prescribed  by 
the  state  constitution;  10  LJLA.  227,  under  Nev.  Const.,  Art.  2,  §  1, 
prescribing  the  qualifications  of  electors,  and  |  6,  authorizing  the 
fegislature  to  prescribe  the  test  of  electoral  qualifications,  Stat.  1887, 
p.  107,  §  1,  prohibiting  Mormons  from  voting,  and  requiring  applicants 
for  registration  to  take  oath  that  they  are  not  members  of  the  Mormon 
Church,  is  void;  25  L.R.A.  483,  where  the  Constitution  defines  an  elec- 
tor's qualifications,  the  legislature  cannot  impose  as  an  additional 
qualification  the  test  oath  that  he  does  not  belong  to  the  Mormon 
Church,  not  provided  for  in  the  Constitution,  although  the  Constitution 
provides  that  the  legislature  may  prescribe  other  rules  or  oaths  as  a 
test  of  electoral  qualifications. 

20  Nev.  203-208,  19  Pac.  273.    BITJEHN  t.  PARONL 

Cited  in  Sonnesyn  v.  Akin,  12  N.  D.  230,  97  N.  W.  658,  discussing 
whether  proper  on  motion  to  dissolve  attachment  on  ground  improperly 
issued,  to  pass  upon  ground  of  attachment,  where  same  as  issues  in 
main  action. 

20  Nev.  209-213.    STATE  ▼.  ESPINOZEL 

Horse  stealing —•  Evidence.  —  Cited  in  referenee  note  in  110  Am.  St. 
Rep.  771,  to  point  that  in  a  prosecution  for  horse  theft  a  telegraphic 
4^er  to  sell  horses  is  admissible  in  connection  with  evidence  tending 
to  show  preparation  for  flight. 


20  Nev.  214-248    NOTES  ON  NEVADA  REPORTS.  67S 

20  Nev.  214-219,  19  Pac.  680.    STATE  SX  SEL.  HALLOCK  t.  DOS- 
NELLY. 

Intent  — Proof  of.  — Cited  in  State  t.  Thompaon,  101  Fte.  (Not.) 
560,  to  point  that  where  intent  ia  material,  it  may  be  proved  bj 
positive  or  direct  evidence  or  may  be  inferred  from  conduct  of  parties 
and  facts  and  circumstancee  disclosed  by  evidence. 

Poll-tax  —  Percentage.  — Gted  in  San  Luis  Obispo  County  v.  Felts, 
104  CaL  65,  37  Pac  782,  discussing  percentage  of  assessors  for  col- 
lection of  poll-taxes. 


20  Nev.  220-232,  19  Pac.  894.    STATE  EX  SEL.  6ALUSHA  ▼.  DAVIS. 

Constitutional  amendments.  —  Cited  in  State  v.  Grey,  21  Nev.  387, 
32  Pac.  194,  19  LHJL  137,  138,  to  point  that  amendments  to  con- 
stitution are  not  valid  unless  advertised  as  required  by  the  constitu- 
tion; State  V.  Grey,  21  Nev.  389,  32  Pac  195,  19  L.R.A.  134,  explain- 
ing language  used  in  principal  case. 

Cited  in  reference  note  in  10  L.R.A.(N.S.)  153,  to  point  that  non- 
compliance with  a  legislative  provision  that  proposed  amendments  to 
the  constitution  shoud  be  published  for  three  months,  and  copies 
furnished  the  county  clerk,  who  was  required  to  mail  one  to  every 
registered  voter  of  his  county,  rendered  such  proposed  amendment 
invalid. 

20  Nev.  232-248^  20  Pac  156,  2  LJ2.A.  615,  19  Am.  St  Rep.  850. 
POWELL  V.  CAMPBELL. 

Dnty  to  convey.  —  Cited  in  Brandon  v.  West,  28  Nev.  507,  83  Pac 
328,  to  point  that  legal  title  having  passed  to  his  successors  by  opera- 
tion of  law,  it  is  incumbent  upon  them  to  convey  it  to  plaintiff. 

Lis  pendens.  —  Cited  in  Sun  Ins.  Co.  v.  White,  123  CaL  202,  55  Pns> 
904,  and  Wilkinson  v.  Elliott,  43  Kan.  594,  19  Am.  St.  Rep.  162«  83 
Pac  615,  discussing  doctrine  of  lis  pendens. 

Cited  in  reference  notes  in  24  Am.  St.  Rep.  373,  to  point  that  a  pur- 
chaser pendente  lite  is  always  treated  as  a  purchaser  with  notice;  81 
Am.  St.  Rep.  476,  lis  pendens  is  constructive  notice  to  purchasers  of 
all  equities  arising  out  of  the  ssubject  of  the  litigation;  32  Am.  St. 
Rep.  769,  lis  pendens  is  notice  of  all  facts  apparent  on  the  face  of 
the  plea,  and  of  those  other  facts  of  which  the  facts  so  stated  neces- 
sarily put  the  purchaser  upon  inquiry;  102  Am.  St.  Rep.  706,  doctrine 
of  lis  pendens  will  not  apply  to  action  for  divorce  where  no  spectfie 
property  was  pointed  out,  and  there  was  only  a  general  prayer  for 
alimony;  but  that  the  doctrine  would  apply  if  the  property  was  defi- 
nitely described  and  sought  to  be  affected  by  the  proceedings;  4 
L.R.A.  718,  as  to  doctrine  of  lis  pendens  in  divorce  suits. 

Divorce — Heal  estate  as  alimony. — Cited  in  reference  notes  in  40 
Am.  St.  Rep.  686,  to  point  that  in  a  suit  for  divorce  the  land  which 
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goes  to  the  wife  as  the  result  of  the  divorce  is  not  the  subject  matter 
of  the  litigation,  and  the  court  has  no  jurisdiction  to  affect  or  divest  the 
title  of  the  husband  to  his  lands,  or  to  decree  that  one- third  of  them 
shall  be  set  apart  to  the  wife,  independent  of  a  decree  of  divorce;  55 
Am.  St.  Rep.  89,  under  a  statute  declaring  that  on  the  granting  of  a 
divorce,  the  court  may  set  apart  such  portion  of  the  husband's  prop- 
erty for  the  support  of  the  wife  and  children  as  shall  be  deemed  just 
and  equitable,  the  court  may  decree  that  the  title  to  a  portion  of  the 
husband's  separate  estate,  real  or  personal,  or  both,  be  vested  in 
the  wife;  56  Am.  St.  Rep.  865,  where  the  suit  seeks  for  a  division 
or  other  disposition  of  specific  property  alleged  to  belong  to  the  hus- 
band or  to  the  husband  and  wife,  or  to  make  the  payment  of  alimony 
a  charge  on  such  property,  and  it  is  described  in  the  complaint,  it  be- 
comes subject  to  the  final  judgment  in  the  suit,  and  pendente  lite 
purchasers  are  bound  by  such  judgment,  and  cannot  successfully  resist 
the  application  of  the  property  as  directed  thereby;  114  Am.  St.  Rep. 
948,  real  estate  may  be  awarded  as  alimony  to  wife;  11  LJK.A.  69,  a 
suit  in  equity  by  a  woman  to  set  aside  a  deed  made  by  her  former 
husband  pending  a  divorce  suit  in  which  a  decree  was  made  giving  her 
the  land  will  not  be  defeated  on  the  ground  that  she  has  a  complete 
remedy  at  law;  36  L.RJL.  367,  as  to  jurisdiction  to  cancel  instruments; 
44  LJtJL  725,  as  to  division  of  property  or  grant  of  permanent  ali- 
mony to  wife  in  case  of  divorce. 

20  Nev.  249-253,  20  Pac.  308.    DBNO  ▼.  GRIFFIN.    Writ  of  error  dis- 
missed in  163  U.  S.  683,  41  L.  ed.  310. 

Mines  and  mining  —  Abandonment.  —  Cited  in  South  End  Min.  Co. 
▼.  Tinney,  22  Nov.  27,  35  Pac.  91,  discussing  what  constitutes  abandon- 
ment of  mine. 

Annual  labor.  —  Cited  in  South  End  Min.  Co.  v.  Tinney,  22  Ney. 

68,  35  Pac  107,  to  point  that  party  holding  mine  by  possession  required 
to  perform  annual  labor  or  make  improvements  each  year. 

Patent.  — Cited  in  Murray  v.  Polglase,  23  Mont.  421,  59  Pac. 

444,  to  point  that  patent  when  issued  relates  back  to  date  of  original 
entry  so  as  to  give  them  intervening  right;  Benson  Mining  etc.  Co. 
▼.  Alta  Mining  etc.  Co.  145  U.  S.  432,  86  L.  ed.  764,  12  Sup.  Ct.  879, 
as  to  receiving  opinion  of  secretary  of  interior  as  judicial  endorsement 
in  case  of  issuance  of  patent. 

^— Relocation.  ^  Cited  in  reference  note  in  68  L.R.A.  835,  to  point 
that  a  valid  relocation  cannot  be  based  upon  the  failure  of  the  original 
locator  to  do  the  annual  assessment  work,  after  the  latter  has  applied 
for  a  patent  and  has  paid  the  required  price,  since  he  thereby  acquires 
the  full  equitable  title,  and  the  requirement  as  to  the  assessment  work 
no  longer  applies  to  him. 

S7 
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20  Ney.  253-259.    FSBT  ▼.  THOMPSON. 

No  citation. 

20  Ney.  260-269,  21  Pac  201,  687.    WINTER  ▼.  FULSTONE. 

Appeal  —  Verdict  not  disturbed  when.  —  Followed  in  State  v.  Thomp- 
son, 101  Pac.  (Nev.)  560,  on  point  that  where  evidence  is  conflicting 
verdict  will  not  be  disturbed  if  there  is  substantial  evidence  to  support 
it;  Burch  v.  Southern  Pac.  Co.  104  Pac.  (Nev.)  239,  on  point  that 
where  evidence  is  conflicting  verdict  will  not  be  disturbed  except  where 
it  is  clear  upon  all  evidence  that  wrong  conclusion  was  reached. 

Damages  modified,  when.  —  Cited  in  Kerry  ▼.  Pacific  Marine  Co. 

121  Cal.  673,  66  Am.  St.  Rep.  65,  (54  Pac.  89),  to  point  that  finding 
of  damages  in  amount  greater  than  that  claimed  sustains  plaintiff 
as  to  injuries  and  judgment  will  be  modified  so  as  to  give  him  amount 
denanded. 

20  Nev.  269-282,  21  Pac.  317,  4  L.R.A.  60,  19  Am.  St.  Rep.  364.    SSHO 
SMELTING,  MILLING  &  R.  WORKS  ▼.  STEVENSON. 

Water  rights  —  Appropriation,  etc.  —  Cited  in  Bliss  v.  Grayson,  M 
Nev.  456,  56  Pac.  241,  as  to  power  to  acquire  interest  in  water  in  flow- 
ing stream  by  appropriation  for  purposes  of  irrigation  as  against  other 
riparian  proprietors;  Twaddle  v.  Winters,  29  Nev.  105,  85  Pac  284, 
to*  point  that  act  of  Congress,  July  28,  1866,  was  voluntary  recognition 
of  pre-existing  right  in  water,  constituting  valid  claim  to  its  continued 
use;  Union  Mill  etc.  Co.  v.  Dangberg,  81  Fed.  92,  to  point  that  caa& 
of  Van  Sickle  v.  Haines,  7  Nev.  249,  involving  the  doctrine  of  riparian 
rights  has  been  over-ruled  ani!  prihdples  of  prior  appropriation  of  water 
accepted  as  applicable  to  existing  conditions  of  soil  and  climate  of 
state  of  Nevada;  Anderson  v.  Bassmav,  140  Fed.  21,  to  point  that 
principal  case  affirms  Jones  v.  Adams,  17  Nev.  78,  6  Pac.  442,  3  Am. 
St.  Rep.  788,  which  ovcr-nilea  Van  Sickle-  v.  Haines,  7  Nev.  249,  holding 
common-law  doctrine  of  riparian  rights  'y)t  applicable  to  conditiona 
prevailing  in- Nevada;  Drake  t.  Earliart,  f  Idaho,  724  (2  Idaho,  757),  2J 
Pac.  543,  to  point  that  since  act  of  Con^.Tess  July  9,  1870,  rules  have 
been  uniform  that  patentee  of  land  has  no  right  to  water  flowing 
through  same  as  against  prior  appropriato.  ;  Clark  v.  Cambridge  etc. 
Twp.  Co.  45  Nob.  806,  64  N.  y'^.  241,  discussing  right  to  appropriate 
water  of  the  Republican,  a  no^-navigable  river,  under  the  "Rainer 
irrigation  law"  of  March  27,  18'^7;  Willey  v.  Decker,  11  Wyo.  517» 
100  Am.  St.  Rep.  939,  73  j'^ac.  2\\  in  discussing  right  of  patentee  of 
public  land  to  right  of  waters  the'^eon,  as  against  prior  approp*  tator. 

Cited  in  reference  notes  in  2-^  Am.  St.  Rep.  225,  as  to  doctrine  pecul- 
iar to  Pacific  Coast  in  nature  ^f  riparian  right;  25  Am.  St.  Re)^  254, 
the  riprht  to  water  in  Nevada  's  determined  by  the  application  ?f  tte 
principle  of  prior  ap;.tropriation. 

Cited  in  reference  note  in.  10  £n^  Rul.  Caa.  218. 
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Common-Uw  doctrine  modified  by  tUtnte.  —  Cited  in  Slattery 

T.  Harley,  58  Neb.  677,  79  N.  W.  162,  discussing  common-law  doctrine  in 
respect  to  right  of  prior  appropriator  as  limited  by  statute;  Crawford 
Co.  ▼.  Hathaway,  67  Neb.  335,  108  Am.  St.  Rep.  647,  93  N.  W.  784, 
60  L.R.A.  896,  discussing  the  prevalence  of  the  common-law  doctrine 
regarding  riparian  rights;  Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co. 
15  S.  D.  629,  91  N.  W.  365,  in  regard  to  common -law  doctrine  of 
riparian  rights  being  inapplicable  in  arid  states  of  the  west;  Huber  ▼. 
Mcrkel,  117  Wis.  365,  98  Am.  St.  Rep.  941,  94  N.  W.  357,  62  L.R.A. 
594,  discussing  prevalence  of  doctrine  of  common  law  in  reference  to 
surface  and  subterranean  waters. 

Cited  in  reference  notes  in  48  Am.  St.  Rep.  588,  to  point  that  inap- 
plicability of  the  common  law  extends  particularly  to  questions  con 
cerning  waters  in  this  country,  and  the  common-law  doctrine  of  riparian 
rights  is  inapplicable,  or  applicable  only  to  a  very  limited  extent,  by 
reason  of  the  wants  and  necessities  of  the  people  in  many  of  the 
states,  and  of  the  physical  condition  of  the  states;  8  L.R.A.  578,  the 
common-law  doctrine  of  riparian  rights  is  unsuited  to  the  condition 
of  the  state  of  Nevada;  there  the  right  of  a  riparian  owner  should  be 
determined  by  the  application  of  the  principle  of  prior  appropriations; 
22  L.R.A.  503,  this  decision  regarded  the  statute  as  including  the  adop- 
tion of  the  common  law  on  the  subject  of  riparian  rights,  but  was 
overruled  on  this  point;  22  L.R.A.  505,  the  adoption  of  the  common  law 
by  Nevada  Gen.  Stat.,  §  3021,  so  far  as  "not  repugnant  to,  or  in  con- 
flict with  the  constitution  and  laws"  of  the  United  States  and  of  the 
state,  adopts  only  so  much  of  the  common  law  as  is  applicable  to  the 
condition  of  that  state;  22  L.R.A.  506,  the  common-law  doctrine  of 
riparian  rights  is  rejected  in  Nevada  as  unsuited  to  the  conditions  of 
the  state;  80  L.R.A.  €79,  the  doctrine  of  prior  appropriation,  and  not 
the  common-law  doctrine  of  riparian  rights,  is  in  force  in  Nevada. 
And  this  will  be  the  rule  even  as  against  persons  who  have  acquired  a 
private  right  of  ownership  to  land  on  the  banks  of  the  river. 

Mines  and  mining  —  Depositing  tailings  in  stream.  —  Citpd  in  Fitz- 
patrick  t.  Montgomery,  20  Mont.  185,  63  Am.  St.  Rep.  623,  50  Pac. 
417,  discussing  right  of  mine  worker  to  deposit  tailings  in  stream. 

20  Ner.  282-289,  21  Pac.  32Z    EX  PARTE  LIVINGSTON. 

Constitutional  constmctfon.  —  Cited  in  State  v.  Board  of  County 
Commissioners,  22  Nev.  407,  41  Pac.  147,  to  point  that  constitution  is- 
to  be  liberally  construed  and  that  there  is  a  broad  diflference  between 
construction  and  nullification;  State  v.  State  Bank  &  Tnist  Co.  105 
Pac.  (Nev.)  568,  to  point  that  constitution  is  to  be  liberally  construed 
to  end  that  there  shall  be  no  unnecessary  hampering  of  lenrislation; 
but  there  is  a  wide  diffprence  between  construction  and  nullification. 

Cottftitutioaal  law.  ^  Cited  in  dis.  op.  of  Bonnifield.  J.,  in  State  v^ 
Board  of  County  Commissioners,  22  Nev.  410,  416,  41  Pac.  149,  in  dis- 
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cussing  validity  and  sufficiency  of  title  to  amendatory  act,  stats.  1885, 
p.  107,  concerning  purchase  and  preservation  of  newspapers;  cited  ar- 
guendo in  Ex  parte  Boyce,  27  Nev.  350,  75  Pac.  10,  65  ULA.  63,  dia« 
cussing  constitutionality  of  Stat.  1903,  p.  33,  regulating  hours  of  labor. 

Title  to  act. — Cited  in  reference  notes  in  23  Am.  St.  Rep.  663, 

to  point  that  the  title  is  sufficient  if  it  expresses  the  subject  of  the  act 
in  a  general  statement,  with  a  succinct  indication  of  the  legislation 
respecting  it;  64  Am.  St.  Rep.  73,  generality  of  title,  in  a  statute, 
is  unobjectionable,  if  the  title  covers  the  subject,  and  the  form  of  it  is 
immaterial. 

20  Nev.  290-291,  21  Pac.  322.    FENSTEHMAKEH  ▼.  PAOE. 

Malicious  prosecution.  —  Qted  in  Bank  of  Miller  v.  Riehmon,  68  Neb. 
737,  94  N.  W.  1001,  as  to  right  of  plaintiff  in  malicious  prosecution 
case  to  show  innocence  of  charge  brought  by  defendant. 

Cited  in  reference  note  in  27  Am.  St.  Rep.  186,  to  point  that  to  sus- 
tain an  action  for  malicious  prosecution,  there  must  be  a  concunenoa 
of  malice  and  want  of  probable  cause. 

20  Nev.  292-302,  21  Pac  682.    WEDEEIHD  y.  SOUTHERN  PAC.  CO. 

Damages  for  personal  injury.  — Cited  in  Engler  v.  Western  Union  Tel. 
Go.  69  Fed.  188,  to  point  that  damages  in  personal  injury  ease  depends 
very  much  upon  facts  and  circumstances  proved  by  triaL 

20  Nev.  303-312.    PATNODE  v.  BARTER. 
No  citation. 

20  Nev.  312-316,  21  Pac.  886,  4  L.RJL  732.    FENKHAUSSN  t.  FEL- 
LOWS. 

Stoppage  in  transitu.  —  Cited  in  reference  notes  in  22  Am.  St.  Rep. 
593,  to  point  that  in  order  to  exercise  the  right  of  stoppage  in  transitu 
upon  goods  that  have  been  attached,  it  is  essential  that  the  consignor 
shall  learn  of  the  consignee's  insolvency  after  shipment;  8  LJI.A.  147; 
33  L.R.A.  351;  48  L.RA.  50,  and  54  L.R.A.  435,  as  to  right  of  stoppage 
in  transitu;  11  L.R.A.  347,  an  unpaid  vendor  of  goods  sold  an  shipped 
to  the  vendee  has  not  the  right  of  stoppage  in  transitu,  where  the 
insolvency  of  the  vendee  was  known  to  him  at  the  time  of  tho  ship- 
ment. 

20  Nev.  317-326,  22  Pac.  99.    STATE  v.  HOADLEY. 

Constitutional  construction.  —  Cited  in  State  v.  Board  of  County 
Commissioners,  22  Nev.  408,  41  Pac.  148,  to  point  that  oonstitutioB 
is  to  be  liberally  construed,  but  there  is  a  wide  distinction  between 
construction  and  nullification. 

Constitutional  law.  — Cited  in  State  v.  State  Bank  &  Trust  Co.  106 
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Pfte.    <NeT.)    568,  discussing  constitutionality  of  Stat.   1907,  p.   232, 
delegating  judicial  power  to  bank  examiner. 

——Title  to  act.  —  Cited  in  Atchison  etc  R.  Co.  v.  Board  of  Corners, 
68  Kan.  26,  48  Pac.  686,  to  point  that  where  title  of  act  relates  to  sal- 
aries of  state  officers,  naming  the  Justice  of  state  court  and  other  at- 
tache of  state  government,  provision  reducing  salaries  of  such  officers 
is  invalid. 

Cited  in  reference  note  in  €4  Am.  St.  Rep.  103,  to  point  that  if  an 
act  concerning  official  matters  contains  matter  not  germane  to  the  sub- 
ject expressed  in  the  title,  the  statute  is  to  that  extent  inoperative 
and  void,  as  not  having  its  subject  expressed  in  its  title. 

20  Key.  326-330,  22  Pac.  123.  STATE  SZ  SSL  LTOH  COUNTY  ▼. 
HALLOCK. 

Mandamus.  —  Cited  in  Winters  ▼.  Ramsey,  4  Ida.  307,  39  Pac.  194, 
in  discussing  power  of  court  by  mandamus  to  compel  state  auditor  to 
issue  warrant. 

Cited  in  reference  note  in  23  Am.  St.  Rep.  626,  to  point  that  man- 
damus will  not  lie  to  compel  a  state  auditor  to  issue  a  warrant  in  any 
larger  sum  than  that  allowed  by  the  board  of  examiners. 

Claims  against  state.  — Cited  in  reference  notes  in  42  Ii.RjL  39,  to 
point  that  claims  denied  where  conditions  precedent  have  not  been 
aomplied  with;  42  LJLA.  49,  claims  for  expenses  denied. 

20  Her.  826-330.    STATS  EX  SSL.  LTOH  COUNTY  t.  HALLOCK. 
No  citation. 

20  Hey.  330-332,  22  Pac  155.    DEAL  ▼.  SCHLOMBSRO. 

Jndgment  —  Binds  who  and  what  —  Cited  in  reference  note  in  22 
Am.  St.  Rep.  616,  to  point  that  judgment  does  not  bind  persons  not 
parties,  or  their  privies,  and  binds  no  persons  as  to  matters  not  liti- 
gated or  in  issue. 

20  Nev.  333-363,  22  Pac.  241.    STATE  T.  LEWIS. 

Insanity  or  a  defense  —  Presumption  and  burden  of  proof.  — CSted 
in  SUte  v.  Hartley,  22  Nev.  369,  40  Pac  376,  28  LJtA.  41,  as  to  pre- 
sumption of  sanity  and  burden  of  proof;  Scott  v.  Scott,  212  111.  603, 
72  N.  E.  710,  and  Owen  v.  Crumbaugh,  228  III.  406,  119  Am.  St  Rep. 
461,  81  N.  E.  1062,  in  defining  insane  delusion;  Maas  v.  Territory,  10 
Okla.  718,  68  Pac.  961,  63  L.RJL.  816,  discussing  defense  of  insanity; 
SUte  V.  Quigley,  26  R.  L  270,  68  Atl.  908,  67  LHA.  327,  as  following 
the  English  rule  as  to  defense  of  insanity;  People  v.  Dillon,  8  Utah, 
97,  30  Pac  162,  to  point  that  burden  is  on  defendant,  sitting  for 
insanity,  to  prove  it  by  preponderance  of  evidence,  which  is  not  the 
rule;  State  v.  Clark,  34  Wash.  494,  101  Am.  St.  Rep.  1006,  76  Pac  101, 
to  point  that  where  insanity  is  set  up  as  a  defense  in  a  criminal  case. 
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it  must  be  established  by  a  preponderance  of  the  evidence;  French  ▼. 
State,  93  Wis.  338,  67  N.  W.  710,  to  point  that  evidence  of  acts,  con> 
duct,  and  statement  of  accused  after,  as  well  as  before  homicide,  are 
admissible  to  show  mental  condition. 

Cited  in  reference  notes  in  63  Am.  St.  Rep.  84  as  to  test  of  insane 
delusion;  63  Am.  St.  Rep.  87,  whatsoever  be  the  nature  of  the  sup- 
posed delusion,  if  there  was  any  foundation  for  it,  and  it  rests  on  such 
foundation,  it  may  be  a  mistake,  or  an  erroneous  conclusion,  but  it  ie 
not  a  delusion;  63  Am.  St.  Rep.  104,  as  to  crime  committed  because  of 
insane  delusion  on  part  of  party  committing,  the  belief  being  that  the 
person  injured  had  attempted  to  kill  defendant  by  placing  giant  powder 
in  certain  place  in  mine;  76  Am.  St.  Rep.  89,  if  a  person  has  knowledge 
and  consciousness  that  the  act  he  is  doing  is  wrong  and  will  deserve 
punishment,  whatever  may  be  his  mental  weakness,  he  is  in  the  eye 
of  the  law  of  sound  mind  and  memory,  and  subject  to  punishment; 
36  L.R.A.  727,  the  burden  rests  with  the  accused  to  prove  it  and  rebut 
the  presumption  of  sanity  and  criminal  responsibility;  37  L.R.A.  262, 
an  unreasoning  and  incorrigible  belief  in  the  existence  of  facts  which 
are  neither  impossible  absolutely  or  impossible  under  the  circumstances 
of  the  individual,  is  an  insane  delusion;  38  L.R.A.  731,  a  nonexpert 
witness  in  a  criminal  prosecution  who  had  known  the  defendant  for 
about  four  months  prior  to  the  criminal  act,  and  saw  him  every  day 
during  the  lattei^  part  of  that  time,  and  sat  at  the  same  table  and  ate 
with  him  once  or  twice  and  noticed  him  and  observed  his  manner  of 
speech  and  conversation,  and  saw  him  the  evening  before  the  act.  and 
went  with  him  to  a  neighboring  village  on  the  morning  after  it,  and 
had  considerable  conversation  with  him  on  the  way,  is  qualified  to  form 
and  express  an  opinion  as  to  his  sanity  or  insanity;  39  IjwR.A.  320,  a 
medical  expert  upon  the  question  of  sanity  or  insanity  need  not  give  all 
the  details  upon  which  his  opinion  is  based,  however,  as  the  opinion 
sometimes  depends  upon  the  looks  and  gestures  connected  with  acta, 
conduct,  or  conversation,  which  would  be  difTiciilt  if  not  impossible 
for  the  witness  to  intelligently  describe;  39  L.R.A.  739,  a  large  number 
of  cases  regard  insanity  as  an  independent  and  affirmative  defense  in 
a  criminal  prosecution;  39  L.R.A.  739,  a  person  accused  of  crime  who 
interposes  insanity  as  a  defense  must  prove  it  by  a  preponderance  of 
the  evidence. 

Appeal  —  Error  and  exception.  —  Cited  in  Gardner  v.  Gardner,  23 
Nev.  213,  45  Pac.  140,  to  point  that  judgment  will  not  be  set  aside 
for  errors  which  were  not  prejudicial;  Shepherd  v.  State,  36  Fla.  384, 
18  So.  776,  to  show  expected  answer  to  excluded  question  material, 
relevant,  or  important,  and  counsel  to  party  should  state  what  it  ex- 
pected to  show,  and  then  if  question  ruled  out,  embody  facts  in  bill  of 
exceptions. 

Witness.  — Cited  in  State  v.  McGnider,  125  Iowa,  747,  101  N.  W. 
648,  as  to  propriety  of  directing  examination;    State  ▼.  Lyons,  113 
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La.  983,  37  So.  899,  in  discussing  qualification  of  non -expert  witness; 
Pfluger  y.  State,  46  Neb.  501,  64  N.  W.  1097,  as  to  competency  of  non- 
expert witness  to  testify  to  murder  in  homicide  case. 

Evidence  —  Weight  of  for  jnry.  —  Cited  in  Clarke  y.  Irwin,  63  Neb. 
542,  88  N.  W.  784,  to  point  that  weight  to  be  given  to  testimony  is 
exclusively  for  jury,  taking  into  consideration  credibility  of  witness 
and  intelligence  for  observation. 

20  Nev.  364-372,  22  Pac.  234.    HcDONALD  ▼.  FOX. 

Adverse  possession.  —  Cited  in  Jones  v.  Prospect  M.  T.  Co.  21  Nev. 
352,  31  Pac.  646,  to  point  that  possession  for  statutory  period  divests 
title;  Price  v.  Hall,  140  Ind.  316,  49  Am.  St.  Rep.  196,  39  N.  E.  942, 
to  point  that  in  case  of  cotenants  ouster  is  not  taken  unless  possession 
asserted  as  adverse  has  been  taken  and  continued  with  intent  to  oust; 
Peter  v.  Stephens,  11  Mont.  121,  28  Am.  St.  Rep.  450,  27  Pac.  404. 
to  point  that  intention  of  party  is  vital  element  in  adverse  possession. 

Cited  in  reference  notes  in  22  Am.  St.  Rep.  742,  to  point  that  adverse 
possession  by  mistake  of  boundaries  must  be  intention  and  under  color 
of  title;  28  Am.  St.  Rep.  158,  notorious,  hostile  possession  cannot  be  in- 
ferred except  from  proof  of  an  express  or  implied  denial  of  the  owner's 
title,  accompanied  with  such  acts  or  declarations  on  the  part  of  the 
bolder  as  are  sufficient  to  put  the  true  owner  on  notice  that  the  land 
is  claimed  and  held  in  hostility  to  his  rights;  28  Am.  St.  Rep.  440, 
that  the  possession  of  coterminous  proprietors  under  a  mistake  as  to 
the  true  line,  and  without  intending  to  claim  beyond  it,  will  not  work 
a  diflseisen  in  favor  of  either;  28  Am.  St.  Rep.  451,  the  actual,  continued, 
visible,  notorious,  and  hostile  possession  of  land  is  tantamount  to  a 
claim  of  ownership;  6  L.R.A.  833,  possession,  to  be  adverse,  must  be 
inconsistent  with  the  title  of  the  true  owner  who  is  out  of  possession, 
and  of  such  a  character  as  to  operate  as  notice  to  him  that  the  posses- 
sion is  held  under  a  claim  of  right  or  color  of  title  suHicient  to  estab- 
lish an  ouster  of  the  owner;  10  L.R.A.  387,  adverse  possession,  in  the 
absence  of  color  of  title,  must  be  hostile  in  its  inception,  actual,  peace- 
able, open,  notorious,  and  continue  uninterruptedly  for  twenty  years, 
and  be  of  such  a  character  as  to  notify  the  true  owner  of  an  adverse 
elaim  and  invasion  of  his  right;  21  L.R.A.  831,  a  mistake  will  not 
give  title  by  adverse  possession;  15  L.  R.A.(N.S.)  1190,  in  order  to  bar 
the  true  owner  of  land  from  recovering  it  from  an  occupant  in  adverse 
possession  and  claiming  ownership  through  the  operation  of  the  statute 
of  limitations,  the  adverse  possession  must  have  been,  for  the  whole 
period  prescribed  by  the  statute,  actual,  open,  visible,  and  notorious, 
continuous  without  a  break,  and  hostile  or  adverse  to  the  true  owner's 
title  and  the  world  at  large;  15  L.RA.(N.S.)  1193,  the  possession  must 
be  hostile  in  its  inception,  and  it  must  continue  hostile  throughout  the 
whole  statutory  period;  15  L.R.A.(N.S.)  1194,  an  adverse  possession  re- 
lied upon  to  defeat  the  owner  of  land  must  have  been  for  the  statutory 
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period,  under  a  claim  of  title  inconsistent  with  tliat  of  the  tme  owner; 
15  LJLA.(N.S.)  1197^  an  essential  element  in  every  adverse  possession 
is  that  it  shall  be  exclusive;  15  Li.R.A.(N.S.)  1201,  possession  must  be 
of  such  a  character  as  to  operate  as  notice  of  ouster;  15  L.RJL(NJ3.) 
1206,  statute  of  limitations  never  begins  to  run  in  favor  of  an  occu- 
pant of  land  until  his  intention  to  hold  it  for  himself  has  been  formed 
and  made  palpably  manifest.  That  intention  is  said  to  be  a  controlling, 
vital,  and  necessary  ingredient,  and  essential  and  indispensable  element, 
in  every  adverse  possession;  15  L.R.A.(N.S.)  1206,  in  boundary  line 
cases,  where  a  landed  proprietor  has  over-stepped  his  bounds  and  taken 
possession  of  a  part  of  his  neighbor's  land.  If  in  such  a  case  he  en- 
eroached  by  mistake,  not  knowing  the  location  of  the  true  line,  and 
intending  to  claim  no  more  than  he  really  owned  and  was  entitled  to 
possess,  his  possession  is  not  an  adverse  one,  and  will  not  give  him  title 
no  matter  how  long  he  actually  holds  it;  16  LJUL(N.S.)  1227,  actual 
and  peaceable  possession  of  land  is  not  necessarily  adverse. 

20  Nev.  372-383,  22  Pac.  237.    STATE  t.  CENTRAL  PAC.  S.  CO. 

Taxation  —  Noniurveyed  and  exempt  lands.  —  Cited  in  State  v.  Geo- 
tral  Pac  R.  R.  Go.  21  Nev.  103,  26  Pac.  446,  as  to  taxation  of  nonsur- 
veyed  public  lands;  State  v.  Central  Pac.  R.  R.  Co.  21  Nev.  253,  80 
Pac.  686,  in  consideration  of  taxation  of  surveyed  but  non-patented 
lands  in  railway  land  grant;  Myers  v.  Northern  Pac  Ry.  Co.  83  Fed. 
364,  28  C.  C.  A.  412,  to  point  that  duty  devolves  on  railroad  company 
to  aflSrmatively  show  land  taxed  belongs  to  classes  excluded  from  its 
grant;  Myers  v.  Northern  Pac  Ry.  Co.  83  Fed.  363,  28  a  C.  A.  412, 
discussing  state  of  taxation  of  railway  lands  granted  and  exclusion  of 
mineral  kinds;  Central  Pac.  R.  Co.  v.  Nevada,  162  U.  8.  626,  40  L.  ed. 
1061,  16  Sup.  Ct.  889,  to  point  that  so  long  as  railroad  company  remains 
in  possession  of  land,  it  was  subject  to  pay  taxes  thereon. 

20  Nev.  384-388.    IRVINS  r.  HAWKINS. 
No  citation. 

20  Nev.  389-401,  22  Pac.  764.    STATE  v.  POTTS. 

Instruction  —  Reasonable  doubt. — Affirmed  in  State  ▼•  Streeter,  20 
Nev.  409,  22  Pac.  760,  and  SUte  v.  Vaughan,  22  Nev.  303,  89  Pac.  737, 
as  to  instruction  regarding  reasonable  doubt. 

Cited  in  reference  notes  in  48  Am.  St.  Rep.  667,  to  point  that  thesp 
statutes  vary  some,  of  course,  in  their  phraseology,  but  the  meaning  is 
alike  in  all.  It  has  not  only  been  held  but  recommended,  by  courts  that 
reasonable  doubt  should  be  charged  in  the  exact  language  of  the  statute; 
48  Am.  St.  Rep.  568,  instruction  was  objected  to  on  the  ground  that  it 
was  another  and  different  definition  of  "reasonable  doubt"  from  that 
required  by  the  statute;  but  the  court  held  that  it  related  merely  to 
the  rules  by  which  the  jury  ought  to  be  governed  in  their  eoniidemtion 
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of  the  evidence  in  the  case«  and  was  not  prejudicial  to  the  defendant; 
17  LJLA.  710,  a  reasonable  doubt  is  a  doubt  based  on  reason  and  which 
is  reasonable  in  view  of  all  the  evidence;  43  L.R.A.  44,  the  provision  of 
Nev.  Const.  %  3,  art.  1,  has  reference  to  the  right  of  trial  by  jury  as  it 
existed  at  the  time  of  the  adoption  of  the  Constitution*  A  jury  for 
the  trial  of  a  cause  was  a  body  of  twelve  men. 

20  Her.  401-403.    STATS  BZ  SSL.  VANSICKLS  T.  HANSEN. 
No  citation. 

20  Nev.  403^409,  22  Pae.  75a    STATS  T.  STSSSTSS. 

Evidence  in  criminal  case.  —  Cited  in  State  v.  Hartley,  22  Nev.  360, 
40  Pac.  376,  28  hJEiJL  41,  and  State  v.  Johnny,  29  Nev.  224,  87  Pac  10, 
as  to  construction  to  be  given  to  defendant's  testimony  in  criminal  case. 

Gted  in  reference  notes  in  98  Am.  St.  Rep.  168,  to  point  that  convic- 
tion cannot  be  had  on  the  testimony  of  an  accomplice,  unless  he  is  cor- 
roborated by  such  evidence  as  tends  to  connect  the  defendant  with  the 
commission  of  the  offense;  and  the  corroboration  is  not  sufficient  if  it 
merely  shows  the  commission  of  the  offense,  or  the  circumstances 
thereof;  98  Am.  St.  Rep.  172,  the  weight,  sufficiency,  credibility,  and 
effect  of  such  evidence  is  a  question  exclusively  for  the  jury  under 
proper  instructions  from  the  court;  98  Am.  St.  Rep.  179,  as  to  suffi- 
ciency of  corroborative  evidence  in  prosecution  for  incest. 

——Seasonable  doubt.  —  Cited  in  reference  note  in  17  L.RA.  710,  to 
point  that  a  reasonable  doubt  is  a  doubt  based  on  reason  and  which  is 
reasonable  in  view  of  all  the  evidence. 

— — -  Insiractions.  —  Cited  in  reference  note  in  19  L.RJ^.(N.S.)  818, 
to  point  that  a  charge  that  the  jury  should  consider  the  situation  under 
which  the  accused  gave  his  testimony,  the  consequences  to  him  from 
the  result  of  the  trial,  and  the  inducements  and  temptations  '*which 
would  ordinarily  influence  a  person  in  his  situation,''  is  not  erroneous. 

20  Nev.  410-426,  22  Pac  1098.  HALEY  v.  EUSEEA  COUNTY  BANE. 
Cited  in  Haley  v.  Eureka  Co.  Bank,  21  Nev.  130,  26  Pac.  64,  12  L.R.A. 
815,  same  case  on  appeal  on  merits;  cited  in  dis.  op.  of  Bigelow,  J.,  in 
Haley  v.  Eureka  Co.  Bank,  21  Nev.  141,  26  Pac.  68,  12  LJI.A.  819,  re- 
citing history  of  a  proceeding  in  trial  court. 

Snlet  of  court  —  Power  to  make.  —  Cited  in  Adams  v.  Rogers, 
101  Pac.  (Nev.)  321,  discussing  power  of  court  to  make  rules  for  its 
own  government;  Chiatovich  v.  Hanchett,  78  Fed.  195,  to  point  rules 
of  court  are  held  to  supplement  proceedings  that  should  have  same 
force  and  effect  as  if  incorporated  in  statute;  Martin  v.  De  Logo,  15 
Mont.  344,  39  Pac.  312,  discussing  power  to  make  reasonable  rules 
and  regulations  governing  practice  and  procedure;  Stretch  v.  Montezuma 
M.  Co.  29  Nev.  167,  86  Pac.  447,  stipulation  not  in  writing,  as  required 
by  rule  of  court,  cannot  be  enforced. 
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20  Nev.  427-429,  22  Pac.  1054,  19  Am.  St  Rep.  374.    STATE  EX  REL. 
STEVENSON  v.  TUFLY. 

De  facto  officer.  —  Cited  in  Walcott  v.  Wells,  21  Nev.  56,  37  Am.  St. 
Rep.  478,  24  Pac.  370,  9  L.R.A.  63,  to  point  that  officer  can  be  no  de 
facto  officer  without  an  office  to  be  filled. 

Unconstitutional  statnte.  —  Cited  in  Comstock  M.  &  M.  Go.  v.  AUen, 

21  Nev.  330,  31  Pac.  435,  to  point  that  in  statute  at  time  of  discharge 
was  in  conflict  with  constitution;  subsequent  change  of  the  consti- 
tution would  not  validate  statute;  People  v.  Roberts,  148  N.  Y.  371, 
42  N.  E.  1085,  31  LJI.A.  403,  to  point  that  a  statute  which  is  uncon- 
stitutional is  to  be  regarded  as  though  it  had  never  been  enacted. 

Cited  in  reference  noles  in  22  Am.  St.  Rep.  649,  to  point  that  an 
unconstitutional  statute  is  absolutely  null  and  void;  25  Am.  St.  Rep. 
254,  an  amendment  to  the  constitution  of  a  state  authorizing  its  legis- 
lature to  enact  a  law  cannot  impart  validity  to  a  law  of  the  same  char- 
acter previously  enacted,  which  when  so  enacted  was  unconstitutional; 
118  Am.  St.  Rep.  891,  an  amendment  to  the  constitution  authorizing 
the  legislature  to  enact  a  particular  law  cannot  impart  validity  to  a 
law  of  the  same  character  previously  enacted,  but  which  was  uncon- 
stitutional when  so  enacted;  10  L.R.A.  407,  an  act  of  the  legislature 
which  is  not  authorized  by  the  state  constitution  at  the  time  of  ita 
passage  is  absolutely  null  and  void,  and  no  subsequent  adoption  of  an 
amendment  to  the  constitution  can  infuse  life  into  such  act. 

20  Nev.  429-443,  23  Pac.  840.    FOGG  ▼.  NEVADA-CALIFOSNIA-OSE- 

GON  R.  CO. 

Damages  —  Obstructing  ingress  and  egress.  —  Cited  in  Reynolds  t. 
Presidio  etc.  R.  Co.  1  Cal.  App.  234,  81  Pac.  1120,  discussing  obstruction 
of  ingress  and  egress  as  an  element  of  damages. 

Nuisance  —  Public,  action  by  private.  —  Cited  in  Red  way  v.  Moore, 
2  Idaho,  1043  (2  Idaho,  319),  29  Pac.  106,  discussing  right  of  private 
party  to  maintain  action  to  abate  public  nuisance  and* the  requirement 
that  he  must  show  special  injury  to  himself. 

Cited  in  reference  notes  in  23  Am.  St.  Rep.  307,  to  point  that  offensive 
odors  and  smells  of  a  loathsome  trade  are  a  nuisance,  and  may  be  abat- 
ed, if  detrimental  to  the  comfort  of  those  dwelling  in  the  vicinity; 
24  Am.  St.  Rep.  716,  a  private  person  may  maintain  an  action  for  a 
public  nuisance  where  he  sustains  damages  different  in  character  from 
that  common  to  all. 

Cited  in  reference  note  in  1  Eng.  Rul.  Cas.  598. 

Joinder  of  partita.  —  Cited  in  Whipple  v.  Guile,  22  R.  I.  578, 

84  Am.  St.  Rep.  856,  48  Atl.  935,  to  point  that  principal  case  follows 
Hudson  V.  Maddison,  12  Sim.  416,  and  is  clearly  wrong;  Madison  v. 
Ducktown  Sulphur  etc.  Co.  113  Tenn.  348,  83  S.  W.  662,  discussing 
joinder  of  parties  in  actions  to  recover  damages  for  injuries  cauaed  by 
nuisance. 
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20  Ner.  443-445,  23  Pac  427.    BRAGG  ▼.  STATS. 
No  citation. 

20  Ner.  445-451,  23  Pac  508.    FORD  ▼.  McGREGOR. 

Taxation  —  Sitns  of  live-stock  for  purposes  of.  —  Approved  and  fol- 
lowed in  Whitmore  v.  McGregor,  20  Nev.  462,  23  Pac.  510;  cited  in  State 
V.  Shaw,  21  Nev.  225,  29  Pac.  322,  State  v.  Shaw,  21  Nev.  229,  29  Pac. 
323;  Rosasco  v.  County  of  Tuolumne,  143  Cal.  434,  77  Pac.  149;  Smith 
▼.  Mason,  48  Kan.  589,  30  Pac.  171,  and  Prairie  Cattle  Co.  v.  William- 
son, 5  Okla.  493,  49  Pac.  939,  as  to  situs  of  personal  property,  con- 
sisting of  live  stock,  for  purposes  of  taxation. 

Dted  in  reference  note  in  62  Am.  St.  Rep.  465,  to  point  that  if, 
however,  the  animals  are  kept  at  the  ''home  ranch"  a  portion  of  the 
year,  though  they  may  roam  and  graze  in  other  counties  a  part  of 
the  time,  the  situs  for  the  purpose  of  taxation,  is  at  the  "home  ranch," 
where  they  belong. 

20  Ney.  451-452,  23  Pac.  510.    WHITMORE  t.  McGREGOR. 

Taxation  —  Sitna  of  personal  property  for  purpose  of.  —  Cited  in 
Rosasco  V.  County  of  Tuolumne,  143  Cal.  434,  77  Pac.  149,  discussing 
situs  of  personal  property  for  purposes  of  taxation;  Smith  v.  Mason, 
48  Kan.  589,  30  Pac.  171,  holding  situs  of  cattle  for  purposes  of  taxation 
is  place  of  keeping. 

Cited  in  reference  note  in  62  Am.  St.  Rep.  465,  to  point  that  if,  how- 
ever, the  animals  are  kept  at  the  "home  ranch"  a  portion  of  the  year, 
though  they  may  roam  and  gi'iize  in  other  counties  a  part  of  the  time, 
their  situs  for  the  purpose  of  taxation,  is  at  the  "home  ranch"  where 
they  belong. 

20  Ney.  453-485,  23  Pac.  858,  9  L.R.A.  302.    GRUBER  ▼.  BAKER. 

Fraudulent  transfer.  —  Cited  in  Costello  v.  Scott,  30  Nev.  79,  93 
Pac.  10,  in  discussing  evidence  sufficient  to  show  fraudulent  transfer; 
Pederson  v.  Seattle  etc.  lly.  Co.  6  Wash.  205,  33  Pac.  352,  in  discussing 
amount  of  evidence  required  to  establish  fraud. 

Cited  in  reference  notes  in  52  L.R.A.  59,  to  point  that  the  measure 
of  damages  in  an  action  to  set  aside  a  conveyance  for  fraud  is  the  profit 
derived  from  the  property  while  in  the  purchaser's  possession;  64  L.R.A. 
685,  where  two  cotenants  had  conveyed  their  interest  in  land  by  sepa- 
rate deeds,  and  subsequently  one  of  them  conveyed  the  same  land  to  his 
cotenant  for  the  purpose  of  bringing  an  action  to  set  aside  the  first  two 
deeds,  it  was  held  that  the  latter  was  not  the  proper  party  in  interest, 
and  the  contract  was  against  public  policy,  where  the  last  deed  provided 
for  a  recovenyance  in  case  of  recovery  and  payment  of  damages  re- 
covered. 

Privileged  communication.  —  Cited  in  Menard  ▼.  Stillman,  31  Ore. 
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17,  65  Am.  St.  Rep.  817,  49  Pae.  977,  dtacuBsing  as  to  when  attoney 
will  be  required  to  disclose  communication  received  by  him  from  ^ent. 
Cited  in  reference  notes  in  66  Am.  St.  Rep.  228,  to  point  that  an  at- 
torney employed  by  the  parties  to  a  deed  to  draw  it  up  cannot^  in  a 
controversy  between  one  of  them  and  a  third  person,  be  eompelled, 
over  the  objection  of  such  party  to  testify  as  to  communications  be- 
tween himself  and  his  clients,  at  the  time  the  deed  was  made,  tending 
to  show  that  it  was  intended  as  a  mortgage;  48  L.R.A,  839,  aa  t» 
privileged  communication  between  attorney  and  client;  62  UR.A.  618^ 
aa  to  oomfidential  communication  to  attonugr* 
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21  Her.  1S-19,  28  Pac  799.    STATE  t.  SADLER. 

Taizatioii — Owner't  failure  to  give  list.  —  Cited  in  State  t.  Diamond 
Valley  etc  Co.  21  Nev.  93,  26  Pac.  449,  to  point  that  where  owner 
refuaes  to  give  aaeesaor  list  under  oath,  no  redaction  will  be  made  by 
board  of  equalization. 

Appeal.  —  Followed  in  State  ▼.  Langan,  105  Pac.  (Nev.)  570,  on 
point  that  court  of  appeal  cannot  review  evidence  to  determine  euffl- 
ciency  to  support  judgment  in  absence  of  evidence  on  statement  on 
motion  for  new  trial;  cited  in  Pierce  v.  Manning,  2  S.  Dak.  523,  61 
N.  W.  334,  discussing  reasons  for  requiring  motion  for  new  trial  deter- 
mined by  trial  court  before  appellate  court  will  review  evidence. 

21  Hev.  19-22,  23  Pac.  935.  STATE  EX  REL.  LOVE  v.  ELKO  COUNTY 
COMRS. 

Cited  in  State  v.  Beard,  21  Nev.  222,  29  Pac.  532,  construing  Act 
1887,  consolidating  certain  city  offices;  Collins  Coal  Co.  v.  Hadley,  88 
Ind.  App.  648,  78  N.  E.  354,  in  discussing  repeal  by  implication  because 
of  repugnancy  of  acts. 

21  Kev.  22-32,  24  Pac  373.    ALEXANDER  v.  ARCHER. 

CertiorarL  — Qted  in  State  v.  Justice  Court,  29  Nev.  198,  87  Pao.  2, 
aa  to  conclusiveness  of  record  on  return  in  certiorari. 

Gted  in  reference  note  in  40  Am.  St.  Rep.  35,  to  point  that  no  ques- 
tions can  be  presented  for  review  upon  certiorari  other  than  those 
which  arise  on  the  record,  save  and  except  that  the  court  may  sometimes 
hear  evidence  in  support  of  the  record  for  the  purpose  of  showing 
that  substantial  justice  had  been  done,  or  that  for  some  reason  the 
discretion  which  the  court  has  to  deny  relief  by  this  writ  ought  to  be 
exercised  and  the  petitioner  left  to  such  other  means  of  redress  as 
ba  may  have,  but  it  is  clear  in  the  absence  of  statutory  authority,  that 
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tlie  record  cannot  be  contradicted  by  extrinsic  evidence,  and  that  tbe 
petitioner's  cause  must  be  determined  on  the  record  alone. 

Appeal  —  Affidavit  on.  —  Cited  in  Hart  v.  Spencer,  29  Nev.  287,  89 
Pac.  289,  to  point  that  an  affidavit  on  appeal  is  unknown  to  the  prac- 
tice and  has  no  place  in  the  tecord. 

DismisaaL  —  Cited  in  die.  op.  of  Talbot,  J.,  in  Adams  v.  Rogers, 

101  Pac.  (Nev.)  320,  to  necessity  of  certificate  as  required  by  rule  8 
in  order  to  obtain  dismissal  of  appeal. 

21  Nev.  33-46,  24  Pac.  430.    EX  PARTE  CURNOW. 

Murder  —  Conviction  lower  offense.  —  Cited  in  Watson  v.  State,  116 
Ga.  6^0,  43  S.  E.  34,  21  L.R.A.(N.S.)  8,  to  point  that  under  statute  one 
accused  of  murder  may  be  convicted  of  assault  with  intent  to  murder. 

Cited  in  reference  note  in  21iL.R.A.(N.S.)  10,  to  point  that  a  stat- 
utory provision  that  a  defendant  may  be  found  guilty  of  an  offense  the 
commission  of  which  is  necessarily  included  in  that  with  which  he  is 
charged  in  the  indictment,  warrants  a  verdict  of  guilty  of  an  assault 
with  intent  to  commit  a  great  bodily  injury,  upon  an  indictment  for 
murder. 

Instruction.  —  Cited  in  Housman  v.  Commonwealth,  128  Ky.  823, 

110  S.  W.  238,  in  discussing  instruction  of  court  in  dismissal  of  an 
indictment  for  homicide  by  assault  with  a  dangerous  weapon  where 
death  occurred  from  another  cause. 

21  Nev.  47-65,  37  Am.  St.  Rep.  478,  24  Pac  367,  9  LJLA.  59.    WAL- 
COTT  v.  WELLS. 

Governor  ez  officio  member  of  board  —  Collateral  attack.  —  Cited  in 
Sawyer  v.  Dooley,  21  Nev.  397,  32  Pac.  439,  to  point  that  where 
g'ovcrnor  is  ex  officio  member  of  board,  his  title  cannot  be  collaterally 

questioned. 

Writ  of  prohibition.  —  Cited  in  Bell  v.  District  Court,  28  Nev.  293, 
113  Am.  St.  Rep.  854,  81  Pac.  876,  1  L.R.A.(N.S.)  846,  6  Ann.  Gas. 
982,  to  point  that  court  will  determine  constitutionality  of  statute  in 
writ  of  proliibifion  when  necepsary  to  determinati3n  of  the  case; 
Bell  V.  District  Court,  28  Nev.  294,  113  Am.  St.  Rep.  854,  81  Pac 
87G,  1  L.R.A.(N.S.)  846,  6  Ann.  Cas.  982,  to  point  that  writ  of  pro- 
hibition is  extraordinary  remedy  and  should  be  issued  only  in  cases 
of  extreme  necessity;  Turner  v.  Langan,  29  Nev.  284,  88  Pac.  1089, 
to  point  that  writ  of  prohibition  is  extraordinary  issue  and  should 
be  issued  only  in  case  of  extreme  necessity;  in  Walcott  v.  Watson,  46 
Fed.  529,  as  to  denial  by  supreme  court  of  writ  of  prohibition  to  pre* 
vent  trial;  Mason  v.  Grubel,  64  Kan.  841,  68  Pac.  661,  to  point  writ  of 
prohibition  will  not  be  granted  when  there  is  an  ample  and  complete 
remedy  at  law;  State  v.  Fort,  107  Mo.  App.  336,  81  S.  W.  478.  in 
disciissinff  object  of  writ  of  prohibition;  State  v.  Benton,  12  Mont.  79, 
29  Pac.  429,  to  point  that  writ  of  prohibition  will  not  be  granted  where 
there  is  a  remedy  by  appeal;   Eastham  v.  Holt,  43  W.  Va.  619,  27 
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8.  S.  890^  to  point  that  even  where  there  has  been  an  abuse  of  power, 
prohibition  does  not  lie,  if  writ  of  error  will  cure  the  grie/ance; 
Orerland  Gold  Min.  Co.  v.  McMastpr,  19  Utah,  187,  66  Pac  979,  to 
point  that  where  questions  raised  in  justices'  court  can  be  finally 
determined  by  district  court  on  appeal,  writ  of  prohibition  will  not 


Cited  in  reference  notes  in  39  Am.  St.  Rep.  919,  to  point  that  titlo 
to  an  oilice  is  not  triable  in  proceedings  to  obtain  a  writ  of  prohi- 
bition; 61  Am.  St.  Rep.  897,  a  writ  of  prohibition  should  not  be 
granted  except  in  cases  of  unsurpation  or  abuse  of  power,  and  not 
then  unless  the  other  remedies  provided  by  law  are  inadequate  to  afford 
full  relief;  61  Am.  St.  Rep.  898,  one  party  to  a  contest  for  an  office 
cannot  by  prohibition  restrain  his  competitor,  who  is  the  de  facto 
oifioer,  from  performing  the  duties  of  the  office;  98  Am.  St.  Rep.  704, 
writ  of  prohibition  is  an  extraordinary  remedy,  to  be  resorted  to  only 
in  cases  where  the  usual  and  ordinary  forms  of  remedy  are  insuf- 
ficient to  afford  redress;  98  Am.  St.  Rep.  808,  writ  of  prohibition  is 
not  a  writ  of  right,  but  its  issuance  is  a  matter  of  discretion;  it  is 
to  be  resorted  to  only  in  cases  where  the  usual  and  ordinary  forms  of 
remedy  are  insufficient  to  afford  redress;  111  Am.  St.  Rep.  940,  writ 
of  prohibition  will  not  issue  against  a  judge  de  facto  on  the  ground 
that  the  statute  purporting  to  confer  authority  upon  the  governor 
to  appoint  him  is  unconstitutional;  111  Am.  St.  Rep.  965,  the  general 
practice  which  prevails  in  the  United  States  in  regard  to  writ  of  pro- 
hibition is  not  to  take  any  action  until  it  appears  that  the  subordi- 
nate tribunal  has  in  some  appropriate  method  had  its  attention  called 
to  its  supposed  absence  or  excess  of  jurisdiction,  and  has,  nevertheless, 
indicated  its  purpose  to  proceed,  or  it  in  some  other  manner  suffi- 
ciently appears  that  an  application  to  that  court  must  prove  unavail- 
ing; 10  L.R.A.  627,  as  to  power  to  issue  writ  of  prohibition;  21 
LJI.A.  142,  there  may  be  an  officer  de  facto  although  the  statute  au- 
thorising his  appointment  is  unconstitutional, — as  in  a  case  of  a 
statute  increasing  the  number  of  judges, — and  his  acts  will  not  be 
restrained  by  prohibition  in  order  to  prevent  the  trial  of  a  case; 
25  L.R.A.  605,  as  to  purpose  and  scope  of  writ  of  prohibition;  39  Am. 
St.  Rep.  919,  title  to  office  is  not  triable  in  proceedings  to  obtain  a 
writ  of  prohibition. 

Cited  in  reference  note  in  7  Enir.  Rul.  Cas.  333. 

Judicial  district  — Judses.^  Cited  in  Walcott  v.  Watson,  46  Fed. 
632,  to  point  that  all  the  counties  in  the  state  of  Nevada  are  in  the 
same  judicial  district  and  each  judge  has  power  to  hold  court  in 
any  county  in  the  state. 

De  facto  officer.  — Cited  in  Thompson  v.  Couch,  144  Mich.  672,  108 
N.  W.  364,  to  point  that  while  there  can  be  no  such  thing  as  a  de 
facto  office,  there  may  be  a  de  facto  officer  whose  appat-ent  ri^'ht 
arises  out  of  action  taken  by  electorate  or  appointing  power  under 
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tupposed  authority  of  an  unconstitutional  law  before  declared  so; 
Tower  ▼.  Whip,  63  W.  Va.  164,  44  S.  E.  182,  63  LILA.  946,  to  point 
that  act  of  special  judge  is  valid  as  act  of  de  facto  judge. 

Cited  in  reference  notes  in  39  Am.  St.  Rep.  917,  to  point  that  a  de 
facto  officer  is  one  who  acts  under  color  of  a  known  and  valid  appoint- 
ment, but  has  failed  to  conform  to  some  precedent  requirement; 
39  Am.  St.  Rep.  919,  an  officer  de  facto  exists  where  one  holds  office 
by  virtue  of  an  election  or  appointment,  where  there  was  a  want  of 
power  in  the  electing  or  appointing  power;  41  Am.  St.  Rep.  51,  an 
officer  de  facto  is  one  whose  acts,  though  not  those  of  a  lawful  officer, 
the  law  upon  principles  of  policy  and  justice  will  hold  valid  so  far 
as  they  involve  the  interests  of  the  public  and  third  persons,  where  the 
duties  of  the  office  were  exercised:  1.  Without  known  appointment  or 
election,  but  were  generally  acquiesced  in  by  the  public;  2.  Upon  color 
of  valid  election  or  appointment,  but  where  some  act  was  omitted, 
such  as  giving  a  bond  or  taking  an  oath  of  office;  3.  Where  the  elec- 
tion or  appointment  was  void  from  want  of  eligibility  of  the  officer 
appointed,  or  want  of  authority  in  the  electing  or  appointing  body; 
and  4.  Where  the  election  or  appointment  was  under  an  unconstitu- 
tional law;  71  Am.  St.  Rep.  482,  an  office  which  it  is  attempted  to 
create  by  an  unconstitutional  law  has  no  legal  existence,  and  ia  with- 
out any  validity;  any  person  who  undertakes  to  fill  such  a  pretended 
office,  whether  by  appointment  or  otherwise  is  a  usurper,  whose  acta 
are  absolutely  null  and  void;  15  L.RA.(N.S.)  101,  while  it  is  error 
that  there  can  be  no  officer  de  jure  or  de  facto  if  there  is  no  office  to 
fill;  and  an  office  attempted  to  be  created  by  an  unconstitutional  law 
has  no  existence  and  is  without  any  validity;  and  any  person  at- 
tempting to  fill  such  a  pretended  office,  whether  by  appointment  or 
otherwise,  is  a  usurper  whose  acts  would  be  absolutely  null  and  void 
and  could  be  questioned  by  any  private  suitor, — ^nevertheless  a  new 
district  judge  appointed  under  a  statute  increasing  the  number  of 
district  judges  from  three  to  four  was  a  de  facto  officer  while  acting 
by  virtue  of  his  commission,  even  assuming  that  the  statute  author- 
izing his  appointment  was  unconstitutional. 

Corporation  de  facto  —  Unconstitutional  statute.  —  Cited  in  Clark 
V.  American  etc.  Coal  Co.  35  Ind.  App.  71,  73  N.  E.  729,  to  point  there 
can  be  no  corporation  de  facto  under  an  unconstitutional  statute. 

21  Nev.  65-«7,  24  Pac.  337.    DIXON  v.  AHERN. 

Cited  in  Adsit  v.  Kaufman,  121  Fed.  356,  58  C.  C.  A.  33,  discuasing 
when  action  in  nature  of  assumpsit  will  not  lie  in  action  for  occupa- 
tion of  real  estate. 

21  Nev.  67-71,  24  Pac.  614,  9  L.R.A.  885.  STATE  EX  SKL.  BOTLK 
V.  STATE  BOARD  OF  EXAMINERS. 

Electoral  qualification  —  Registration.  —  CSted  in  State  v.  Stone,  84 
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Nev.  &10y  €3  Pac.  498,  to  point  that  registration  '8  not  an  electoral 
qualification  but  a  meaii'^  of  determining  who  poB^41S8e8  the  prescribed 
qualilicationa. 

Cited  in  reference  notes  iu  10  LJI.A.  226,  to  point  that  where  the 
registration  is  not  made  by  the  Constitution  an  electoral  qualification, 
a  Registry  Law  can  be  sustained  only  as  providing  a  reasonable  mode 
or  method  by  which  the  qualifications  of  an  elector  may  be  ascer> 
tained,  or  as  regulating  reasonably  the  exercise  of  the  right  to  vote; 
25  LJI.A.  480,  states  have  the  power  to  pass  reasonable  registration 
law,  in  cases  where  the  Constitution  provides  for  registration  or  la 
silent  on  the  subject;  25  L.R.A.  481,  as  to  the  adoption  by  the  board 
of  general  registration  list  for  special  election  held  three  months  after 
general  election;  36  LJft.A.  129,  as  to  registration  of  voter  generally. 

21  Nev.  72-74,  25  Pac.  297.    LINDSAY  v.  JONES. 

Easement  — Cited  in  Riley  v.  Stein,  50  Kan.  597,  32  Pac.  948,  dis- 
cussing manner  in  which  easement  created. 

Cited  in  reference  note  in  14  L.R.A.(N.S.)  881,  to  point  that  a 
description  as  fronting  on  a  street  and  with  a  depth  of  so  many 
feet  to  an  alley,  where  the  grantor  was  the  owner  of  such  alley,  was 
held  to  convey  the  title  to  the  center  of  the  alley,  and  an  easement 
for  the  remainder;  and  the  grantor  was  held  estopped  from  doing 
acta  inconsistent  with  these  rights. 

21  Nev.  7&-80,  25  Pac.  296.    STATS  v.  CENTRAL  PAC.  R.  CO. 

State  V.  Central  Pac.  R.  R.  Co.  21  Nev.  175,  26  Pac.  225,  sama 
ease  on  second  appeal;  cited  in  State  v.  Sweeney,  24  Nev.  857,  5o  Pao. 
89,  as  to  union  school  districts;  Coler  v.  Dwight  School  Township, 
S  N.  Dak.  257,  55  N.  W.  590,  28  L.RJIl.  652,  to  point  that  existenoa 
of  de  facto  municipal  corporation  cannot  be  collaterally  assailed. 

21  Nev.  80-86.    WEST  ▼.  HUMPHREY. 
No  citation. 

21  Hev.  86-^3,  25  Pac  448.    STATE  v.  DIAMOND  VALLEY  LIVE 
STOCK  &  LAND  CO. 

Taxation  — Assessment.— 'Cited  in  Allen  v.  City  of  Portland,  35 
Or.  446,  58  Pac.  516,  to  point  that  assessment  against  church  prop- 
erty under  name  as  signed,  is  valid;  Stevenson  v.  Henkle,  100  Va.  595, 
42  8.  E.  674,  to  point  that  in  levying  assessment,  mistake  in  name  not 
calculated  to  mislead  is  immaterial  and  will  be  disregarded. 

21  Nev.  94-106,  25  Pac.  442.    STATE  v.  CENTRAL  PAC.  R.  CO. 

Taxation  —  Unsnrveyed,  etc.,  lands.  —  Cited  in  State  v.  Central  Pac. 
R.  Co.  21  Nev.  253,  30  Pac.  686,  as  to  taxation  of  surveyed  but  non- 
patented  railroad  grant;  State  v.  Central  Pac.  R.  R.  Co.  21  Nev.  257, 
38 
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30  Pac.  688,  to  point  that  in  case  of  unsurveyed  land  title  remain* 
in  government;  State  v.  Central  Pac  R.  Co.  21  Nev.  269,  30  Pac 
692,  to  point  that  state  cannot  tax  property  of  United  States  and 
statute  setting  up  character  of  property  is  void;  Peers  v.  Reed,  2Z 
Nev.  408,  48  Pac.  898,  to  point  that  tax-payer  cannot  be  taxed  upon 
Bome  subdivisions  of  property  entered  upon  assessment  roll  and  not 
upon  all;  Clearwater  Timber  Co.  v.  Shoshone  County,  155  Fed.  631, 
and  Northern  Pac.  R.  Co.  v.  McGinnis,  4  N.  Dak.  503,  61  N.  W.  1035, 
to  point  that  unsurveyed  lands  granted  to  railroad  are  not  taxable 
and  survey  is  not  completed  until  accepted  by  land  department. 

Municipality  —  Jurisdiction.  —  Cited  in  Chicago  etc.  R.  Co.  v.  West 
Chicago  Park  Com'rs  (111.)  25  L.R.A.  304,  37  N.  E.  1083,  to  point  that 
after  long-continued  acquiescence  in  the  exercise  of  jurisdiction  by  a 
municipality,  the  validity  of  the  proceedings  by  which  the  jurisdiction 
was  originally  acquired  cannot  be  called  collaterally  in  question  at 
the  suit  of  a  private  party. 

21  Nev.  107-126,  25  Pac.  1000.    STATE  ▼.  DEPOISTES. 

Evidence  —  Attending  physician.  —  Cited  in  Freel  v.  Market  St.  etc 
Ry.  Co.  97  Cal.  46,  31  Pac.  731,  in  discussing  admissibility  of  evidence 
of  attending  physician  in  an  action  against  railroad  for  personal  dam- 
ages caused  by  negligence;  Corey  v.  Bolton,  31  Misc.  143,  63  N.  Y. 
8upp.  919,  to  point  that  waiver  of  privileged  communication  to  phy- 
sician under  provision  Code  Civ.  Proc.  §  834,  can  be  made  by  parent 
on  behalf  of  infant;  Noelle  v.  Hoquiam  Lumber  etc.  Co.  47  Wash.  525, 
92  Pac.  374,  to  point  that  fact  witness  testified  fully  as  to  character 
and  extent  of  his  injuries  in  an  action  for  damages  does  not  thereby 
waive  privilege  granted  by  statute  which  enjoins  secrecy  upon  at- 
tending physician. 

Rape  —  Penetration.  —  Cited  in  State  v.  Carnagy,  106  Iowa,  485, 
76  N.  W.  805,  discussing  testimony  as  to  penetration  in  an  indictment 
for  rape. 

21  Nev.  127-144,  26   Pac   64,   12  LJR.A.   815.    HALST   ▼.  EUREKA 
COUNTY  BANK. 

Appeal  — Dismissal.  — Cited  in  Wedekind  v.  Bell,  26  Nev.  413,  99 
Am.  St.  Rep.  704,  69  Pac.  614,  to  point  that  where  case  has  been 
settled  by  parties,  appeal  will  be  dismissed;  Fester  v.  Brayton,  145 
Ind.  73,  44  N.  E.  37,  32  L.R.A.  579,  to  point  that  an  appeal  coUusively 
taken,  there  being  no  real  controversy  between  parties,  will  be  dis- 
missed. 

Intervention.  — Cited  in  Wedekind  v.  Bell,  26  Nev.  414,  99  Am.  St 
Rep.  704,  69  Pac.  614,  as  to  right  of  intervention. 

Order  of  court  —  Presumed  consent  to.  — Cited  in  Costello  t.  Seott, 
30  Nev.  63,  93  Pac.  4,  as  to  presumed  consent  to  order  of  court. 
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Fictitiont  action  —  Recalling  decision.  —  Cited  in  Judson  y.  Flush- 
ing Jockey  Club,  14  Misc.  563,  36  N.  Y.  Supp.  128,  discussing  power 
of  court  to  recall  decision  in  fictitious  action;  Ward  v.  Alsup,  100 
Tenn.  739,  46  S.  W.  574,  discussing  power  of  attorney  as  amicus 
curiae  in  fictitious  actions;  Williams  v.  Williams,  117  Wis.  127,  94 
N.  W.  26,  to  point  that  courts  have  inherent  power  to  protect  them- 
selves against  fictitious  and  futile  litigation. 

Default  judgments.  —  Cited  in  Sibley  v.  Weinberg,  116  Wis.  6,  92 
N.  W.  429,  in  construing  §  2891  Rev.  Stats.  1898,  regulating  default 
judgments. 

Cited  in  reference  note  in  20  L.R.A.(N.S.)  20,  to  point  that  in  actions 
arising  upon  contract  for  the  recovery  of  money  or  damages  only, 
a  default  and  final  judgment  may  be  entered  by  the  clerk.  In  all 
other  cases  the  plaintiff  must  apply  to  the  court  for  the  relief  prayed 
for  in  his  complaint,  and,  when  he  does  so,  the  court  may  require 
additional  proof;  and  it  is  not  error  for  the  court  to  refuse  to  enter 
judgment  on  the  pleadings  alone,  and  the  proof  must  be  made  when 
demanded. 

Privileged  communication.  —  Cited  in  reference  notes  in  66  Am.  St. 
Rep.  226,  to  point  that  where  a  lawyer  acts  as  the  common  attorney 
of  two  parties,  their  communications  to  him  are  privileged  so  far  hs 
strangers  are  concerned,  but,  as  to  themselves,  they  stand  on  the  same 
footing  as  to  the  lawyer,  and  either  can  compel  him  to  testify  against 
the  other  as  to  their  negotiations;  48  hJRJi.  839,  as  to  privileged 
communication  between  attorney  and  client;  50  L.R.A.  356,  as  to 
communication  to  attorney  in  presence  of  opposite  party  and  effect 
on  privilege;  52  L.RJk.  512,  as  to  confidential  communications  by  client 
to  attorney. 

21  Nev.  144-150.    EUREKA  COUNTY  ▼.  LANDER  COUNTY. 
No  citation. 

21  Nev.  150-157,  37  Am.  St.  Rep.  494,  26  Pac.  60.    GAGE  ▼.  PHIL- 
LIPS. 

Signing  document  without  reading.  —  Cited  in  Royston  v.  Miller, 
76  Fed.  57,  discussing  signing  document  without  knowing  contc*ntB 
and  effect  thereof. 

Cited  in  reference  note  in  59  Am.  St.  Rep.  134,  to  point  that  a 
mere  ignorance  of  the  law  does  not  authorize  a  court  of  equity  to  set 
aside  a  contract  or  to  reform  an  instrument;  yet,  if  that  ignorance 
is  superinduced  by  the  other  party,  or  there  is  a  misplaced  confidimce, 
or  if  advantage  is  taken  of  weakness  of  intellect,  these  and  other 
influences,  mixed  with  ignorance  of  law,  are  sufficient. 

Actions  by  or  against  surviving  partner  —  Evidence.  —  Cited  in  Bay 
View  Brewing  v.  Grubb,  31  Wash.  42,  71  Pac.  556,  as  to  right  in  action 
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by  or  againat  aurviving  partner  to  testify  to  tranaactiona  or  oonver- 
gations  with  deceased  partner. 

21  Nev.  158-164,  37  Am.  St  Rep.  501,  26  Pac   226.    BOWLER  .▼. 

CURLER. 

Statute  of  frauds  — Taking  out  of.  —  Cited  in  Dutertre  v.  Shallen- 
berger,  21  Nev.  510,  84  Pac.  450,  to  point  that  facta  entitling  to  per- 
formance take  case  out  of  statute  of  frauds. 

Constructive  trust.  —  Cited  in  reference  note  in  105  Am.  St.  Rep. 
107,  to  point  that  a  conveyance  made  betsause  of  the  confidential  rela- 
tions of  the  parties,  and  without  any  other  consideration  than  that 
the  grantee  shall  hold  the  land  in  trust  for  the  benefit  of  the  grantor, 
or  for  the  benefit  of  his  daughter  in  case  of  his  death,  raisea  a  con- 
structive trust  which  may  be  established  by  parol  evidence. 

Cited  in  reference  note  in  11  Eng.  Rul.  Cas.  233. 

21  Nev.  164-171.    PEERS  y.  BBLUCHL 

No  citation. 

21  Nev.  172-179,  26  Pac  225,  1109.    STATS  v.  CENTRAL  PAC.  R. 
CO. 

Revenue  law.  — Cited  in  State  v.  Virginia  etc.  R.  R.  Co.  23  Nev.  298, 
46  Pac.  723,  85  L.R.A.  769,  discussing  effect  of  amendment  of  March 
9,  1895,  to  §  52  of  Revenue  Laws. 

Board  of  assessors  —  Special  tribunal. — Cited  in  Central  Pac.  Ry. 
Co.  V.  Evans,  111  Fed.  79,  to  point  that  board  of  assessors  is  special 
tribunal  whose  powers  are  strictly  limited  to  those  expressly  con- 
ferred. 

Appeal  —  Payment  discharges.  —  Cited  in  In  Re  Black's  Estate,  82 
Mont.  54,  79  Pac.  555,  discussing  payment  of  judgment  as  discharging 
appeal;  Hodges  v.  Smith,  34  Tex.  Civ.  640,  79  S.  W.  331,  discussing 
when  appellant  is  not  estopped  to  prosecute  appeal  by  accepting  and 
receipting  for  amount  of  judgment. 

Taxation  — Assessment  arbitrary,  etc.  —  Cited  in  Southern  Oregon 
Co.  V.  Coos  County,  39  Or.  193,  64  Pac.  648,  when  assessment  ia  at- 
tacked because  arbitrarily  and  fraudulently  made,  what  charge  most 
show. 

21  Nev.  180-183,  27  Pac.  333.    60NDER  v.  MILLER. 

Ejectment.  —  Followed  in  Brown  v.  Killabrew,  21  Xev.  439,  33  Pac 
S66,  in  action  by  holder  of  possessory  right  to  public  land  to  eject 
tenant  claiming  land  as  homestead. 

Public  lands  —  Forcible,  etc  entry.  —  Cited  in  Short  v.  Read,  30  Nev. 
381,  96  Pac.  1061,  to  point  that  right  in  government  land  cannot  be 
initiated  by  trespass;  Tidwell  v.  Chiricahua  Cattle  Co.  5  Ariz.  366,  58 
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Pac  196,  to  point  that  fact  inclosure  unlawful  does  not  ghre  right  to 
enter  through  or  over  fence  and  make  settlement  in  good  faith. 

21  Ner.  184-194,  27  Pac  376,  1018.    HORTON  ▼.  NEW  PASS  G.  &  a 
MIN.  CO. 

Default  —  Setting  aside.  —  Cited  in  Stretch  y.  Montezuma  Min.  Go. 
29  Nev.  169,  86  Pac.  447,  as  to  setting  aside  default;  Sherman  v. 
Southern  Pac.  Co.  102  Pac.  (Nev.)  259,  in  discussing  excusable  delay 
in  making  application  for  mistake,  inadvertence,  etc. 

Cited  in  reference  notes  in  80  Am.  St.  Rep.  266,  to  point  that  an 
attorney  while  busily  engaged  in  drawing  an  answer  is  called  away 
to  another  country  to  attend  court,  where  he  is  detained  until  after 
a  default  judgment  has  been  entered,  has  also  been  held  as  an 
excuse,  for  which  such  judgment  might  be  set  aside;  96  Am.  St.  Rep. 
109,  when  relief  is  sought  by  a  party  from  a  judgment  taken  against 
him  through  the  mistake,  inadvertence,  surprise,  or  neglect  of  his 
attorney,  inquiry  must  be  made  into  all  the  attendant  circumstances 
for  the  purpose  of  determining  whether  the  mistake,  inadvertence, 
surprise,  or  neglect  is  of  such  a  character  that  it  would  warrant  relief 
had  it  been  due  to  the  party  rather  than  to  the  attorney,  and  if  this 
question  can  lie  answered  in  the  affirmative,  relief  should  be  granted, 
otherwise  it  should  be  denied. 

Tenns  of  court.  —  Cited  in  State  v.  Jackman,  104  Pac.  (Nev.)  16, 
discussing  holding  terms  of  court. 

Cited  in  reference  notes  in  116  Am.  St.  Rep.  414,  to  point  that  the 
existence  of  a  partnership  relation  depends  upon  the  intent  of  the 
parties  to  sustain  the  relation  of  partners  toward  each  other  with 
respect  to  a  community  of  interest  in  both  the  property  and  profits 
of  the  common  business  or  venture  of  the  several  parties,  except,  of 
course,  in  the  case  of  a  holding  out  of  a  person  as  a  partner,  which 
is  really  a  case  of  estoppel;  116  Am.  St.  Rep.  415,  the  question  whether 
a  contract  is  one  of  partnership  or  not,  is  determined  by  the  same 
rules  applicable  to  other  contracts.  The  intention  of  the  parties, 
when  it  is  ascertainable,  will  have  a  controlling  force  when  it  is 
consistent  with  the  language  of  the  contract,  even  though  the  lan^age 
be  doubtful;  18  LJl.A.(N.S.)  390.  if  in  point  of  fact  persons  are  not 
partners,  and  are  not  held  out  to  the  world  as  such,  they  are  not 
liable  as  partners,  to  third  persims;  18  L.R.A.(N.S.)  992,  where  there 
is  no  partnership  in  reality,  a  person  represented  by  others  to  be  a 
partner,  without  his  knowledge  or  consent,  who  has  done  nothing 
himself  to  estop  him  from  denying  the  partnership,  cannot  be  made 
liable  as  a  partner  for  business  obligations  incurred  by  the  ostensible 
partners  to  third  persons;  18  L.R.A.(N.S.)  1080,  principal  case  recog- 
nizes doctrine  that  mere  participation  in  profits  of  business  does  not 
ereate  partnerahin. 
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21  Ner.  195-197.    ESMERALDA  COUNTY  y.  STATE. 
No  citation. 

21  Nev.  198-209,  27  Pae.  896.    HI6LET  ▼.  POLLOCK. 

Summons  —  Sufficiency  of.  — Approved  and  followed  in  Bsrezean  t. 
Spooner,  22  Nev.  91,  35  Pac.  514,  as  to  sufficiency  of  summons;  Golden 
V.  Murphy,  103  Pac.  (Nev.)  402,  to  point  that  by  answering  to  the 
merits,  defendant  waives  any  question  as  to  service  of  process. 

Special  appearance.  —  Cited  in  Burkhardt  v.  Haycox,  19  Colo.  341, 
35  Pac.  730,  to  point  that  dilatory  motions  based  on  special  appear- 
ances, are  not  favored;  Mantle  v.  Casey,  31  Mont.  414,  78  Pac.  593, 
discussing  special  appearance  and  effect  on  time  to  answer  and  default 
in  answering. 

21  NeT.  209-217,  37  Am.  St  Rep.  606,  28  Pac.  236.    STATE  t.  LUHO. 

Intent.  —  Cited  in  dis.  op.  of  Norcross,  C.  J.,  in  State  ▼.  Thompson, 
101  Pac.  (Nev.)  660,  to  point  that  intent  of  defendants  must  be  de- 
termined from  their  overt  acts;  State  v.  Rodriquez,  102  Pac  (Nev.) 
863,  to  point  that  indictment  for  a  crime  in  which '  specific  intent 
enters  into  the  nature  of  the  act  itself  to  convict,  it  is  necessary  the 
intent  be  alleged  and  proved  beyond  a  reasonable  doubt. 

Indictment  —  Sufficiency  of.  —  Cited  in  Downing  v.  United  States, 
8  Ariz.  33,  68  Pac.  556,  in  discussing  sufficiency  of  indictment  of  at- 
tempt to  rob  mails  and  cure  by  verdfct. 

Carnal  knowledge,  etc.  —  Intent  —  Cited  in  Rahke  v.  State,  168  Ind. 
619,  81  N.  E.  585,  to  point  that  in  unlawful  carnal  knowledge  of 
woman  without  her  conscious  and  voluntary  permission,  intent  to  use 
force,  if  necessary,  to  accomplish  offense,  is  essential  to  criminality. 

Cited  in  reference  notes  in  44  Am.  St.  Rep.  144,  to  point  that  the 
crime  of  assault  with  intent  to  commit  rape  is  complete  when  the 
intent,  with  the  present  means  of  carrying  it  into  effect,  exists,  and 
preparation  therefor  has  been  made;  60  Am.  St.  Rep.  65,  to  render 
a  man  guilty  of  the  crime  of  an  attempt  to  commit  rape,  it  is  not 
enough  that  he  intended  to  use  the  force  necessary  to  accomplish 
his  purpose  notwithstanding  the  woman's  resistance;  he  must,  in 
addition  to  this,  have  done  some  net  which  in  connection  with  this  in- 
tent constitutes  the  attempt;  76  Am.  St.  Rep.  718,  if  a  man  has  inter- 
course with  a  woman  without  her  consent  while  she  is,  as  he  knows, 
wholly  insensible,  he  is  guilty  of  rape. 

Arson  —  Attempt  to  commit.  —  Cited  in  State  v.  Taylor,  47  Or. 
459,  84  Pac.  84,  4  L.R.A.(N.S.)   420,  as  to  attempt  to  commit  arson. 

Cited  in  reference  notes  in  43  Am.  St.  Rep.  749,  to  point  that  an 
attempt  to  commit  crime  is  the  direct  movement  toward  its  commis- 
sion after  preparations  for  the  same  have  been  made;  93  Am.  St.  Rep. 
600,  as  to  what  amounts  to  an  attempt  to  commit  a  crime. 
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21  Rev.  218-222,  29  Pac.  531.    STATE  EX  REL.  DUNKLE  y.  BEARD. 

Cited  in  State  v.  Board  of  Commissioners,  22  Nev.  210,  37  Pac.  487, 
as  to  effect  of  general  on  special  law  in  construing  Stats.  1887,  p. 
108;  SUte  v.  La  Grave,  23  Nev.  380,  48  Pac.  194,  to  point  that  general 
statute  without  negative  words  does  not  repeal  particular  provisions 
of  former  statute  unless  statutes  irreconcilable;  distinguished  in  Brad- 
ley V.  Esmeralda  County,  104  Pac.  (Nev.)  1060,  on  point  that  Stats. 
1905,  p.  210,  did  not  mention  license  collector  among  officers  enumera- 
ted, as  did  the  statute  in  principal  case. 

21  Ney.  222-230,  29  Pac.  321.    STATE  ▼.  SHAW. 

Appealable  orders.  —  Cited  in  Peters  v.  Jones,  26  Nev.  263,  66  Pac. 
746,  as  to  appeal  from  order  granting  or  refusing  change  of  venue; 
<cited  in  dis.  op.  of  Fitzgerald,  J.,  in  Peters  v.  Jones,  26  Nev.  264,  66 
Pac  746,  as  to  appealable  orders;  cited  in  Peters  v.  Jones,  26  Nev.  268, 
66  Pac.  748,  to  point  that  distinction  in  principal  case  upheld  in  suit. 
Table  Gold  &  S.  Min.  Co.  v.  Waller's  Defeat  S.  Min.  Co.  4  Nev.  218, 
on  point  statute  makes  order  regarding  change  of  venue. 

Taxation — Situs  of  live-stock  for  purposes  of.  —  Cited  in  Rosasco 
v.  County  of  Tuolumne,  143  Cal.  434,  77  Pac.  149,  and  Holcomb  v. 
Keliher,  5  S.  Dak.  446,  59  N.  W.  229,  discussing  situs  of  live-stock  for 
purposes  of  taxation. 

Cited  in  reference  note  in  62  Am.  St.  Rep.  465,  as  to  situs  of  live- 
stock for  purposes  of  taxation. 

21  Ner.  230-236,  29  Pac.  403.    WELLANP  t.  WILLIAMS. 

Findings.  — ated  in  Simpson  v.  Harris,  21  Nev.  377,  31  Pac.  1017, 
<;ited  as  to  proper  practice  where  the  findings  do  not  cover  the  real 
issues;  Dutertre  v.  Shallenberger,  21  Nev.  609,  34  Pac.  450,  to  point 
that  claim  evidence  insufficient  to  justify  finding  should  be  made  by 
motion  for  new  trial,  and  upon  a  statement  of  the  evidence;  Sadler  v. 
State,  28  Nev.  142,  43  Pac.  916,  to  point  that  where  record  is  insuf- 
ficient on  appeal  it  will  be  presumed  courts'  findings  were  such  as  to 
aupport  judgment;  Schwartz  v.  Stock,  26  Nev.  144,  65  Pac.  353,  to 
point  that  where  record  does  not  show  want  of  finding  or  defective 
finding,  nor  any  of  the  steps  required  to  be  taken  to  correct  want  of 
finding  or  defective  finding,  or  an  exception,  the  appeal  will  be  dis- 
missed. 

Appeal -— Conflicting  evidence.  —  Followed  in  State  v.  Thompson,  101 
Pac.  (Nev.)  560,  on  point  where  evidence  confiicting,  verdict  not  dis- 
turbed where  substantial  evidence  to  support  it. 

Cotenant  —  Improvement  or  services.  —  Cited  in  reference  note  in  62 
Am.  St.  Rep.  935,  to  point  that  for  improvoments  made  or  services 
rendered  by  a  cotenant  he  cannot  maintain  any  action  which  will  re- 
sult in  a  personal  judgment  against  any  of  his  fellow  tenants,  unless 
he  can  prove  an  express  promise  to  pay  him,  or  such  a  state  of  cir- 
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cumBtanees  that  a  promise  should  be  implied;  and  it  will  not  be  im- 
plied either  from  the  making  of  improvements  or  from  their  utility 
or  necessity. 

21  Ney.  236-240,  29   Pac   974.    STATE  EX  BEL.  DUNN  T.  HUM- 
BOLDT COUNTY  COM'RS. 

Statutes.  — Cited  in  Sawyer  v.  Dooley,  21  Nev.  385,  32  Pac.  459, 
and  Ficiiett  v.  Hanley,  104  Pac.  (Nev.)  1066,  to  point  that  presumption 
is  that  act  of  legislature  is  valid;  Fitchett  v.  Henley,  104  Pac.  (Nev.) 
1066,  until  declared  void  by  competent  court;  £x  Parte  Hewlett,  22 
Nev.  335,  40  Pac.  07,  construing  fish  law.  Stats.  1895,  p.  83;  State  ▼. 
Board  of  County  Commissioners,  22  Nev.  404,  41  Pac  146,  to  point  that 
Act  of  1895,  p.  107,  is  a  homogeneous  law. 

Title  to.  — Cited  in  State  v.  Board  of  County  Com'rs,  22  Nov. 

405,  41  Pac.  146,  discussing  object  sought  to  be  accomplished  by  eon- 
stitutional  provision  requiring  title  of  act  to  contain  but  one  object; 
State  V.  Board  of  County  Commissioners,  22  Nev.  410,  41  Pac  149, 
in  discussing  sufficiency  of  title  of  act;  State  v.  Dolan,  13  Idaho,  701, 
92  Pac.  997,  14  L.RA.(N.S.)  1263,  as  to  what  provisions  may  be 
united  in  same  act. 

Constitutional  construction.  —  Cited  in  State  v.  Board  of  County 
Commissioners,  22  Nev.  407,  41  Pac.  147,  to  point  that  constitution 
is  to  be  liberally  construed;  State  v.  State  Bank  &  Trust  Co.  10& 
Pac.  (Nev.)  668,  to  point  that  Constitution  is  to  be  liberally  construed, 
but  that  there  is  a  wide  difference  between  liberal  construction  and 
nullification;  State  v.  State  Bank  &  Trust  Co.  105  Pac.  (Nev.)  568, 
as  to  instances  in  which  even  with  liberal  construction,  court  was  un- 
able to  uphold  law;  Pioneer  Irr.  Dist.  v.  Bradbury,  8  Idaho,  318,  101 
Am.  St.  Rep.  201,  68  Pac.  297,  construing  constitutional  provision. 

21  Nev.  241-246,  29  Pac  1090.    MATNAHD  ▼.  IVEY. 

Mechanics  lien  law.  —  Cited  in  Porteous  Dec.  Co.  v.  Fee,  29  Nev.  S80, 
91  Pac.  136,  as  to  when  statutory  lien  may  exist;  Tonopah  Lumber 
Co.  V.  Nevada  Amusement  Co.  30  Nev.  456,  97  Pac.  639,  to  point  that 
statute  creating  a  lien  should  be  liberally  construed,  and  a  substan- 
tial compliance  with  the  law  is  sufficient  to  create  a  valid  lien;  Idaho 
Min.  etc.  Co.  v.  Davis,  123  Fed.  399,  59  C.  C.  A.  200,  construing  Sess. 
Laws  1903,  p.  49,  and  1905,  p.  48,  as  to  lien  on  several  claims  or 
locations  owned  and  operated  as  one  mine  for  labor  performed;  Clark- 
son  V.  Louderback,  36  Fla.  673,  19  So.  892,  discussing  sufficiency  of 
statement  of  claim  for  mechanics'  lien  in  construing  mechanics*  lien 
law. 

Taxation  —  Kethod  for  assessment  of  railroads.  —  Cited  in  Smalley 
V.  Northwestern  Terra-Cotta  Co.  113  Mich.  147,  71  N.  W.  468,  discuss- 
ing power  of  legislature  to  prescribe  different  means  and  methods  of 
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awwnnent  and  aseertaining  Taluet  of  railroad  property  from  that  of 
other  property. 

21  NeF.  247-^0,  30  Pac  686.    STATE  T.  CENTRAL  PAC.  S.  GO. 

State  T.  Central  Pac  R.  Co.  21  Nev.  262,  30  Pac.  689,  same  case 
on  cross-appeal :  State  v.  Centra]  Pac  R.  Co.  21  Ney.  272,  30  Pac.  693, 
same  case  on  second  cross  appeaL 

Taxation.  — Cited  in  State  v.  Central  Pac.  R.  R.  Co.  21  Nev.  269,. 
30  Pac.  692,  to  point  that  state  has  no  right  to  tax  property  of 
United  States;  State  v.  Ernst,  26  Nev.  127,  66  Pac.  8,  to  point  that 
property  must  be  assessed  for\axation  at  its  true  value. 

CSted  in  reference  note  in  22  Eng.  Rul.  Cas.  446. 

21  Nev.  260-270,  30  Pac  689.    STATE  ▼.   CENTRAL  PAC.  R.   CO. 
Aif'd  in  162  U.  8.  512,  40  L.  ed.  1067. 

Taxes  —  Assessment  and  collection.  — Cited  in  Sawyer  ▼.  Dooley,. 
21  Nev.  394,  32  Pac  438,  to  point  that  Constitution  does  not  prohibit 
collection  of  taxes  by  summary  process;  Central  Pac.  R.  Co.  v.  Evans, 
111  Fed.  76,  discussing  power  of  legislature  to  prescribe  different  meana 
and  methods  of  assessment  and  of  ascertaining  value  of  railroad  prop- 
erty. 

21  Nev.  270-274,  80  Pac  693.    STATE  ▼.  CENTRAL  PAC.  R.  CO. 

Taxation.  — Cited  in  State  v.  Ernst,  26  Nev.  124,  65  Pac.  7,  as  to- 
powers  of  board  of  equalization;  Lahman  v.  Hatch,  124  Cal.  6,  56  Pac 
623,  discussing  action  of  board  of  equalization  in  lowering  the  assess- 
ment against  a  railroad,  holding  complaint  insufficient  to  raise  ques- 
tion sought  to  be  presented;  Matador  Land  etc.  Co.  v.  Custer  County, 
28  Mont.  287,  72  Pac.  662,  discussing  sufficiency  of  notice  on  increa^ie 
of  assessment  by  board  of  equalization;  Board  of  Com'rs  v.  Searight 
Cattle  Co.  3  Wyo.  783,  31  Pac.  271,  holding  that  in  a  case  of  over- 
assessment,  and  not  one  where  assessor  had  no  jurisdiction  to  assess, 
in  absence  of  any  allegation  or  evidence  of  fraud  on  part  of  assessor, 
courts  can  afford  no  relief,  the  assessment  can  be  corrected  by  board 
of  equalization  oniy. 

21  Nev.  275-281,  87  Am.  St  Rep.  611,  30  Pac  821.    BORDEN  v. 

CLOW. 

Statute  of  limitationa  —  Cited  in  Fox  v.  Bernard,  29  Nev.  134,  85 
Pac  352,  afr  to  when  statute  of  limitations  begins  to  run. 

Prescriptive  title.  —  Cited  in  reference  note  in  63  Am.  St.  Rep. 

135,  to  point  that  prescriptive  title  cannot  be  acquired  except  by  oc- 
eupancy  under  a  claim  of  ownership. 
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21  Nev.  281-290,  30  Pac.  823.    BOWMAN  ▼.  BOYD. 

Taxation  ^Unwilling  and  involuntary  payment.  —  Cited  in  Hopkina 
V.  City  of  Butte,  16  Mont.  109,  40  Pac.  173,  discussing  unwilling  but 
voluntary  payment  as  contradistinguished  from  compulsory  payment 
of  taxes. 

Situs  of  property  for.  —  Cited  in  reference  note  in  62  Am.  St. 

Rep.  464,  to  point  that  legal  fiction  that  situs  of  property  in  the  pos- 
«ession  and  control  of  agent  is  at  the  domicile  of  the  owner  yields 
to  the  requirements  of  justice,  and  the  actual  situs  is  the  place  where 
the  property  is  actually  situated  and  employed  in  business,  and  where 
such  agent  resides. 

21  JSfev.  291-300.    DAZET  t.  LANDRY. 
No  citation. 

21  Ney.  300-307,  30  Pac.  876.    STATE  EX  SEL.  BLOSSOM  ▼.  HOR- 

TON. 

Statutes  —  Amendments.  —  Cited  in  Mudgett  v.  Liebes,  14  Wash. 
485,  45  Pac.  20,  and  State  v.  aausen,  47  Wash.  376,  91  Pac.  1091, 
discussing  amendment  of  statute  by  incorporating  changes  or  editions 
with  portion  of  act  retained. 

21  Nee.  307-311,  30  Pac.  994.    EREIG  v.  FELLOWS. 

Exemptions  —  Work-horses.  —  Cited  in  Wabash  R.  Co.  ▼.  Bowring, 
103  Mo.  App.  164,  77  S.  W.  107,  to  point  that  under  exemption  laws 
allowing  work  animals,  stallion  kept  for  breeding  purposes,  not  ex- 
empt. 

Cited  in  reference  note  in  3  L.R.A.(N.S.)  693,  to  point  that  where 
a  horse  is  not  a  work-horse,  nor  intended  to  be  such,  and  is  used  solely 
for  breeding  purposes,  he  is  not  exempt,  though  the  statute  merely 
exempts  "two  horses"  without  qualification  as  to  use. 

21  Ney.  312-321,  31  Pac.  57,  17  L.RJL  351.    LONKEY  ▼.  KEYES  SIL- 
VER MIN.  CO. 

Summons  —  Sendee  on  foreign  corporation.  —  Cited  in  Kams  v. 
State  Bank  &  Trust  Co.  101  Pac.  (Nev.)  567,  to  point  service  upon 
deputy  secretary  of  state  does  not  comply  with  law  providing  for 
service  upon  secretary  of  state;  BeLnett  v.  Supreme  Tent  of  Knights 
etc.  40  Wash.  435,  82  Pac.  745,  2  L.R.A.(N.S.)  391,  as  to  service  of 
summons  on  agent  or  representative  of  foreign  corporation. 

Cited  in  reference  notes  in  85  Am.  St.  Rep.  936,  to  point  that  the 
service  of  process  upon  a  person  not  included  in  any  of  the  classes  of 
persons  specified  in  the  statute  must  be  without  effect  upon  the  cor- 
poration, and  therefore  inadequate  to  support  a  judgment  against  it; 
33  L.R.A.  499,  service  upon  deputy  of  secretary  of  state  is  sufficient 
service,  under  a  statute  authorizing  service  on  the  secretary  of  state 
as  against  a  foreign  corporation. 
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21  Nev.  322-324.    HATDEN  ▼.  BSOWH. 
No  citation. 

21  Ner.  325-331,  31   Pac  434.    COMSXOCK  MILL   ft  HIH.  CO.   t. 
ALLEN. 

Special  laws  —  Salaries  county  officers,  ^(^ted  in  State  v.  Spinner, 

22  Nev.  217,  37  Pac.  837,  as  to  power  of  legislature  to  enact  special 
laws  concerning  salaries  of  county  and  township  officers. 

Cited  in  reference  note  in  1  L.R.A.(N.S.)  153,  to  point  that  con- 
stitutional provision  regarding  salaries  is  not  violated  by  an  act 
allowing  larger  fees  to  officers  in  one  county  than  are  allowed  by  the 
general  statutes. 

21  HeT.  332-333.    STATE  ▼.  MURPHY. 
No  citation. 

21  Nev.  333-^38,  37  Am.  St.  Rep.  517,  31   Pac.  546,  18  L.R.A.  313. 
STATE  EX  REL  SUMMERFIELD  v.  CLAREIE. 

Statutory  construction  —  Rule  for.  —  Cited  in  State  v.  Board  of 
County  Commissioners,  23  Nev.  258,  45  Pac.  533,  as  to  rule  of  con* 
struction  where  language  of  statute  is  plain  and  free  from  am- 
biguity. 

Cited  in  reference  note  in  56  Am.  St.  Rep.  464,  to  point  that  if  the 
language  of  a  Constitution  is  plain  and  free  from  ambiguity,  the 
court  is  not  permitted  to  speculate  further  as  to  what  the  real  inten- 
tions of  the  framers  of  such  Constitution  may  have  been. 

Acceptance  of  Federal  office  —  Effect  on  state  office.  —  Cited  in  State 
ex  rel.  McMillan  v.  Sadler,  25  Nev.  173,  83  Am.  St.  Rep.  573,  58  Pac. 
289,  to  point  that  acceptance  of  Federal  office  is  resignation  of  state 
office. 

Notary  a  public  officer.  —  Cited  in  In  Re  Opinion  of  the  Justices,  73 
N.  H.  624,  62  Atl.  971,  5  L.R.A.(N.S.)  417,  to  point  that  notary  public 
is  a  public  officer. 

Cited  in  reference  note  in  21  L.R.A.  529,  as  to  who  are  public 
officers. 

"Eligibility''  to  office.  —  Cited  in  reference  note  in  53  Am.  St.  Rep. 
426,  to  point  that  the  meaning  of  the  word  "eligibility,"  when  used 
in  regard  to  the  qualifications  of  candidates  for  public  offices,  includes 
capacity  to  hold  as  well  as  to  be  elected,  and  is  no  less  applicable  to 
appointive  tban  to  elective  offices. 

21  Nev.  339-352,  31  Pac  64^    JONES  v.  PROSPECT  MT.  TUNNEL 
CO. 

Cited  in  reference  notes  in  61  L.R.A.  515,  as  to  right  of  defendant 
to  open  and  dose;  7  LJt.A.(N.S.)  823,  to  point  that  "rock  in  place,'* 
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as  used  in  the  mining  statutes,  means  rock  that  is  inclosed  and 
braced  in  the  general  mass  of  the  mountain^  as  distinguished  from 
float  soil  and  debris  of  the  surface. 

21  Her.  353-378,  31  Pac.  1009.    SIMPSON  ▼.  HARRIS. 

Evidence  —  Objection  insnfGLdent  —  Cited  in  Dutertre  y.  Shallenber- 
ger,  21  Nev.  609,  34  Pac  460,  to  point  that  claim  evidence  is  insuf- 
ficient to  justify  finding  is  an  objection  that  should  be  made  by  mo- 
tion  for  new  trial,  and  upon  statement  of  evidence. 

Jury  in  equity  case.  — Cited  in  Hulley  v.  Chedie,  22  Nev.  145,  58 
Am.  St.  Rep.  729,  36  Pac  786,  to  point  that  in  equity  ease  only 
special  issues  should  be  submitted  to  jury  and  direction  of  general 
finding  is  error. 

Fraudulent  assignment  of  note.  — Cited  in  Hulley  v.  Chedie,  28  Nev. 
146,  68  Am.  St.  Rep.  729,  36  Pac  787,  as  to  assignment  for  purpose 
of  hindering  delay  in  defrauding  creditors. 

Chattel  mortgage  —  Unrecorded. — Cited  in  Ruggles  v.  Cannedy,  127 
CaL  301,  53  Pac  916,  46  ULA.  376,  as  to  effect  of,  and  rights  under 
unrecorded  chattel  mortgage. 

21  Nev.  378-390,  32  Pac  190,  19  LJRJL  134.    STATE  EX  REL.  TOR- 
REYSON  ▼.  GRET. 

Statutes— Construction.  — Cited  in  State  ex  rel.  Coffin  v.  Howell, 
26  Nev.  104,  64  Pac.  468,  to  point  that  contemporaneous  construction 
placed  by  co-ordinate  branch  of  government  upon  a  matter  of  pro- 
cedure is  to  be  given  weight. 

Election  —  Failure  to  post  notice. — Cited  in  State  v.  Doherty,  16 
Wash.  389,  68  Am.  St.  Rep.  39,  47  Pac  960,  as  to  effect  of  failure 
to  post  notice  of  election. 

Constitutional  amendments.^ Cited  in  reference  notes  in  21  t^'RA, 
716;  31  LJI.A.  816;  34  L.RJ^.  97;  50  LJLA.  568,  as  to  adoption  of 
constitutional  amendments. 

21  Nev.  390-401,  32  Pac  437.    SAWYER  ▼.  DOOLET. 

Cited  in  State  ex  rel.  Coffin  v.  Horton,  21  Nev.  467,  84  Pac  816, 
as  to  rendering  of  services  claimed  by  relator. 

Taxation  —  Mode  for  assessing  railwaya.  —  Cited  in  Central  Pac  Ry. 
Co.  V.  Evans,  111  Fed.  76,  as  to  power  of  legislature  to  prescribe  dif- 
ferent means  and  methods  of  ascertaining  value  of  assessment  of  rail- 
roads from  other  property. 

Taxes  — Recovery  of  an  omitted  property.  —  Cited  in  Galusha  v. 
Wendt,  114  Iowa,  608,  87  N.  W.  515,  construing  §  1374,  of  the  Code 
of  1897,  holding  procedure  prescribed  for  the  recovery  of  taxes  on 
omitted  property,  constitutional. 

Judicial  power,  executive  function.  —  Cited  in  State  v.  Barker,  116 
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Iowa,  110,  93  Am.  St.  Bep.  238,  89  N.  W.  209,  67  UELA.  262,  to  point 
that  exereiM  of  judieial  power  may  be  essential  in  discharge  of  execu- 
tive functions. 

Tax-deed  — Effect  of.— Cited  in  Leigh  ▼.  Green,  64  Neb.  644,  90 
N.  W.  259,  discussing  effect  of  issuance  of  tax-deed  in  creating  new 
title  and  cutting  off  liens  and  incumbrances. 

Constitutional  law.  — Qted  in  Smith  t.  City  of  Seattle,  26  Wash. 
308,  €5  Pac  €16,  to  point  that  statute  can  be  declared  unconstitutional 
only  where  specific  restrictions  upon  power  of  legislature  can  be  shown 
have  been  transgressed,  not  upon  a  general  theory  statute  is  injuri- 
ous or  oppressive  or  impolitic,  or  that  it  conflicts  with  spirit  supposed 
to  pervade  Constitution,  but  not  expressed  in  words. 

21  Ner.  401-403,  32  Pac  490.    SANFX  ▼.  TOinffQ. 

Attachment.  —  died  in  Alpim  v.  Goodman,  3  Neb.  (Unof.)  398,  91 
N.  W.  631,  holding  where  one  attachment  defendant  sets  up  owner- 
ship of  attached  property,  this  point  is  litigated  and  judgment  in  favor 
of  defendant  does  not  discharge  the  attachment  it  cannot  thereafter 
be  objected  court  did  not  have  jurisdiction  to  determine  ownership  of 
property;  Alpim  v.  Goodman,  3  Neb.  (Unof.)  400,  91  N.  W.  631,  to 
point  that  order  denying  application  in  attachment  case  made  after 
judgment  for  it,  the  dischsjrged  attachment  was  void  and  unappeal- 
able. 

21  Nev.  404-409,  32  Pac  641.    FIRST  NAT.  BANK  t.  KREIO. 

Cited  in  reference  note  in  69  Am.  St.  Rep.  41,  46  L.R.A.  739,  U 
point  that  states  cannot  tax  mortgages  held  by  banks. 

21  Hey.  409-416,  32  Pac  673.    NEVADA  CENTRAL  R.  CO.  ▼.  DIS- 
TRICT COURT. 

Handamus.— Cited  in  State  ex  rel.  Office  Specialty  Mfg.  Co.  v.  Curler, 
26  Nev.  366,  67  Pac.  1077,  to  point  that  mandamus  will  lie  to  compel 
4ifficer  or  tribunal  exercising  judicial  functions  to  act,  but  not  for 
purposes  of  review. 

Certiorari.  —  Cited  in  Andrews  v.  Cook,  28  Nev.  271,  81  Pac.  304, 
to  point  that  an  error  in  exercise  of  power  will  not  be  reviewed  on  cer- 
tiorari; Chapman  v.  Justice  Court,  29  Nev.  180,  161,  86  Pac.  664,  to 
point  that  remedy  by  certiorari  cannot  be  resorted  to  where  the  right 
4»f  appeal  is  afforded. 

Cited  in  reference  notes  in  40  Am.  St.  Rep.  31,  to  point  that  certiorari 
issues  only  when  there  is  no  adequate  remedy  at  law,  and  that  among 
the  questions  which  cannot  be  presented  by  it  are  included  all  those 
which  in  the  particular  case  mig^ht  have  been  reviewed  by  appeal,  writ 
of  error,  motion  for  a  new  trial,  or  other  appropriate  proceedings  of 
the  party  might  have  availed  himself,  either  in  the  appellate 
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court  or  in  the  trial  court,  provided  such  court  had  jurisdictioB  of  him 
and  the  subject-matter  of  the  action  or  proceedings;  98  Am.  St.  Rep. 
899,  in  principal  case,  writ  of  certiorari  was  denied  where  justice  had 
wrongfully  dismissed  an  action,  an  appeal  lying  from  such  dismissal. 

21  Ner.  415^19,  32   Pac  849.    LAUDER  COUNTT  ▼.  HUMBOLDT 
COUNTY. 

Poor  —  Liability  of  county  for  support  of.  -*  Cited  in  Washoe  County 
V.  Eureka  County,  25  Nev.  361,  60  Pac.  377,  as  to  liability  of  a  county 
for  relief  and  support  of  its  poor;  Ogden  City  v.  Weber  County,  2S 
Utah,  137,  72  Pac.  436,  to  point  that  application  for  county  to  sup- 
port any  indigent,  sick,  or  poor  is  purely  statutory;  Board  of  ComTn 
V.  Board  of  Com'rs,  6  Wyo.  264,  44  Pac.  69,  to  point  that  where  in- 
digent person  to  whom  relief  is  extended  has  no  permanent  residence  in 
any  county,  account  will  be  divided  between  counties. 

Cited  in  reference  note  in  23  Eng.  Rul.  Cas.  51. 

21  Nev.  419-433,  32  Pac.  930.    STATE  v.  TROLSON. 

Uandamus.  ^  Cited  in  State  v.  Board  of  County  Commissioners,  22 
Nev.  263,  38  Pac.  668,  in  discussing  application  for  mandamus  to  com- 
pel payment  of  cost  in  principal  case. 

Statute  — Title.  — Cited  in  State  v.  Anaconda  Copper-Min.  Co.  23 
Mont.  503,  59  Pac.  856,  in  discussing  title  to  bill  and  effect  on  statut«^ 
where  title  broader  than  the  provisions  of  the  act. 

Cited  in  reference  note  in  64  Am.  St.  Rep.  77,  to  point  that  so  much 
of  an  act  as  is  expressed  in  its  title  is  valid,  but  the  remainder  is 
void.  This  general  rule  can  only  be  applied  where  the  parts  germane 
are  severable  from  those  which  are  not. 

"Embezile,"  impUes  what.  — Cited  in  Grin  v.  Shine,  187  U.  S.  190, 
47  L.  ed.  136,  23  Sup.  Ct.  102,  to  point  that  the  word  "embezzle" 
implies  fraud  of  intent,  and  addition  of  word  fraudulent  is  mere  sur- 
plusage; State  V.  Bogardus,  36  Wash.  307,  78  Pac.  944,  discussing 
fact  of  failure  to  make  entry  on  books  as  evidence  of  fraudulent  in- 
tent. 

Cited  in  reference  notes  in  64  Am.  St.  Rep.  91,  to  point  that  if  the 
title  of  a  statute  is  "To  further  define  and  punish  embezzlement,"  and 
section  1  of  the  Act  defines  embezzlement,  while  section  2  fixes  the 
punishment  for  a  violation  of  section  1,  the  Act  is  complete  in  itself, 
and,  if  it  does  not  confiict  with  other  existing  statutes  concerning  em- 
bezzlement and  its  punishment,  it  does  not  amend  such  statutes,  and 
cannot  be  held  unconstitutional  because  of  a  failure  of  the  title  to  ex- 
press the  subject  of  the  act;  87  Am.  St.  Rep.  39,  where  an  express 
a<rent  is  charged  with  the  embezzlement  of  certain  moneys,  the  fact 
that  the  money  received  was  still  in  the  safe  is  no  defense,  where 
lie  was  short  in  his  accounts  with  the  company  in  an  amount  larger 
than  that  alleged  to  have  been  embezzled. 
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21  Ner.  433-436.    EGAN  ▼.  JONES. 
No  citation. 

21  Ner.  437-440,  33  Pac.  865.    BROWN  v.  KILLABREW. 

Goyemmeiit  land  — Entry  by  force,  etc.  — Cited  in  Short  ▼.  Read, 
30  Nev.  381,  96  Pac  1061,  to  point  that  a  right  in  government  land 
cannot  be  initiated  by  trespass;  Nash  v.  McNamara,  30  Nev.  134,  93 
Pac.  408,  to  point  that  no  right  can  be  initiated  on  government  land 
in  actual  possession  of  another  by  fraudulent,  forcible  or  clandestine 
entry  thereon;  Tidwell  v.  Chiricahua  Cattle  Co.  5  Ariz.  365,  63  Pac. 
196,  to  point  that  person  cannot  forcibly  or  surreptitiously  enter  upon 
actual  and  exclusive  possession  of  another,  on  ground  that  title  is 
in  United  iStates  and  thereby  acquire  possession  of  land. 

21  NeT.  441-449,  33  Pac.  666.    DOUGLASS  ▼.  FOLSOM. 

Douglass  V.  Folsom,  22  Nev.  218,  38  Pac.  Ill,  same  case  on  second 
appeal. 

District  courts  —  Probate  matters.  —  Cited  in  In  Re  Foley,  24  Nev. 
212,  61  Pac.  836,  to  point  that  district  courts  are  vested  with  jurisdic- 
tion in  probate  matters,  which  jurisdiction  administered  under  same 
principles  as  applied  to  former  probate  courts;  Torreyson  v.  Bowman, 
26  Nev.  372,  68  Pac.  473,  to  point  that  allowance  for  services  of  an 
attorney  are  made  to  the  administrator  as  a  part  of  necessary  admin- 
istration expenses  and  not  to  the  attorney. 

Claim  against  estate.  —  Cited  in  reference  note  in  130  Am.  St.  Rep. 
311,  to  point  that  the  facts  on  which  claim  against  estate  of  decedents 
is  founded  may  be  stated  in  gieneral  terms;  and  while  they  should  be 
stated  clearly,  distinctly  and  concisely,  they  need  not  be  recited  with 
the  precision  and  particularity  of  a  complaint. 

21  Nev.  449-452,  33  Pac  659.    POUJADE  ▼.  RYAN. 

Mining  location  —  Natural  monuments.  —  Cited  in  Brady  y.  Husby, 
21  Nev.  465,  33  Pac.  802,  to  point  that  it  is  the  record,  and  not  the 
notice  of  location  of  mine  which  muHt  contain  reference  to  some  natu- 
ral object  or  permanent  monument. 

Cited  in  reference  note  in  7  J^.R.A.(N.S.)  838,  to  point  that  in  the 
absence  of  a  state  or  territorial  statute,  or  a  mining  regulation,  re- 
quiring it,  a  notice  of  location  of  a  raining  claim  is  not  defective  be- 
cause it  does  not  contain  a  description  of  the  claim  by  reference  to 
some  natural  object  or  permanent  monument;  it  is  only  the  record  of 
the  claim  which  is  required  to  contain  such  a  description  under  the 
Federal  statute. 

—  Record  of.  —  Cited  in  Ford  v.  Campbell,  29  Nev.  688,  92  Pac. 
208,  to  point  that  recording  mining  claim  is  not  made  essential  requisite 
to  valid  location  by  laws  of  Congress. 
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Cited  in  reference  note  in  7  L.RA.(NJ3.)  S71,  to  point  that  in  Ne- 
vada it  18  held  that  a  record  of  location  of  a  mining  claim,  containing 
Jk  reference  to  a  natural  object  or  permanent  monument,  it  not  required 
by  statute;  it  is  necessary  only  where  district  laws  require  it. 

Rules,  etc^  of  mining  districts.  —  Cited  in  reference  note  in  7 

LJIJV.(N.S.)  777,  to  point  that  rules,  by-laws,  tisages  and  customs  of 
«  mining  district  are  not  subject  of  judicial  notice;  they  must  be 
proved. 

21  Nev.  453-458,  33  Pac.  801.    BRAD7  v.  HUSBY. 

Mining  location.  ^  Cited  in  Ford  v.  Campbell,  29  Nev.  587,  92  Pne. 
208,  as  to  sufficiency  of  description  of  claim  in  mining  location;  Don- 
can  V.  Fulton,  16  Colo.  App.  153,  61  Pac.  248,  discussing  error  of  court 
in  refusing  to  admit  in  evidence  certificate  of  location  of  mine; 
Bramlett  v.  Flick,  23  Mont.  102,  57  Pac.  871,  discussing  notices  of  lo- 
eation  of  mining  claim  and  sufficiency  of  evidence  to  go  to  jury;  Farm- 
ington  Gold-Min.  Co.  v.  Rhymney  Gold  etc.  Co.  20  Utah,  370,  77  Am. 
St.  Rep.  916,  58  Pac.  834,  to  point  that  mere  imperfections  in  notice 
of  location  of  mine  will  not  render  location  void. 

Cited  in  reference  note  in  7  L.RJL(N.S.)  838,  to  point  that  in  the 
absence  of  a  state  or  territorial  statute,  or  a  mining  regulation,  re- 
quiring it,  a  notice  of  location  of  a  mining  claim  is  not  defective  be- 
cause it  does  not  contain  a  description  of  the  claim  by  reference  to 
some  natural  object  or  permanent  monument;  it  is  only  the  record 
of  the  claim  which  is  required  to  contain  such  a  description  under  the 
Federal  statute. 

Record  of.  — Cited  in  Ford  v.  Campbell,  29  Nev.  587,  92  Pae. 

208,  to  point  that  the  recording  of  a  mining  claim  is  not  essential 
to  its  location  under  the  laws  of  Congress. 

Gted  in  reference  note  in  7  L.R.A.(N.S.)  871,  to  point  that  in 
Nevada  it  is  held  that  a  record  of  location  of  a  mining  claim,  con- 
taining a  reference  to  a  natural  object  or  permanent  monument,  is 
not  required  by  statute;  it  is  necessary  only  where  district  laws  re- 
-quire  it. 

Monuments  and  markings.  — Cited  in  Smith  v.  Newell,  86  Ved^ 

58,  discussing  sufficiency  of  monuments  and  markings  of  mining 
claim;  Vogel  v.  Warsing,  146  Fed.  952,  77  C.  C.  A.  199,  in  discuaaing 
what  are  natural  objects  and  sufficiency  of  reference  to  them  aa  aionii- 
ments  in  recorded  description  of  mining  claim. 

21  Nev.  459-461.    COLQUHUON  t.  WELLS,  FARGO  &  Ca 

No  citation. 

21  Nev.  462-466,  34  Pac.  250.    IN  RB  ESTATE  OF  NICKALS. 
Guardian.  — Cited  in  reference  notes  in  89  Am.  St.  Rep.  271,  to  point 
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that  at  common  law,  the  power  of  a  guardian  is  purely  local,  and  is 
confined  to  the  state  or  country  in  which  his  authority  arises.  "Ex- 
cept as  to  a  matter  of  comity,  and  to  a  very  limited  extent,  guardians 
appointed  in  one  state  are  not  recognized  as  such,  or  as  having  any 
power  or  authority  in  any  other  state;"  89  Am.  St.  Rep.  274,  where 
foreign  guardian  has  been  deprived  of  this  custody  by  force  or  fraud, 
the  court  continues:  ''His  appointment  in  another  state,  as  a  guar- 
dian of  an  infant,  with  powers  and  duties  similar  to  those  which  are 
by  our  laws  vested  in  guardians  over  the  persons  of  their  wards,  would 
entitle  him  to  ask  that  the  comity  of  friendly  states  having  similar 
laws  and  usages  should  be  so  far  recognized  and  executed  as  to  sur- 
render to  him  the  infant,  so  that  he  might  be  again  restored  to  full 
rights  and  power  over  him,  by  removing  him  to  the  place  of  his  domi- 
cile;" 7  L.R.A.(N.S.)  306,  the  rights  and  powers  of  guardians  are  con- 
sidered as  strictly  local,  and  not  as  entitling  them  to  exercise  any  au- 
thority over  the  person  or  personal  property  of  their  wards  in  other 
fltatea,  upon  the  same  general  reasoning  and  policy  which  have  circum- 
scribed the  rights  and  authorities  of  executors  and  administrators." 
This  statement  has  been  frequently  approved  by  the  courts. 

21  Nev.  46^-469,  34  Pac.  316,  381.    STATE  EX  HSL.  COFFIN  v.  HOR- 
TON. 

Public  officer  —  Duty  to  known  power  of.  —  Cited  in  Mullan  v.  State, 
114  Cal.  687,  46  Pac.  673,  34  L.RJl.  264,  to  point  that  person  dealing 
with  public  officer  is  bound  at  his  peril  to  ascertain  extent  of  power 
to  bind  state;  Young  v.  State,  19  Wash.  636,  54  Pac.  87,  discussing 
legal  power  of  governor  to  execute  contract  in  suit  on  behalf  of  the 
state. 

Claim  Agaiaat  state.  —  Cited  in  reference  notes  in  42  L.R.A.  34,  to 
point  that  claims  for  attorneys'  fees  did  not  constitute  a  claim 
against  the  state,  under  a  statute  providing  that  no  claim  for  services 
shall  be  allowed  unless  such  services  "shall  be  especially  authorized 
by  law  and  an  appropriation  made  for  its  payment,"  where  the  em- 
ployment was  not  made  by  the  party  having  authority,  and  there  was 
no  appropriation;  42  L.RA.  39,  a  claim  against  state  was  denied 
where  alleged  services  should  be  performed  by  another;  42  L.R.A.  61, 
an  attorney  had  no  claim  against  the  state  for  services  rendered  at 
the  request  of  the  state  board  of  examiners  in  assisting  the  attorney- 
general  to  prosecute  or  defend  actions  for  the  collection  of  public 
revenue,  as  the  employment  was  not  by  a  party  who  could  bind  the 
state  under  Nev.  Gen.  Stat.  §  1779,  making  it  the  duty  of  the  attorney - 
general  to  prosecute  all  state  cases,  and  under  S  1813,  making  it 
the  duty  of  the  state  comptroller  to  institute  and  prosecute  all  proper 
suits  for  the  recovery  of  any  debts,  money,  or  property  of  the  state, 
and  to  direct  and  superintend  the  collection  of  all  moneys  due  to  tho 
state. 
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21  Ner.  469-607,  84  Pac  381.  EDWARDS  ▼.  CARSON  WATER  CO. 
Cited  in  Wright  v.  Canon  Water  Co.  22  Nev.  307,  39  Pac.  873,  aa 
to  effect  of  testimony  in  principal  case  at  bar  aa  controlling;  Wright 
T.  Carson  Water  Co.  22  Nev.  308,  39  Pac  875,  to  point  that  questions 
at  issue  were  determined  in  principal  case;  cited  in  dis.  op.  of  Bigis- 
low,  J.,  in  Wright  ▼.  Carson  Water  Co.  23  Nev.  47,  42  Pac.  199» 
as  to  position  of  dissenting  judge  in  principal  case. 

Private  bank  — Title  to  deposit  in.  — Cited  in  Ex  parte  Rickey,  lOO 
Pac.  (Nev.)  140,  in  discussing  title  to  deposits  made  in  private  bank 
with  receiving  teller. 

Corporation  —  Deed,  etc.,  of,  how  executed.  —  Cited  in  Nevada  Nickel 
Syndicate  v.  National  Nickel  Co.  96  Fed.  147,  to  point  that  deed  or 
mortgage  cannot  be  executed  by  individual  director  of  corporation, 
not  acting  as  board,  without  authority  conferred  by  by-laws. 

Agent  —  Authority  to  bind  principal.  —  Cited  in  German  Sav.  Bank 
v.  Des  Moines  Nat.  Bank,  122  Iowa,  742,  98  N.  W.  608,  to  point  tnat 
agent  cannot  bind  principal  in  matter  touching  agency  where  known 
to  be  acting  for  himself  or  to  have  adverse  interest;  Helena  Nat. 
Bank  v.  Rocky  Mountain  Tel.  Co.  20  Mont.  388,  63  Am.  St.  Rep.  630, 
61  Pac  832,  aa  to  authority  of  agent  of  non-trading  corporation. 

21  Nev.  507-510,  34  Pac.  449.    DUTERTRS  ▼.  SHALLENBERGER. 

Cited  in  South  End  Mtn.  Co.  v.  Tinney,  22  Nev.  27,  35  Pac.  90, 
as  to  right  of  defendant  to  set  up  equitable  defense  in  action  for 
possession  of  lands,  and  manner  of  trial;  Pinkham  v.  Pinkham,  6(^ 
Neb.  611,  83  N.  W.  841,  discussing  statute  of  limitations  aa  barrier 
to  prevent  reforming  instrument. 

21  Nev.  510-517,    34    Pac    450.    STATE    EX    REL.    POWNINO    t. 
JONES. 

Contract  —  Breach  of.  —  Cited  in  Hutchens  v.  Sutherland,  22  Kev. 
866,  40  Pac.  410,  to  point  that  where  one  instrument  contains  twa 
separate  and  distinct  contracts,  a  breach  of  one  will  not  constitute 
breach  of  the  other;  Braden  v.  Randies,  128  Iowa,  657,  105  N.  W. 
196,  to  point  that  contract  for  sale  of  property  is  entire,  and  tha 
law  will  not  separate  that  which  in  its  nature  is  entire. 

Cited  in  reference  notes  in  59  Am.  St.  Rep.  278,  to  point  that  entirety 
of  contract  depends  upon  intention  of  parties.  The  covenants  of  an 
entire  contract  are  mutual  and  dependent.  Covenants  are  to  be  con- 
sidered dependent  or  independent  according  to  intention  and  meaning 
of  parties  to  be  deduced  from  the  terms  of  the  whole  instrument 
and  the  good  sense  of  the  case,  without  regard  to  technicalities,  or  the 
collocation  of  the  several  stipulations;  59  Am.  St.  Rep.  279,  as  to  what 
constitutes  an  entire  contract. 

21  Nev.  517 — u    STATE  EX  REL.  MOCK  v.  T0RRS7S0N. 

No  citation. 
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21  Nev.  13-19,  23  Pac  799.    STATE  y.  SADLER. 

22  Nev.  15-19.    STATE    EX    HEL.    BECK    ▼.    WASHOE    C0T7NT7 
COAf'RS. 

No  citation. 

22  Nev.  19-71,  35  Pac.  89,  106.    SOUTH  END  HIN.  CO.  v.  TINHET. 
South  End  M.  C6.  y.  Tinney,  22  Nev.  221,  38  Pac.  401,  same  cane 

on  second  appeal. 

Appeal  —  Notice  of  intention.  —  Cited  in  State  t.  Murphy,  29  Nev. 
253,  88  Pac  337,  as  to  time  within  which  notice  of  intention  to  appeal 
must  be  given. 

Mining  claims  —  State  restriction  of  area.  —  Cited  in  Horst  v.  Shea,. 

23  Mont.  396,  59  Pac.  366,  discussing  the  state  restriction  of  area  of 
mining  claim  and  reason  therefor. 

—  Ejectment,  equitable  defense.  —  Cited  in  Power  v.  Sla,  24  Mont. 
250,  61  Pac.  470,  discussing  equitable  defense  to  action  on  ejectment 
for  mining  claim  and  what  equities  must  be  shown. 

Cited  in  reference  note  in  68  L.R.A.  848,  as  to  rights  of  parties  in 
action  to  recover  possession  of  mining  claim  as  controlled  by  par- 
ticular facts  in  principal  case. 

Patent  to  land.  —  Cited  in  Murray  v.  Montana  Lumber  etc.  Co.  25 
Mont.  21,  63  Pac.  720,  discussing  patents  and  rights  thereunder. 

Cited  in  reference  note  in  87  Am.  St.  Rep.  405,  to  point  that  where 
one  abandons  his  application  for  a  patent  and  ceases  to  work,  without 
having  obtained  a  certificate  of  purchase,  the  claim  is  open  to  relo- 
cation. 

Jury  trial  —  Demand  for  properly  refused,  when.  —  Cited  in  Hotaling 
v.  Tecumseh  Nat.  Bank,  55  Neb.  8,  75  N.  W.  243,  to  point  that  where 
issues  as  made  up  are  some  triable  by  jury  and  some  triable  to  court 
and  demand  for  jury  to  try  all  issues  made  may  properly  be  refused. 

611 


22  Nev.  71-109      NOTES  ON  NEVADA  REPORTS.  (112 

22  Ney.  71-80,  35  Pac.  300.    STATE  EX  REL.  HUMBOLDT  COUH- 
T7  ▼.  BLOSSOM. 

MandAmns.  — Cited  in  Hardin  v.  Guthrie,  26  Nev.  252,  66  Pac  745, 
to  point  that  mandamus  will  lie  to  compel  judicial  and  quasi  judicial 
officers  to  act;  State  r.  Curler,  26  Nev.  356,  67  Pac.  1077,  to  point 
that  mandamus  will  lie  to  compel  officer  or  tribunal  to  act,  but  not 
to  review  proceedings;  State  v.  Boerlin,  30  Nev.  477,  98  Pac  404, 
to  point  that  mandamus  will  not  lie  to  review,  regulate,  revise,  or 
annul  official  discretion  of  board  of  county  commissioners  after  they 
have  acted;  Pyke  v.  Steunenberg,  5  Ida.  626,  51  Pac  618,  to  point  that 
in  mandamus  where  respondent  admits  existence  of  facts  duty  be- 
comes ministerial  and  writ  will  issue. 

Cited  in  reference  note  in  58  LJtA..  853,  to  point  that  writ  of  man- 
damus will  issue  from  supreme  court  in  exercise  of  original  jurisdic- 
tion. 

Appeal  —  Estoppel  to  deny  judgment  final— Cited  in  Costello  v. 
Scott,  30  Nev.  88,  94  Pac  223,  to  point  that  where  parties  treat  judg- 
ment as  final  and  appeal  therefrom  as  such,  they  are  estopped  to  deny 
that  it  is  a  final  judgment. 

Claim  against  county — Presentation  and  enforcement.  — Cited  in 
Vincent  v.  Lincoln  County,  62  Fed.  707,  discussing  necessity  of  pre- 
sentation  of  claim  for  allowance  to  county  board  before  bringing  ac- 
tion; Whitaker  etc.  Co.  v.  Roberts,  155  Fed.  887,  to  point  that  whera 
county  board  refuses  to  provide  for  payment  of  claim  after  it  is  re- 
duced to  judgment,  the  proper  remedy  is* by  mandamus. 

22  Nev.  80-88^    35   Pac   485.    STATE   EX   REL.    HATES   ▼.    GAL- 
LAGHER. 

Tax-payer  —  Suit  by.  —  Cited  in  Hayes  v.  Davis,  23  Nev.  320,  46 
Pac.  889,  as  to  right  of  resident  tax-payer  to  invoke  equity;  State  ▼. 
White  Pine  County,  101  Pac  (Nev.)  106,  discussing  right  of  individual 
tax- payer  to  commence  action  to  adjudicate  legality  of  claim  present- 
ed against  county. 

22  Nev.  91-102,  35  Pac  833.    SINGLETON  ▼.  EUREKA  COtnVTT. 

Constitntional  law.  — Cited  in  Schweiss  v.  District  Court,  23  Nev. 
231,  45  Pac.  290,  34  L.R.A.  604,  discussing  sections  20  and  25  of  art 
rV.  of  state  constitution;  Murnane  v.  City  of  St.  Louis,  123  Mo.  490, 
27  S.  W.  713,  discussing  constitutionality  of  Act  March  14,  1893, 
providing  classification  of  cities. 

22  Nev.  103-109,  36  Pac  459.    WIGGmS  ▼.  HENDERSON. 

Certiorari.  —  Cited  in  Chapman  v.  Justice  Court,  29  Nev.  160,  161, 
86  Pac.  554,  to  point  that  writ  of  certiorari  will  not  lie  in  those 
where  the  right  of  appeal  exists. 
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Cited  in  reference  note  in  61  LJt^  37,  as  to  supremacy  of  higher 
court  over  lower. 

Appeal  from  justice  ^- Jurisdiction.  —  Cited  in  Htchett  ▼.  Henley, 
104  Pac.  (Xev.)  1066,  to  point  that  appeal  from  justice  of  peace  in 
case  in  which  he  is  without  jurisdiction  will  not  confer  jurisdiction 
upon  district  court. 

Construction  of  statute.  —  (^ted  in  Anderson  y.  Feutsch,  105  Pac. 
(Kev.)  100,  in  construing  Compiled  Laws,  §  271,  remarking  provisions 
of  statute  were  involved  in  principal  case  but  statute  not  construed. 

Judgment  by  default  —  AppeaL  —  Cited  in  Italian -Swiss  etc.  Colony 
T.  Bartagnolli,  9  Wyo.  207,  61  Pac.  1020,  discussing  question  where 
judgment  rendered  upon  personal  service  of  summons  and  upon  default, 
in  compliance  with  provision  of  statute,  whether  it  can  be  reversed 
upon  appeal. 

Cited  in  reference  note  in  51  L.R.A.  89,  to  point  that  no  appeal 
to  the  district  court  lies  from  a  judgment  by  default  rendered  in  a 
justice's  court,  there  being  no  issue  of  law  or  fact  to  be  tried  upon  such 
appeal.  And  where,  in  such  case,  the  justice's  power  has  exceeded  its 
Jurisdiction,  certiorari  is  the  proper  remedy. 

22  Ner.  109-127,  86  Puc  662.    BECK  ▼.  THOMPSON. 

Beck  T.  Thompson,  22  Nev.  368,  40  Pac  517,  same  case  on  second 
appeal. 

New  tiiaL  — Cited  in  Watt  ▼.  Nevada  Cent.  R.  Go.  23  Nev.  171, 
62  Am.  St.  Rep.  772,  44  Pac.  427,  as  to  duty  of  supreme  court  to  look 
into  evidence  and  grant  new  trial,  when;  Bliss  v.  Grayson,  25  Nev. 
341,  59  Pac  890,  as  to  failure  to  serve  notice  of  motion  for  new  trial 
and  who  may  complain. 

Appeal  —  Findings  considered  when.  —  Followed  in  Adams  v.  Rogers, 
102  Pac  (Nev.)  699,  on  point  findings  of  district  court  cannot  be 
oonsidered  on  appeal  unless  embodied  in  a  bill  of  exceptions. 

22  Nev.  127-146,  58  Am.  St  Rep.  729,  36  Pac  783.    HULLBY  v. 
CHEDIC. 

Distinguished  in  Coe  v.  Waters,  7  Colo.  App.  206,  43  Pac.  157, 
eourt  refusing  to  express  opinion  as  to  rule  laid  down  in  principal 


Gaxnishment  —  Cited  in  Wilson  v.  Sax,  21  Mont.  398,  54  Pac  53, 
in  reference  to  specific  lien  on  personal  property  of  debtor,  not  capable 
of  manual  delivery,  in  possession  of  garnishee,  by  virtue  of  garnish- 
ment. 

Cited  in  reference  notes  in  61  Am.  St.  Rep.  637,  to  point  that  a 
notice  of  garnishment  served  upon  a  debtor  gives  the  creditor  a  right 
of  action  against  the  garnishee  for  money  or  property  in  his  hands, 
owing  or  belonging  to  the  party  against  whom  the  writ  runs;  but  it 
does  not  create  a  lien  on  all  the  garnishee's  property  which  may  subse- 
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quently  be  delivered  in  payment  of  the  debt;  70  Am.  St.  Bep.  929, 
garnishment  by  the  plaintiff  of  a  debt  due  the  defendant  creates  an 
inchoate  right  to  a  lien  upon  the  property  of  the  garnishee. 

Supplementary  proceedings.  —  Cited  in  Wilson  ▼•  Sax,  21  Mont.  AlO, 
54  Pac  68,  discussing  supplementary  proceedings  and  necessity  for  re- 
sort to. 

22  Her.  146-155,  36  Pac  782.    GARDNER  t.  PIERCS. 

Cited  in  Price  ▼.  Stratton,  45  Fla.  544,  33  So.  647,  to  point  thai 
record  of  deed  gives  full  notice  of  claim. 

22  Ner.  156-169,  37  Pac  240.    GARDNER  ▼.  BROWN. 

Claim  and  delivery  —  Complaint  in.  —  Cited  in  Glass  v.  Basin  ete.  Mib. 
Co.  31  Mont.  29,  77  Pac  303,  discussing  the  requirements  of  com- 
plaint in  action  of  claim  and  delivery. 

Possession  necessary  to.— -Cited  in  Robb  v.  Dobrinski,  14  Okla. 

570,  78  Pac  103,  to  point  that  action  of  replevin  cannot  be  maintained 
against  one  not  in  actual  and  constructive  possession  of  property  unlesa 
he  has  lo3i,  disposed  of,  or  removed  same  with  intention  of  avoiding 
the  writ;  Dow  v.  Dempsey,  21  Wash.  98,  57  Pac.  358,  to  point  that 
where  it  appears  property  sought  to  be  recovered  by  replevin  is  not 
actually  and  constructively  in  possession  or  under  control  of  defend- 
ant case  cannot  be  maintained. 

Cited  in  reference  notes  in  80  Am.  St.  Rep.  745,  to  point  that  neces- 
sity of  possession  of  defendant  and  plaintiff's  right  to  possession  as  neo- 
essary  for  maintenance  in  action  of  "claim  and  delivery"  of  personal 
property;  18  L.RJk.(N.S.)  1273,  replevin  would  not  lie  against  an  offi- 
cer who  had  levied  upon  the  goods  under  a  writ,  but  had  sold  them 
previous  to  the  comm«tncement  of  the  action. 

22  Nev.  169-185»  58  Am.  St  Rep.  738,  37  Pac  240.    COFFIN  t.  BELL. 

Summons  —  Power  of  conrt  over.  — Cited  in  Ridenbaugh  v.  SandUn, 
14  Idaho,  478,  125  Am.  St.  Rep.  175,  94  Pac.  829,  as  to  power  of  court 
over  summons  after  same  has  been  filed. 

— — ^Service  or  voluntary  appearance  necessary.  —  Cited  in  reference 
note  in  61  Am.  St.  Rep.  644,  to  point  that  absence  of  legal  service  or 
authorized  appearance  is  jurisdictional  and  without  jurisdiction  no 
judgment  can  be  entered  under  which  any  rights  can  be  lost  or  ac- 
quired. 

Constructive  service. — Cited  in  reference  notes  in  89  Am.  St. 

Rep.  762,  to  point  that  if  constructive  service  is  relied  upon  to  sus- 
tain a  judgment,  there  must  have  been  a  strict  compliance  with  the 
statute;  90  Am.  St.  Rep.  345,  and  96  Am.  St.  Rep.  255,  if  constructive 
service  of  process  is  relied  upon  to  sustain  a  judgment,  there  must 
have  been  a  strict  compliance  with  the  provbions  of  the  statute;  124 
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Am.  St.  Rep.  623,  in  service  of  process  made  by  publication  the  stat* 
ate  must  be  strictly  followed. 

22  NeT.  185-202»  58  Am.  St.  Rep^  742,  37  Pac.  360.    DEEGAH  ▼. 

DEEGAN. 

Followed  in  Deegan  v.  Deegan,  22  Nev.  202,  203,  37  Pac.  363,  the 
same  question  being  presented. 

Attachment  —  Liability  on  undertaking.  —  Cited  in  Harrington  v. 
Gordon,  42  Wash.  696,  80  Pac.  188,  discussing  liability  on  undertaking 
on  attachment,  when  same  is  wrongfully  obtained. 

Guardianship  matters.  —  Cited  in  reference  notes  in  61  Am.  St.  Rep. 
€67,  and  68  Am.  St.  Rep.  601,  that  the  judgment  of  a  court  having 
original  jurisdiction  of  guardianship  matters  is  conclusive  until  re- 
versed, modified,  or  impeached;  80  Am.  St.  Rep.  660,  the  investment 
of  a  ward's  money  by  a  guardian  in  his  own  business  is  a  conversion 
of  such  money,  for  which  he  becomes  immediately  liable  on  his  bond. 

Judgment  binding  principal  concludes  surety.  —  Cited  in  reference 
notes  in  81  Am.  St.  Rep.  268,  and  97  Am.  St.  Rep.  367,  to  point  that 
whatever  binds  and  concludes  principal  equally  binds  and  concludes 
sureties. 

Authority  of  attorney  to  appear.  ^  Cited  in  reference  note  in  126 
Am.  St.  Rep.  43,  to  point  that  on  collateral  attack  the  authority  of  an 
attorney  to  appear  for  the  person  whom  he  assumes  to  represent  is 
conclusively  presumed. 

22  Nev.  202-203.    DEEGAN  v.  DEEGAN. 

No  citation. 

22  Nev.  203-212.    STATE  EX  SEL.  CAUGHLIN  ▼.  ALT,  ET  AL., 
WASHED  COUNTY  COMERS. 
No  citation. 

22  Nev.  213-17.    STATE  EX  SEL.  McNAMEE  t.  SFINNES. 
No  citation. 

22  Nev.  217-221.    DOUGLASS  T.  FOLSOH. 
No  citation. 

22  Nev.  221-228,  38  Pac  401.    SOUTH  END  MIN.  CO.  v.  TINNET. 

Mining  location  —  Statute  begins  to  run  when.  —  Cited  in  Tyce  Con- 
solidated Min.  Co.  V.  Langstedt,  136  Fed.  128,  69  C.  C.  A.  648,  to  point 
that  statute  of  limitations  does  not  begin  to  run  against  claimants  to 
mining  location  before  his  patent  issues. 

Cited  in  reference  notes  in  76  Am.  St.  Rep.  481,  to  point  that  in 
case  of  public  lands  the  statute  of  limitations  can  begin  to  run  against 
m  patentee  of  the  United  States  only  from  the  issuance  of  his  patent. 
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and  not  from  the  date  of  his  final  payment,  and  certificate  of  purehaae; 
76  Am.  St.  Rep.  486,  final  payment  by  patentee  and  issuance  of  certill- 
cate  of  purchase  by  government  does  not  set  the  statute  of  limitatioiia 
in  motion. 

22  Ner.  226-242,  38  Pac  441.    GEORGE  ▼.  HSVADA  CEKT.  R.  00. 

Cited  in  Wright  v.  Carson  Water  Co.  23  Nev.  45,  42  F^c  198,  to 
point  that  ratification  is  question  of  fact  for  jury. 

22  NcT.  242-248»  38  Pac  439.    AUTHORS  y.  BRTAHT. 

Water-rights.  ^  Cited  in  Walsh  ▼.  Wallace,  26  Nev.  331,  99  Am.  St. 
Rep.  692,  67  Pac.  919,  to  point  that  judgment  and  decree  in  action 
effecting  water  for  irrigation  should  be  definite  and  certain;  Ennor  ▼. 
Raine,  27  Nev.  219,  74  Pac  4,  as  to  creation  of  right  in  water  by  pre- 
scription; Smith  T.  North  Canyon  Water  Co.  16  Utah,  203,  52  Pac 
286,  to  point  that  action  of  ownership  and  use  of  water  not  only  pi«- 
eludes  presumption  of  abandonment  but  also  precludes  statutory  bar 
of  right  to  use. 

Cited  in  reference  notes  in  93  Am.  St.  Rep.  730,  to  point  that  where 
there  is  no  interruption  in  the  use  of  the  water  by  the  person  having 
a  paramount  right  or  in  the  possession  and  use  by  any  other  under  a 
claim  of  right  for  however  short  a  time,  then  the  continuity  of  the 
adverse  use  of  possession  is  broken,  and  there  can  be  no  prescription 
unless  founded  upon  a  new  possession  and  use  taken  and  maintained  for 
the  statutory  period  after  such  interruption  terminates. 

died  in  reference  note  in  10  Eng.  RuL  Cas.  95. 

22  Nev.  248-259, 58  Am.  St.  Rep.  750,  38  Pac  57%  26  L.R.A.  749.    HUM- 
BOLDT COUHTT  ▼.  LAHDER  COUNTY. 

Boundaries.  —  Commissioners  to  settle.  —  Cited  in  Watkins  r.  Childs, 
80  Vt.  104,  66  Atl.  807,  to  point  that  there  must  exist  equity  produced 
by  act  of  defendant  or  danger  of  multiplicity  of  suit  to  warrant  ap- 
pointment of  commissioners  to  settle  boundaries. 

Cited  in  reference  note  in  67  Am.  St.  Rep.  948,  to  point  that  equity 
has  no  jurisdiction  to  settle  the  title  and  boundaries  of  land  where  the 
plaintiff  has  no  equity  against  the  party  who  is  holding  the  land; 
119  Am.  St.  Rep.  67,  the  nonexistence  or  inadequacy  of  other  remedy 
alone  will  not  induce  a  court  of  chancery  to  act  in  a  matter  of  boun- 
daries. There  must  be  some  act  on  the  part  of  the  defendant  or  his 
predecessors  in  interest,  or  some  default  of  duty  on  his  or  their  part, 
sufficient  to  invoke  the  jurisdiction  of  the  court;  119  Am.  St.  Rep.  70» 
where  the  boundary  is  confused,  and  because  of  it  the  complainant  i« 
likely  to  be  exposed  to  the  necessity  of  maintaining  or  defending  a 
multiplicity  of  suits,  there  are  several  dicta  to  the  effect  that  a  auit 
to  settle  the  boundary  is  maintainable;  119  Am.  St.  Rep.  72,  suit  may 
be  maintained  by  one  county  against  another  for  the  purpose  of 
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taiiung  the  boundary  between  them,  but  if  so,  the  jurisdiction  is  subject 
to  the  same  limitations  as  when  a  suit  is  brought  by  one  private  pro- 
prietor against  another. 

22  Nev.  260-262,  38  Pac.  670.    NESBITT  t.  PIOCHS  CONSOL.  MIN.  & 
S.CO. 

Cited  in  reference  note  in  16  LJt.A.(N.S.)  223,  to  point  that  an  agree- 
ment by  the  owner  of  a  mine  to  pay  for  aU  coal  sold  to  one  wlio  had 
a  contract  with  the  mine  to  fumidi  it  with  coal  was  held  to  be  an 
original  promise,  and  not  within  the  statute  of  frauds. 

22  Nev.  263-264,  38  Pac   66&    STATE  EX  SEL.  TORREYSON  v. 
JAMES. 

Mandamus.  — Cited  in  State  v.  Boerlin,  30  Nev.  477,  98  Pac.  404,  to 
point  that  mandamus  will  not  lie  where  there  is  a  plain,  speedy  and 
adequate  remedy  at  law. 

Cited  in  reference  note  in  68  LJIJ^.  860,  to  point  that  mandamus 
should  be  resorted  to  in  Nevada  only  when  the  usual  and  ordinary 
writs  fail  to  afford  adequate  relief,  and  without  it  there  would  be  a 
failure  of  justice.  If  there  is  an  adequate  remedy  at  law  the  supreme 
eourt  has  no  jurisdiction  of  the  subject-matter. 

22  Nev.  264-272,  38  Pac.  668.    STATE  EX  REL.  GUINAN  ▼.  MEDER. 

Constitutional  law.  — CSted  in  State  v.  Wheeler,  23  Nev.  148,  44  Pac. 
430,  in  disposing  of  case  without  deciding  constitutional  question  raised. 

Mandamus.  —  Cited  in  State  v.  Stoddard,  25  Nev.  465,  62  Pac.  241, 
51  L.R.A.  234,  as  to  granting  of  writ  of  mandamus  by  supreme  court  in 
its  discretion;  State  v.  Boerlin,  30  Nev.  477,  98  Pac.  404,  to  point  that 
mandamus  will  not  lie  unless  a  clear  legal  right  to  remedy  is  shown. 

Election  — Notice.  — Cited  in  People  v.  Shaver,  127  Cal.  351,  59  Pac. 
785,  to  point  that  notice  contemplated  by  §  907  of  Political  Code  is 
as  much  a  part  of  machinery  of  an  election  as  provision  for  canvassing 
returns  and  registration  of  results. 

22  Nev.  272-280,  39  Pac.  326.    SCHNEIDER  v.  BRAT. 

Clt€d  in  Averyt  v.  Williams,  8  Ariz.  358,  76  Pac.  464,  discussing  pres- 
ervation of  ballots  and  their  admission  as  proof. 

22  Nev.  280-285,  39  Pac.  670.    EX  PARTE  GARDNER. 

Act,  order,  etc.,  of  court  away  from  place  fixed.  —  Cited  in  Ex  parte 
Wonacott,  27  Nev.  100,  73  Pac.  661,  and  Gamble  v.  District  Court,  27 
Nev.  246,  74  Pac.  532,  as  to  want  of  power  of  court  to  act  away  from 
place  fixed  for  their  term;  In  Re  Steele,  161  Fed.  892,  to  point  that 
judge  alone  does  not  constitute  court  and  provision  at  another  time  and 
place  or  in  another  manner  than  specified  by  law  are  coram  non  judice 
and  void. 
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—  Disobedience  not  contempt.  —  Cited  in  reference  note  in  16  t^R^a, 
(N.S.)  1065,  to  point  that  there  is  no  contempt  in  violatin^f  nn  order 
made  by  a  court  in  a  divorce  suit,  relating  to  the  custody  of  a  child^ 
where  the  order  waa  made  in  a  district  other  than  that  in  which  the 
cause  was  pending. 

22  Nev.  285-304,  39  Pac.  733.    STATE  ▼.  VAUGHAN. 

Challenge  of  jury  —  Implied  bias.  —  Cited  in  State  v.  Hartley,  22  Nev. 
356,  40  Pac.  374,  28  L.R.A.  39,  to  point  that  not  only  must  challenge 
be  made  before  the  jury  is  completed,  but  particular  ground  thereof 
must  be  stated;  State  v.  Simas,  25  Nev.  450,  62  Pac.  246,  to  point 
that  challenge  for  implied  bias  must  state  one  or  more  of  the  grounds 
specified  in  statute  and  failing  to  do  this  does  not  raise  a  point  on 
consideration  on  appeal. 

Homicide  —  Evidence  and  malice.  —  State  v.  Barber,  13  Idaho,  85, 
88  Pac.  424,  discussing  restriction  of  evidence  offered  to  prove  threats 
by  deceased;  Territory  v.  Lucero,  8  N.  M.  554,  46  Pac.  21,  discussing  in- 
struction  as  to  malice  in  homicide  case;  State  v.  Ellsworth,  30  Ore.  155, 
47  Pac.  201,  to  point  that  fact  killing  was  intentional  does  not  neoessa- 
rily  prove  that  it  was  with  malice. 

Cited  in  reference  notes  in  89  Am.  St.  Rep.  706,  to  point  that  on  trial 
for  murder  when  the  homicide  is  admitted  or  proved  to  have  been  com- 
mitted by  the  defendant,  he  cannot  prove  threats  made  by  the  deceased 
against  him  without  also  proving  that  such  threats  came  to  his  knowl- 
edge prior  to  the  killing;  56  L.R.A.  383,  the  fact  that  statements  by 
deceased  that  he  expected  to  die,  received  as  his  dying  declaration,  were 
not  all  made  prior  to  his  first  relation  of  the  circumstances  of  the  homi- 
cide, is  immaterial  when  the  circumstances  were  told  several  times 
after  they  were  made;  and  in  fact  the  only  figure  these  state- 
ments cut  is  to  show  that  his  relation  of  the  circumstances  was  made 
under  the  expectation  of  impending  death.  Where  they  show  that 
from  the  first  he  had  no  hopes  of  recovering;  56  L.R.A.  408,  statements 
of  deceased  are  admissible  as  dying  declarations  where  the  evidence 
shows  that  he  was  shot  about  11  o'clock  in  the  forenoon;  that  he  fell 
at  the  place  where  shot,  or  very  near  it,  and  lay  there  until  carried 
to  the  house,  where  he  died  about  4  o'clock  in  the  afternoon;  that  he 
suffered  greatly  from  the  wound,  and  stated  that  *'he  was  going  to  die, 
and  he  knew  he  was  going  to  die  right  away;"  that  he  refused  to  take 
medicine,  saying  that  it  was  no  use  to  take  it,  there  was  nothing  which 
could  do  him  any  good;  that  a  physician  had  been  sent  for,  but  he 
said  he  would  be  dead  before  the  doctor  could  see  him,  and,  in  fact, 
did  die  before  his  arrival;  3  L.R.A.(N.S.)  869,  evidence  in  a  prosecution 
for  homicide  tending  to  prove  that  the  deceased  had  a  quarrelsome, 
turbulent,  and  violent  dispositioil,  and  that  he  had  once  wantonly  shot 
at  the  accused,  and,  at  the  time  of  the  homicide,  was  making  a  mur- 
derous attack  upon  him,  constitutes  such  an  attack  upon  the  character 
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of  the  deceased  as  will  authorize  the  proseeation  to  introduce  oTidence 
that  his  reputation  for  peace  and  quietness  was  good;  3  L.R.A.(N.S.) 
371,  the  deceased,  on  another  occasion,  attempted  to  shoot  the  brothers 
of  the  accused,  is  inadmissible  in  a  prosecution  for  homicide,  on  an  issue 
of  self-defense;  14  L.RJ^.(N.S.)  710,  questions  relative  to  the  character 
of  the  deceased,  as  to  whether  he  was  uf  peaceable  and  quiet  disposition, 
or,  was  a  quarrelsome,  violent,  or  dangerous  man,  were  objectionable  as 
permitting  the  witness  to  testify  as  to  Isolated  facts  instead  of  general 
reputation;  but,  inasmuch  as  the  circumstances  of  the  killing  did  not 
present  any  question  of  self-defense,  all  evidence  of  the  character  of 
the  deceased  was  inadmissible,  so  it  was  unnecessary  to  pass  upon  the 
propriety  of  the  offered  evidence. 

22  Ner.  304-309,  39  Pac  872.    WRIGHT  ▼.  CARSON  WATER  CO. 

Wright  T.  Carson  Water  Co.  23  Nev.  40,  42  Pac  196,  same  case  on 
second  appeal. 

22  Nev.  310-313,  39  Pac.  1009.    AH  TONE  ▼.  McOARRT. 

Cited  in  reference  note  in  2  LJLA.(N.S.)  658,  to  point  that  claim  by  a 
third  person  under  paramount  title  would  be  a  defense  to  the  agent 
IS  found  in  the  language  of  the  court. 

22  Nev.  313-317,  39  Pac.  1009.    SPRINGER  v.  PRITCHARD. 

Cited  in  State  v.  aifford,  69  W.  Va.  13,  52  S.  E.  986,  to  point  that 
to  make  an  exception  to  action  of  court  in  refusing  to  allow  witness  to 
4mswer,  record  must  show  what  the  answer  would  have  been  if  per- 
mitted. 

22  Nev.  318-333,  68  Am.  St  Rep.  755,  40  Pac  6.    ROBERTS  v.  GREER. 

Homestead.  —  Cited  in  reference  note  in  123  Am.  St.  Rep.  168,  as  to 
exemption  of  homestead  in  favor  of  surviving  spouse;  16  L.R.A.(N.S.) 
Ill,  upon  the  death  of  a  wife  leaving  no  children,  the  homestead  of  the 
parties  upon  community  property  continued  as  a  homestead  in  the 
bands  of  the  husband. 

22  Nev.  333-336,  40  Pac.  96.    EX  PARTE  HEWLETT. 

Statute  —  Subject  and  title. » Cited  in  State  v.  Board  of  County 
Commissioners,  22  Nev.  405,  41  Pac.  147,  to  point  that  subject  of  ace 
must  be  subject  stated  in  title;  Erickson  v.  Cass  County,  11  N.  Dak. 
504,  92  N.  W.  846,  discussing  title  to  drainage  acts  of  which  the  amend- 
ed section  was  a  part  and  title  to  amending  act  substantial  to  title  of 
original  act. 

Cited  in  reference  note  in  64  Am.  St.  Rep.  79,  to  point  that  If  the 
title  of  an  act  states  that  the  subject  of  it  is  to  amend  one  section  of  a 
lorraer  statute,  the  act  cannot  be  extended  to  the  amendment  of  other 
sections. 
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—  Conttitntioiuility.  —  C^ted  in  State  ▼.  Board  of  Connty  Commit- 
Bioners,  22  Nev.  412,  41  Pac.  149,  in  holding  constitutional  Stat.  189S. 
p.  107;  Lamar  v.  Allen,  108  Ga.  164,  33  S.  E.  961,  to  point  that  where 
there  it  conflict  between  two  parts  of  same  act  the  last  imposition  will 
be  declared  to  be  the  law  because  from  its  passage  it  is  presumed  to  be 
the  last  exception  of  legislative  will. 

—  Amendment  —  Cited  in  State  v.  American  Sugar  etc.  Co.  106  La. 
565,  31  So.  186,  to  point  that  act  to  amend  certain  section  of  general 
law  is  limited  in  its  scope  to  subject-matter  of  section  to  be  amended; 
State  V.  American  Sugar  etc.  Co.  106  La.  567,  31  So.  187,  as  to  broad- 
ening section  of  law  hy  amendment. 

Construction.  — ated  in  State  v.  Tibbets,  52  Neb.  240,  66  Am. 

St.  Rep.  501,  71  N.  W.  994,  in  construing  act  1889,  c.  14,  relating  to- 
cities  of  the  first  class. 

Cited  in  reference  note  in  39  LJUL  586,  to  point  that  Nevada  statute 
forbids  the  taking  of  trout  from  October  until  June. 

22  Ney.  336-342,  40  Pac  95.    STATE  t.  WONG  FUN. 

Followed  in  State  v.  Thompson,  101  Pac.  (Nev.)  560,  on  point  where 
evidence  of  conflicting  verdict  will  not  be  disputed  though  there  is  sub- 
stantial evidence  to  support  it. 

22  NeT.  342-363,  40  Pac  372,  28  L.RJL  33.    STATE  ▼.  HARTLEY. 

Defendant  as  witness. — Cited  in  State  v.  Johnny,  29  Nev.  224,  87 
Pac.  9,  as  to  consideration  jury  to  give  to  evidence  of  defendant  \u 
criminal  ease. 

Cited  in  reference  note  in  19  L.R.A.(N.S.)  816,  to  point  that  the  rule 
sometimes  stated  to  be  that  an  instruction  that  the  interest  accused 
has  in  the  case  may  be  considered  by  the  jury  in  weighing  his  testimony 
is  not  erroneous. 

Jury  —  Challenges  to.*-(^ted  in  Burch  v.  Southern  Pac  Co.  10# 
Pae.  (Nev.)  228,  to  point  that  where  court  erred  in  denying  challenge  for 
cause,  if  complaining  party  peremptorily  challenges  juror  and  has  per- 
emptory challenge  remaining  it  is  error  without  injury;  People  v.  Dur- 
rant,  116  Cal.  197,  48  Pac.  78,  to  point  that  where  court  erroneously 
overruled  challenge  for  cause  and  party  has  peremptory  challenge  re- 
maining so  that  he  might  have  excluded  objectionable  juror  by  that 
means,  is  error  without  injury. 

Cited  in  reference  note  in  66  L.R.A.  465,  as  to  peremptory  chaVtcngea 
of  juror. 

View  by.  ^  Cited  in  People  v.  Edwards,  139  Cal.  529,  73  Pac  417,. 

to  point  that  where  view  by  jury  is  ordered  it  is  incumbent  on  defend- 
ant to  make  known  any  desire  to  be  present  at  view  to  court,  and  by- 
failing  to  do  so  he  waives  any  ri^t  he  might  have  to  be  preaent;. 
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State  ▼.  Mortensen^  26  Utah,  346,  73  Fac.  673,  to  point  that  it  is  in 
discretion  of  court  to  allow  view  by  jury  or  not. 

Cited  in  reference  notes  in  122  Am.  St.  Rep.  727,  to  point  that 
when  the  action  of  the  court  is  taken  and  the  view  is  made  on  motion 
of  defendant,  and  no  request  or  expression  of  desire  on  his  part  to  be 
present  is  made,  his  absence  is  not  ground  for  a  new  trial,  nor  is  the 
absence  of  the  judge  legal  ground  for  complaint;  42  L.R.A.  380,  when 
the  action  of  the  court  is  taken  in  ordering  a  view,  and  the  view  is 
made  on  motion  of  the  defendant,  and  no  request  or  expression  of  a 
desire  to  be  present  is  made,  his  absence  is  not  ground  for  a  new  trial, 
and  neither  is  absence  of  the  judge  legal  cause  of  complaint;  42  L.R.A. 
386,  view  of  the  premises  in  an  action  by  the  jury  does  not  constitute 
taking  evidence  in  the  case;  it  is  a  mere  means  provided  by  statute  to 
enable  the  jury  more  satisfactorily  to  weigh  the  evidence. 

Statutory  construction.  —  Cited  in  Ellas  v.  Territory,  9  Ariz.  15,  76 
Pac.  611,  to  point  construction  placed  upon  statute  borrowed  from  an- 
other state  by  court  at  last  resort  of  that  state,  controls  the  court  of 
adopting  state  in  construction. 

Motion  for  new  trial  —  Absence  of  jndge.  —  Cited  in  State  v.  Moore, 
119  La.  667,  44  So.  301,  to  point  that  on  motion  for  new  trial  and 
absence  of  judge  from  place  was  not  legal  ground  of  complaint. 

Cited  in  reference  note  in  42  LJt.A.  381,  to  point  that  on  a  motion 
for  a  new  trial  the  absence  of  the  judge  from  a  view  ordered  in  the 
action  was  no  legal  cause  for  complaint. 

Grand  jury  —  Indictment  by.  —  Cited  in  reference  notes  in  27  L.R.A. 
847,  41  LJI.A.  718,  and  52  L.R.A.  83,  as  to  practice  of  grand  jurors  nec- 
essary to  concur  in  finding  an  indictment. 

Sanity  —  Presumption  of.  —  Cited  in  reference  note  in  36  L.R.A.  722, 
to  point  that  the  general  presumption  of  sanity  applies  to  prosecution 
for  criminal  acts,  everyone  being  presumed  to  be  sane  and  criminally 
responsible  for  his  acts  until  the  contrary  appears. 

22  Nev.  863-368,  40  Pac.  409.    HUTCHENS  v.  SUTHERLAND. 

Cited  in  reference  notes  in  59  Am.  St.  Rep.  278,  to  point  that  entirety 
of  contract  depends  upon  intention  of  parties  as  well  as  upon  fact  that 
the  consideration  is  single  and  covenants  to  be  considered  dependent  or 
independent  according  to  intention  of  parties  to  be  deduced  from  the 
terms  of  the  whole  instrument  and  the  good  sense  of  the  case,  without 
regard  to  technicalities  or  the  collocation  of  the  several  stipulations;  59 
Am.  St.  Rep.  279,  to  point  that  if  a  contract,  although  contained  in  the 
same  instrument,  is  severable  into  distinct  and  independent  contracts, 
a  breach  of  one  of  these  contracts  does  not  constitute  a  breach  of  an^ 
other;  59  Am.  St.  Rep.  280,  to  point  that  if  one  buys  mining  property 
of  another,  agreeing  to  pay  therefor  a  certain  proportion  of  the  net 
proceeds  of  the  mines,  and  to  employ  the  vendor  as  superintendent  at 
a  salary  payable  monthly,  the  contracts  are  separable,  and  the  vendor's 
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discharge  though  wrongful  is  no  breach  of  the  oontraet  oaDesmiaf  the 
net  proceeds. 

22  Nev.  88a-87S.    BECK  t.  THOMPSOH. 

No  citation. 

22  Ner.  374-385.    EX  PASTS  AH  KEE. 

No  citation. 

« 

22  Nev.  385-3S0,  40  Pac  1078.    CRAW  ▼.  WILSON. 

Trust  in  mining  daim— Equity  will  enforce^  when.— Cited  in  Mie- 
Mahon  v.  Meehan,  2  Alaska,  283,  to  point  that  equity  will  not  enforce  a 
trust  in  a  mining  claim  located  by  an  alleged  partner  and  contract 
to  do  so  when  claim  was  not  in  fact  located  with  partnership  capitaL 

Cited  in  reference  note  in  4  L.RA.(N.S.)  429,  to  point  that  an  oral 
agreement  of  partnership  for  the  purpose  of  locating  mining  daima  is 
within  the  statute  of  frauds  and  void. 

22  Nev.  390-399,  41  Paa  151.    VIETTI  v.  NESBITT. 

Evidence.  — Cited  in  Watt  v.  Nevada  Cent.  R.  R.  Co.  23  Nev.  163, 
€2  Am.  St.  Rep.  772,  44  Pac.  424,  to  point  that  incompetency  of  evidence 
tends  to  prove  issues  and  if  admitted  must  be  given  full  weight;  Watt 
V.  Nevada  Cent.  R.  R.  Co.  23  Nev.  166,  62  Am.  St.  Rep.  772,  44  Pac. 
425,  discussing  sufficiency  of  evidence  to  support  finding;  Cook  v.  Slice- 
han,  16  S.  Dak.  94,  91  N.  W.  452,  in  discussing  evidence  in  action  for 
sale  by  sample;  State  v.  Nevada  etc  R.  Co.  28  Nev.  213,  113  Am.  St. 
Rep.  847,  81  Pac.  104,  to  point  that  in  absence  of  objection  expert  ac- 
countant may  state  net  earnings  as  shown  by  books. 

Interest  —  Allowance  of.  —  Cited  in  Leete  v.  Pacific  Mill  etc.  Co.  89 
Fed.  480,  as  to  interest  on  amount  when  man  receives  money  belong- 
ing to  another;  Wiltenberg  v.  Mollyneaux,  59  Neb.  205,  80  N.  W.  825. 
discussing  instruction  to  jury  to  allow  interest  and  allowance  of  intor- 
est  as  error;  Parkins  v.  Missouri  etc.  Ry.  Co.  76  Neb.  257,  107  N. 
W.  2C6,  to  point  that  interest  cannot  be  allowed  on  damage  for  breach 
of  contract  prior  to  entry  of  judgment. 

22   Nev.    392-417,  41    Pac.    145.    STATE   EZ   SEL.   NORCROSS   t. 
WASHOE  COUNTY  COMM'RS. 

Ccnstitutional  construction.  —  Cited  in  State  v.  State  Bank  &  Trust 
Co.  105  Pac.  (Nev.)  568,  and  State  v.  State  Bank  &  Trust  Co.  105 
Pac.  (Nev.)  568,  giving  instances  where  statute  could  not  be  sustained 
even  under  liberal  construction;  State  v.  Tibbets,  52  Neb.  242,  66 
Am.  St.  Rep.  503,  71  N.  W.  995,  in  passing  upon  eonstitutionaiity  of 
Stat.  1SS9,  c.  14,  relating  to  cities  of  first  class. 
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22  Ner.  417-419,  41  Pac.  115.    STATE  EX  RSL.  PYNS  t.  LA  GRAVE. 

Mandanms.  — Cited  in  State  ▼.  La  Grave^  23  Nev.  25,  62  Am.  St. 
Rep.  764,  41  Pac  1075,  to  point  that  application  for  mandamua  in  prin- 
dpal  case  was  dismissed  for  insufficiency  of  petition;  State  ex  reL 
Schaw  V.  Noyes,  25  Nev.  49,  56  Pac.  950,  to  point  that  writ  of  manda- 
mus will  not  issue  imless  relator  show  clear  right  to  relief  demanded; 
State  ex  rel.  Winnie  v.  Stoddard,  25  Nev.  464,  62  Pac.  241,  51  L.U.A. 
234,  to  point  that  supreme  court  in  exercise  of  its  discretion  in  pro- 
ceedings for  mandamus  will  grant  prohibition  writ;  State  ex  rel. 
Celess  V.  Mack,  26  Nev.  86,  63  Pac.  1125;  Hardin  v.  Guthrie,  26  Nev. 
251,  66  Pac.  745,  and  State  v.  Boerlin,  30  Nev.  477,  98  Pac.  404,  to  point 
that  writ  of  mandamus  should  be  awarded  only  in  case  relator  shows 
elear  right  to  relief  demanded. 

Claim  against  state.  —  Cited  in  reference  notes  in  42  L.R.A.  39,  aa 
to  claim  against  estate  denied  where  a  constitutional  provision  had  not 
been  complied  with;  42  L.RA.  49,  as  to  claim  against  state  for  expenses 
denied. 

22  NeT.  419-421,  41  Pac  1.    BECK  ▼.  THOMPSON. 

Rehearing.  — Cited  in  Brandon  y.  West,  29  Nev.  140,  85  Pac.  450, 
to  point  that  no  new  ground  or  provision  can  be  considered  on  petition 
for  rehearing;  Orman  v.  Ryan,  25  Colo.  394,  55  Pac  172,  holding  that 
under  refusal  of  case  in  supreme  court  appellee  on  rehearing  cannot 
set  up  new  ground  in  support  of  judgment;  Merchants'  Nat.  Bunk  v. 
Greenhood,  16  Mont.  461,  41  Pac.  852,  to  point  decision  of  appellate 
court  will  not  be  reversed  unless  in  conflict  with  statute  to  which  at- 
tention has  not  been  directed. 

22  Nev.  421-425,  41  Pac  145.    STATE  EX  REL.  WESTERFIELD  ▼. 
TYRRELL. 

Rehearing.^ died  in  Powell  v.  Nevada  etc  Ry.  28  Nev.  344,  82  Pac. 
97,  to  point  that  questions  not  raised  on  hearing  cannot  be  considered 
on  rehearing. 

Statutes  —  Revision.  —  Cited  in  reference  note  in  88  Am.  St.  Rep. 
280,  to  point  that  where  the  latter  act  is  not  intended  as  a  complete 
revision  of  the  subject  matter,  but  is  merely  an  amendment  of  prior  acts 
and  amounts  to  supplemental  legislation,  the  mere  omission  of  some  of 
the  provisions  of  earlier  acts  or  of  their  substance  does  not  wurruiit 
the  inference  that  a  repeal  was  intended,  unless  the  new  act  is  incon- 
sistent and  repugnant  with  such  omitted  provisions. 

22  Nev.  426-446,  41  Pac.  762,  30  L.R.A.  354.    LYNIP  v.  BUCKNER. 

Election  Uws  —  Contest!  —  Followed  in  Dennis  v.  Caughlin,  22  Nev. 
457,  58  Am.  St.  Rep.  761,  41  Pac  770,  29  L.R.A.  733,  as  to  dianissiiig 
motion;  distinguished  hi  Sweeney  v.  Hjul,  23  Nev.  428,  429,  48  Pac  1042, 
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in  passing  on  questions  of  validity  of  vot«  under  Australian  ballot 
system;  Sweeney  v.  Karsky,  25  Nev.  201,  58  Pac.  813,  to  point  that  con- 
tested election  cases  are  regulated  by  Civil -Practice -Act;  Montgomery 
V.  Henry,  144  Ala.  633,  39  So.  508,  1  LJtA.(N.S.)  657,  to  point  that 
statutes  tending  to  limit  the  citizen  in  the  exercise  of  the  right  to  vote 
and  of  having  the  vote  counted  should  be  liberally  construed  in  his 
favor;  Montgomery  v.  Henry,  144  Ala.  636,  39  So.  509,  1  L.R-A.(N.S.) 
659,  to  point  that  ballots  should  not  be  rejected  because  election  oflicer 
neglected  to  remove  slips  containing  number  of  ballot;  cited  in  dis. 
op.  of  Groesbeck,  J.,  in  Slaymaker  v.  Phillips,  5  Wyo.  491,  42  Pac.  1054, 
47  luRJL  855,  as  to  proper  interpretation  of  election  law. 

Cited  in  reference  notes  in  58  Am.  St.  Rep.  766,  to  point  that  motions 
were  dismissed  in  Dennis  v.  Caughlin,  22  Nev.  447,  68  Am.  St.  Rep.  761, 
in  authority  of  principal  case;  30  L.R.A.  227;  34  L.R^.  45,  as  to 
marks  to  distinguish  ballots. 

22  Nev.  447-^60,  58  Am.  St.  Rep.  761,  41  Pac.  768,  29  LJtA.  731. 
DENNIS  ▼.  CAUGHLIN. 

Dennis  v.  Caughlin,  23  Nev.  191,  44  Pac.  818,  same  case  on  seoond 
appeal. 

Election  laws  —  Contests.  —  C^ted  in  Strosnider  v.  Turner,  29  Ncv. 
350,  90  Pac.  582,  to  point  case  of  Re  Vote  Marks,  17  R.  I.  1812,  21  AtL 
962,  is  cited  in  principal  case  as  to  what  marks  are  authorized  by  statute 
to  be  placed  upon  ballots;  Strosnider  v.  Turner,  29  Nev.  351,  90  P«ic 
582,  to  point  that  defect  properly  considered  as  accidental  will  not  vitiate 
ballots;  Strosnider  v.  Turner,  30  Nev.  162,  93  Pac.  504,  to  point  that 
ballots  in  question  were  not  strictly  before  court  but  court  passed  upon 
validity;  Howser  v.  Pepper,  8  N.  Dak.  497,  79  N.  W.  1023,  discussing 
what  votes  are  void  and  not  to  be  counted  at  an  election  contest; 
McMahon  v.  Polk,  10  S.  Dak.  305,  73  N.  W.  80,  47  L.R.A.  840,  to  point 
that  marked  ballots  should  not  be  counted;  Cross  v.  Keatley,  119  Tenn. 
579,  105  S.  W.  857,  to  point  that  ballots  marked  with  ink  or  blue  pencil 
instead  of  black  pencil  are  illegal  and  cannot  be  counted;  State  v. 
Fawcett,  17  Wash.  208,  49  Pac.  352,  to  point  that  fact  that  a  number 
of  ballots  are,  without  any  intention  of  fraudulent  intent  in  part  of 
voters  distinct  from  other  polling  places  does  not  bring  them  withiu 
either  the  spirit  or  law  of  statute. 

Cited  in  reference  notes  in  77  Am.  St.  Rep.  306,  to  point  that  a  mark 
on  a  ballot  which  satisfactorily  appears  to  have  been  made  inadvertently 
or  accidentally  and  not  for  an  evil  purpose,  is  not  within  the  meaning  of 
a  statute  requiring  the  exclusion  from  the  count  of  all  ballots  having 
thereon  marks  not  authorized  by  law,  and  should  not  be  construed  mm 
an  identifying  or  distinguishing  mark;  85  Am.  St.  Rep.  323,  marks  on 
election  ballots  which  appear  to  have  been  made  inadvertently  or  aed- 
dentally,  and  not  for  any  evil  purpose,  are  not  within  the  meaning  of 
a  statute  requiring  the  exclusion  from  the  count  of  all  ballots  having 
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thereon  marks  not  authorized  by  law,  and  should  not  be  construed  as 
identifying  or  disting-uishing  marks;  30  L.R.A.  227,  30  L.R.A.  354,  and 
34  UlJk.  45,  as  to  distinguishing  marks  on  ballots;  47  L.R.A.  816,  to 
point  that  ballots  marked  with  a  straight  line  over  the  word  "no" 
are  properly  rejected;  47  L.R.A.  817,  a  mark  not  a  cross  requires  re- 
jection of  the  ballot,  under  the  Nevada  statute  providing  for  the  marking 
of  ballots  by  a  cross,  and  that  any  other  names,  words,  or  marks  shall 
invalidate  them;  47  L.RJ^.  820,  ballots  marked  with  blurred  spots 
plainly  made  by  a  lead  pencil  which  may  have  been  made  for  the  pur- 
pose of  cancelling  a  cross,  but  which  might  have  been  also  identification, 
should  be  rejected  under  the  Nevada  statute  providing  that  any  names, 
words,  or  marks  except  as  the  act  provides  shall  invalidate  the  ballot; 
47  LJI.A.  822,  writing  a  word  instead  of  employing  a  cross  as  required 
by  statute  is  ground  for  rejection  of  ballots  so  marked;  47  LJI.A.  825, 
ballots  marked  with  two  or  more  crosses  or  a  number  of  crosses  in  a 
bunch,  instead  of  one,  should  be  rejected  under  the  Nevada  statute  pro- 
Tiding  that  any  names,  words,  or  marks  except  as  in  the  act  provided 
shall  invalidate  the  ballot;  47  L.R.A.  826,  a  mark  satisfactorily  appear- 
ing to  have  been  made  inadvertently,  and  not  for  any  evil  purpose,  is 
not  within  the  meaning  of  the  Nevada  statute  providing  that  any 
names,  words,  or  marks  except  as  in  the  act  provided,  shall  invalidate 
the  ballot,  and  should  not  be  construed  as  an  identifying  or  distinguish- 
ing mark;  47  L.R.A.  833,  a  cross  opposite  the  name  of  any  candidate  re- 
quires the  rejection  of  the  ballot,  under  the  Nevada  statute  providing 
that  any  names,  words,  or  marks,  except  as  in  the  act  provided,  shall 
invalidate  the  ballot. 

AppeaL  —  Cited  in  reference  note  in  73  Am.  St.  Rep.  447,  to  point  that 
objections  not  taken  at  the  trial  cannot  be  considered  on  appeaL 
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CASES  IN  23  NEVADA 

23  Ver.  23-24,  41  Pac  76Z    HOLICES  ▼.  IOWA  HIN.  CO. 

Appeal  — Cited  in  Streeter  ▼.  Johnson,  23  Nev.  199,  44  PM.  820, 
holding  that  Stat.  1896,  p.  68,  in  nowise  altered  the  question  of 
presenting  the  matter  to  the  supreme  oourt;  Becker  ▼.  Becker,  24 
Nev.  477,  66  Pac.  243,  to  point  that  in  Stat.  1896,  p.  68,  where  original 
papers  instead  of  regular  transcript  are  sent  where  there  is  no  certifi- 
cate to  that  effect  on  motion  appeal  will  be  dismissed;  State  t.  Bou- 
ton,  26  Nev.  39,  62  Pac  696,  as  to  proper  authentication  of  record  on 
appeal;  Kirman  ▼.  Johnson,  30  Nev.  161,  93  Pae.  601,  to  point  tliat 
where  only  certificate  of  clerk  in  record  is  upon  separate  sheet  of 
paper  not  attached  is  not  proper  certificate;  State  ▼.  Hill,  106  Pac. 
<Nev.)  1026,  as  to  proper  manner  of  authenticating  record  on  appeal. 

23  Ner.  2&-29,  62  Am.  St  Rep.  764,  41  Pac.  1076.    STATE  EX  REL. 

PTNB  y.  LA  GRAVE. 

Cited  in  State  ex  rel.  Davie  v.  Eggers,  29  Kev.  486,  91  Pae.  824,  16 
LJt.A.(N.S.)  630,  as  to  traveling  expenses  but  distinguishable  on  point 
as  to  salary;  State  v.  Moore,  60  Neb.  97,  61  Am.  St.  Rep.  638,  69 
N.  W.  376,  as  to  what  constitutes  special  appropriation. 

Statutes  —  Repeal  by  implication.  —  Cited  in  reference  notes  in  77 
Am.  St.  Rep.  923,  to  point  that  a  statute  is  not  repealed  by  implica- 
tion unless  the  later  statute  contains  negative  words,  or  an  intention 
to  repeal  is  made  manifest  by  some  intelligible  form  of  expression; 
77  Am.  St.  Rep.  935,  an  implied  repeal  of  a  statute  is  not  favored, 
and  does  not  exist  unless  there  is  a  positive  repugnancy  between  the 
provisions  of  the  new  law  and  those  of  the  old. 

Appropriation.  —  Cited  in  reference  note  in  16  L.R.A.(N.S.)  634,  to 
point  that  a  "specific  appropriation"  was  not  accomplished  by  an  act 
requiring  the  board  of  commissioners  of  any  county  in  which  public 
arms,  accoutrements,  or  military  stores  were  or  should  be  kept  for 
the  use  of  voluntary  militia,  to  provide  an  armory  therefor,  and  mak- 

627 


23  Nev.  29-68         NOTES  ON  NEVADA  REPORTS.  028 

ing  all  claims  for  procuring  and  maintaining  such  armories  (naming 
the  maximum  monthly  sum)  subject  to  approval  by  the  board  of  mili- 
tary auditors,  after  which  the  comptroller  was  to  draw,  and  the  treaa- 
uier  to  pay,  a  warrant  therefor,  where  no  fund  was  set  aside  for  that 
purpose. 

23  Nev.  29-34,  41  Pac.  1074.    RONNOW  t.  DBLMUB. 

Division  of  water  —  Joint  action  for  damages.  —  Cited  in  Brown  v. 
Farmers'  High-Line  etc.  Co.  26  Colo.  71,  56  Pac.  184,  as  to  right  of 
persons  owning  land  in  severalty  to  join  in  action  for  common  injury 
caused  by  diversion  of  water;  Frost  v.  Alturas  Water  Co.  11  Ida.  299» 
81  Pac.  997,  to  point  that  while  appropriators  and  users  of  water 
from  same  stream  where  each  owns  his  separate  land  and  right,  they 
cannot  join  in  action  against  other  appropriators  and  users  from  same 
stream  for  recovery  of  damages  for  separation  of  rights  or  unlawful 
diversion  of  water  to  their  damage  or  prejudice,  yet  such  parties  havtt 
sufficient  common  interest  that  will  justify  their  entering  as  joint 
plaintiffs  in  suit  to  enjoin  continuance  of  such  action. 

23  Nev.  34-39,  42  Pac.  11.    LAIRD  ▼.  MORRIS. 

Dismissal  for  want  of  prosecution —*  Not  a  bar.  — Cited  in  Pyle  t. 
Piercy,  122  Cal.  385,  55  Pac.  142,  and  Rincon  Water  etc.  Co.  v.  Anaheim 
Union  Water  Co.  115  Fed.  551,  holding  judgment  of  dismissal  for  want 
of  prosecution  for  nonappearance  of  plaintiff  at  time  set  for  trial  is 
not  an  adjudicated  and  not  a  bar  to  another  action;  State  v.  District 
Court,  13  N.  D.  220,  100  N.  W.  250,  to  point  that  judgment  dismissing 
mandamus  will  not  bar  proceedings  against  sheriff  under  section  2834, 
Revised  Code  1899. 

23  Nev.  39-6Z    WRIGHT  ▼.  CARSON  WATER  CO. 
No  citation. 

23  Nev.  53-58,  42  Pac.  290.    LIVINGSTON  v.  WAGNER. 

Contract  —  Action  on  and  proof.  — Cited  in  Burgess  v.  Helm,  24  Nev. 
249,  51  Pac.  1026,  as  to  failure  to  prove  allegation  of  agreed  price; 
Oliver  v.  Little,  103  Pac.  (Nev.)  241,  to  point  that  under  allegation  of 
contract  to  pay  specific  rate  of  compensation  plaintiff  may  prove  prom- 
ise to  pay  what  services  really  worth,  or  implied  promise  to  pay  usual 
compensation;  Neuman  v.  Grant,  36  Mont.  80,  92  Pac.  44,  to  point 
on  complete  performance  of  contract  of  services  and  complete  stipula- 
tion, recovery  may  be  had  on  quantum  meruit;  Adier  etc.  Co.  v. 
Hellman,  55  Neb.  289,  75  N.  W.  883,  in  discussing  admissibility  of  what 
was  set  open  and  without  reserve  by  parties  at  time  of  purported 
agreement. 

Privileged  cominimications.  —  Cited  in  reference  note  in  66  Am.  St. 
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Rep.  225,  to  point  that  if  ft  lawyer  acts  as  the  common  attorney  of 
two  parties,  their  communications  to  him  are  privileged  so  far  as 
strangers  are  concerned,  but,  as  to  themselves  they  stand  on  the  same 
footing  as  to  the  lawyer,  and  either  can  compel  him  to  testify  against 
the  other  as  to  their  negotiations. 

23  Nev.  59-69.    WILLIS  v.  BANK  OF  NEVADA, 
No  citation. 

23  Nev.  70-76,  42  Pac.  583.    CROSBY  v.  NORTH  BONANZA  MIN.  Ca 
Distinguished  in  Buckle  v.  McConaghy,  11  Ida.  535,  83  Pac.  526, 
holding  error  either  invited  or  waived. 

23  Nev.  76-83.    STATE  EX  REL.  NORCROSS  v.  SHEARER. 
No  citation. 

23  Nev.  83-88,  42  Pac.  798.    BYRNES  v.  DOUGLASS. 

Cited  in  reference  note  in  89  Am.  St.  Rep.  75,  to  point  that  if  a 
tenant  rents  an  entire  tract  of  land,  he  cannot  dispute  his  landlord's 
title  to  any  part  of  it. 

23  Nev.  88-92.    STATE  EX  REL.  CUTTINO  v.  LA  GRAVE. 
No  citation. 

23  Nev.  92-98,  42  Pac.  867.    ROEDBR  v.  STEIN. 

Water  rights.  —  Cited  in  Riverside  Water  Co.  v.  Sargent,  112  Gal. 
235,  44  Pac.  561,  discussing  sutHciency  of  evidence  to  justify  finding 
that  water  flowing  into  ditch  during  irrigation  season,  used  and  re- 
quired  for  use  upon  land  of  ditch  company  shareholders. 

Cited  in  reference  notes  in  60  Am.  St.  Rep.  808,  to  point  that  the 
first  appropriator  is  not  entitled  to  water  unless  he  makes  beneficial 
use  of  it;  and  that  findings  in  principal  case  do  not  show  how  much 
water  there  is  in  the  stream  altogether,  or  whether  there  is  more 
than  enough  to  irrigate  plaintiff's  one  hundred  and  twenty-five  acres. 
If  there  is  not,  then  when  he  has  irrigated  that  amount,  he  is  entitled 
to  use  of  it  all.  The  same  is  the  case  when  he  has  irrigated  less  than 
one  hundred  and  twenty -five  acres,  if  he'  needs  it  all  for  what  he  does 
irrigate.  But  whatever  he  may  be  irrigating,  he  is  entitled  only  to 
the  amount  he  needs,  economically  and  reasonably  used,  and  when  he 
has  that,  he  cannot  prevent  others  from  using  the  surplus;  15  L.R.A. 
(N.S.)  239,  where  ditch  was  originally  used,  but  later  the  water  was 
stored  in  a  lake  used  as  a  reservoir,  thus  materially  increasing  the 
waste,  the  court  held  that  a  prior  appropriator  should  be  restrained 
to  the  use  of  a  method  at  least  as  economical  as  the  originaL 
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23  NeT.  99-102,  42  Pac.  866.    STATE  EX  REL.  SUTHBRLAHD   ▼. 
HTE. 

Statute  —  Constitntional  requirement. «- Qted  in  State  v.  Beek,  25 
Nev.  80,  56  Pac  1010,  to  point  that  memorandum  made  by  secretary 
of  senate  or  clerk  of  assembly  on  enrolled  act  immaterial;  State  ▼. 
Howell,  26  NeT.  100,  64  Pac.  466,  in  constructing  section  17  of  Con- 
stitution holding  that  clause  requiring  signature  of  officer  named  there- 
in, is  mandatory;  Lafferty  y.  Huffman,  99  Ky.  93,  35  S.  W.  127,  32 
L.R.A.  206,  to  point  that  where  legislature  has  certified  the  passage  of 
act,  judiciary  will  not  be  permitted  to  inquire  into  or  dispute  that 
certification. 

23  Nev.  103-120,  43  Pac.  193.    STATE  t.  VAUGHAN. 

Jury  «—  Impanelment.  —  Cited  in  Ex  Parte  Jackman,  100  Pae.  (Nev.) 
770,  conceding  without  deciding  jury  impaneled  in  manner  prescribed 
in  objection  an  illegal  jury  but  holding  it  would  only  entitle  petitioner 
to  new  triaL 

Sickness  of  Juror  or  judge.  — Cited  in  West  t.  State,  42  Fla.  250, 
28  So.  432,  to  point  that  in  trial  for  felony  of  juror  judge  or  prisoner 
becomes  incapacitated  by  illness  or  death  after  jury  impaneled  and 
sworn,  proper  course  is  to  begin  new  trial  de  novo. 

Jeopardy.  —  Cited  in  State  v.  Hansford,  76  Kan.  685,  92  Pac  553, 
14  L.R.A.(N.S.)   555,  in  discussing  what  constitutes  former  jeopardy. 

23  Nev.  120-126,  43  Pac  470.    STATE  EX  REL.  CUTTING  v.  LA 

GRAVE. 

Cited  in  State  v.  La  Grave,  23  Nev.  382,  48  Pac.  195,  to  point  that 
where  special  offices  are  vested  in  same  persons  does  not  change  their 
nature  as  special  offices;  Bradley  v.  Esmeralda  County,  104  Pac  (Nev.) 
1060,  to  point  office  of  collector  of  license  is  separate  and  distinct 
office  from  sheriff  though  filled  by  same  individual. 

23  Nev.  127-133,   62    Am.    St    Rep.    768,    43    Pac   9ia    STATS   t. 
O'KEEFE. 

Cited  in  reference  note  in  46  L.R.A.  645,  to  point  that  statements  by 
the  prosecuting  attorney  in  argument,  though  not  justifiable,  do  not 
warrant  a  reversal  where  no  objection  was  made  at  the  time,  and  the 
court  was  not  requested  to  interrupt  them,  and  withdraw  them  or 
caution  the  jury  against  considering  them. 

23  Nev.  134-140,  43  Pac  916.    ORR  v.  ULTATT. 

Homestead  —  Mortgage  of.  —  Cited  in  Klempp  v.  Northrop,  137  Oal. 
415,  70  Pac  284,  to  point  mortgagor  of  homestead  is  estopped  by  own 
act  from  disputing  validity  of  lien  created  by  him;  Stark  v.  Morgan, 
73  Kan.  461,  85  Pac.  570,  6  L.R.A.(N.S.)  939,  as  to  the  validity  of 
mortgage  lien  executed  against  homestead  on  public  land  before  final 
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proof  thereon;  Duell  ▼.  Potter,  51  Neb.  244,  70  N.  W.  933,  as  to 
right  of  owner  of  Federal  homestead  to  incumber  same. 

Cited  in  reference  note  in  6  L.RA.(N.S.)  936,  to  point  that  a  mort- 
gage executed  by  one  who  had  lived  the  prescribed  time  upon  the 
land  claimed  under  the  homestead  act,  but  who  had  not  yet  filed  the 
final  proof,  is  valid. 

23  Ney.  141-142.    SADLER  t.  STATS. 
No  citation. 

23  Her.  143-154, 44  Pac.  43a    STATE  ▼.  WHEELER. 

"Owner"  construed.  —  Cited  in  Price  v.  Ward,  25  Nev.  215,  58  Pac. 
862,  46  LJI.A.  464,  construing  the  word  "owner"  as  used  in  statute; 
Binhoff  V.  State,  49  Or.  422,  90  Pac.  587,  to  point  that  in  information 
for  trespass  the  word  ''owner"  may  include  one,  a  tenant  for  a  term 
of  years  only. 

Mandamus.  — Cited  in  State  v.  Stoddard,  25  Nev.  465,  62  Pac.  241, 
51  Ti.R.A.  234,  to  point  that  supreme  court  in  exercise  of  its  discretion 
in  mandamus  proceedings  will  grant  peremptory  writ  when  rig^t  sought 
to  be  protected  is  clear  and  undoubted  only. 

Penal  statute  —  Construction.  —  Cited  in  Ex  Parte  Rickey,  100  Pac. 
(Nev.)  142,  to  point  that  a  statute  being  penal  a  proviso  therein  ex- 
empting person  from  law  should  receive  liberal  interpretation. 

23  Nev.  154-182,  62  Am.  St.  Rep.  772,  44  Pac  423,  46  Pac  B2.    WATT 
T.  NEVADA  CERT.  R.  CO. 

Watt  V.  Nevada  Cent.  R.  Co.  23  Nev.  177,  62  Am.  St.  Rep.  772,  46 
Pac.  52,  same  case  on  petition  for  rehearing. 

Appeal  —  Conflict  of  evidence.  —  Cited  in  State  v.  Virginia  &  T.  R. 
Go.  23  Nev.  292,  46  Pac  723,  35  L.R.A.  759,  to  point  that  conflict  to 
prevent  supreme  court  from  interfering  with  verdict  must  be  a  sub- 
stantial conflict;  Burch  v.  Southern  Pac.  Co.  104  Pac  (Nev.)  239,  to 
point  that  where  there  is  conflicting  testimony  appellate  court  should 
not  interfere  except  where  point  of  all  the  evidence  is  clear  a  wrong 
conclusion  has  been  reached. 

Evidence.  — Cited  in  State  v.  Nevada  Cent.  R.  Co.  28  Nev.  213,  113 
Am.  St.  Rep.  834,  81  Pac  104,  to  point  that  in  absence  of  objection, 
expert  accountant  may  state  earnings  as  shown  by  books;  followed 
in  State  v.  Thompson,  101  Pac.  (Nev.)  560,  on  point  that  where  evi- 
dence is  conflicting  verdict  will  not  be  disturbed  if  there  is  substan- 
tial evidence  to  support  it. 

Instruction  as  to.  — Gted  in  Southern  Pac  Co.  v.  Hall,  100  Fed. 

768,  to  point  that  where  testimony  is  admitted  without  objection  and 
no  motion  to  strike  it  out,  court  did  not  err  in  refusing  to  instruct 
jury  not  to  consider  it. 
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Railway  fires  —  damages.  —  Cited  in  reference  notes  in  70  Am.  St. 
Rep.  148,  to  point  that  where  property  situated  at  a  place  where  it 
has  no  market  value  is  destroyed  by  the  negligence  of  another,  its 
owner  having  no  immediate  use  for  it,  the  damages  for  which  the 
wrongdoer  is  answerable  are  to  be  ascertained,  by  finding  the  value 
of  the  hay  at  the  nearest  place  where  it  has  market  value  and  deduct- 
ing therefrom  the  cost  of  putting  it  in  a  marketable  shape  and  trans- 
porting it  to  that  place;  73  Am.  St.  Rep.  726,  it  is  the  duty  of  a 
railway  corporation  to  supply  itself  with  such  engines  as  will  be 
least  liable  to  set  fire,  and  be  reasonably  safe  from  destroying  the 
•  property  of  others  along  its  line.  If  a  railroad  company  negligently 
permits  combustible  materials  to  accumulate  on  its  track  and  right 
of  way,  and,  setting  fire  thereto,  negligently  permits  the  fire  to  escape 
to  adjoining  lands  and  destroy  the  property  of  another,  the  company 
is  answerable  in  damages,  whether  it  started  the  fire  negligently  or 
not;  80  Am.  St.  Rep.  507,  and  90  Am.  St.  Rep.  921,  it  is  the  duty  of  a 
railway  corporation  to  supply  itself  with  such  engines  as  will  be  least 
liable  to  set  out  fire,  and  be  reasonably  safe  from  destroying  the  prop- 
erty of  others  along  its  line;  101  Am.  St.  Rep.  992,  the  proper  measure 
of  damages  for  the  destruction  or  loss  of  growing  crops  is  in  general 
the  value  of  the  crops  upon  the  ground,  and  not  the  loss  as  measured 
by  the  rental  value  of  the  land;  106  Am.  St.  Rep.  916,  it  is  the  duty  of 
railroads  to  use  such  locomotives  as  are  least  likely  to  set-out  fires; 
.t06  Am.  St.  Rep.  916,  it  is  the  duty  of  railroad  companies  to  keep  their 
right  of  way  free  from  combustible  material 

23  N3V.  183-188.    WASHOE  COUNTY  COITRS.  ▼.  GRISWOLD. 

No  citation. 

23  Nev.  188-193,  44  Pac.  818.    DENNIS  ▼.  CAU6HLIN. 

Cited  in  Clark  v.  Lancaster  County,  69  Neb.  729,  96  N.  W.  598,  to 
point  in  an  action  against  county  where  no  appeal  taken  by  plaintiff 
or  by  county  they  are  concluded  by  decree;  Rohde  v.  Steinmetz,  25 
Colo.  314,  55  Pac.  817,  to  point  that  rule  that,  as  between  ballots  and 
canvass  of  them,  the  ballot  considered  has  no  application  where  ballots 
have  been  tampered  with. 

23  Nev.  194-203,  44  Pac.  819.    STREBTES  y.  JOHNSON. 

Appeal  —  Record  on.  —  Cited  in  Becker  v.  Becker,  24  Nev.  477,  56 
Pac.  243,  as  to  defective  record  in  appeal  under  Stats.  1895,  p.  58; 
State  V.  Bouton,  26  Nev.  39,  62  Pac.  595,  to  point  that  papers  consti- 
tuting record  in  criminal  case  attached  and  filed  with  clerk  of  supreme 
court  will  be  regarded  as  properly  certified  in  absence  of  objection; 
Quinn  v.  Quinn,  27  Nev.  175,  74  Pac.  6,  to  point  that  where  there  is 
no  statement  properly  authenticated,  only  errors  appearing  on  the  face 
of  the  judgment  roll  can  be  considered  on  the  appeal;  State  v.  Hill,. 
105  Pac.  (Nev.)  1026,  as  to  proper  authentication  of  record  on  appeal. 
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23  Nev.  203-206,  46  Pac  1.    DONLAN  ▼.  CLARK. 

Cited  in  Hildebrand  v.  Carroll,  106  Wis.  328,  80  Am.  St.  Rep.  29, 
82  N.  W.  146,  to  point  that  when  plaintiff  makes  prima  facie  caae, 
burden  shifts  to  defendant. 

23  Ney.  207-216,  45  Pac  139.    GARDNER  v.  GARDNER. 

Demurrer— Standing  on.  — Cited  in  Hardin  v.  Elkins,  24  Nev.  334, 
63  Pac.  856,  to  point  that  where  party  wishes  to  take  advantage  of 
error  in  overruling  demurrer,  he  must  allow  final  judgment  to  be 
entered. 

Appeal  —  What  not  considered.  —  Cited  in  Candler  v.  Washoe  etc. 
Ditch  Co.  28  Nev.  164,  80  Pac.  752,  to  point  that  errors  assigned  which 
are  not  presented  in  brief  or  in  oral  argument  will  be  considered  hy 
supreme  court;  King  v.  Pony  Gold  Min.  Co.  28  Mont.  94,  72  Pac.  316, 
to  point  that  in  equity  case  mere  admission  of  incompetent  evidence 
will  not  warrant  reversal  of  action  and  presumption  court  below  only 
considered  competent  evidence  in  making  up  findings. 

AflBrmance.  — Cited  in  Linville  v.  Clark,  30  Nev.  113,  93  Pac. 

231,  to  point  that  on  failure  to  prosecute  judgment  will  be  affirmed 
by  supreme  court. 

Divorce.  —  Cited  in  reference  note  in  18  L.RA.(N.S.)  306,  to  point 
that  the  wife  is  entitled  to  a  divorce  on  that  ground,  where  she  shows 
that  he  accused  her  almost  daily  of  improper  conduct  with  other  men, 
became  drunk  frequently,  and  had  the  habit  of  gambling,  in  conjunc- 
tion with  threats  upon  her  life,  and  other  misconduct. 

23  Nev.  216-225,  45  Pac.  243,  35  L.RJL  233.    STATE  EX  RSL.  SAD- 
LER y.  LA  GRAVE. 

Lieutenant  governor  becoming  governor  —  Salary.  —  Cited  in  State 
▼.  Grant,  12  Wyo.  21,  73  Pac.  476,  to  point  lieutenant  governor,  upon 
whom  duty  of  office  involves  in  consequence  of  death  of  governor,  is 
entitled  to  salary  attached  to  office  of  governor. 

Cited  in  reference  note  in  57  L.R.A.  312,  as  to  lieutenant-governor 
filling  governor's  office;  17  L.R.A.(N.S.)  1264,  upon  the  death  or  re- 
moval of  an  incumbent  of  an  office,  the  person  succeeding  him  by  stat- 
utory or  constitutional  provision  is  entitled  to  the  compensation  of  the 
office;  but  these  cases  do  not  turn  upon  the  right  of  the  officer  to  be 
paid  quantum   meruit   for   the  services   rendered. 

23  Nev.  226-232,  45  Pac.  289,  34  L.R.A.  602.    SCHWEISS  v.  DISTRICT 
COURT. 

Cited  in  Hanson  v.  City  of  Cresco,  132  Iowa,  539,  109  N.  W.  1112, 
to  point  county  organization  is  created  exclusively  with  view  of  policy 
of  state  at  large  for  purpose  of  political  organization  and  civil  admin- 
istration and  power  of  function  of  county  organization  and  direct 
reference  to  policy  of  state. 
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23  Key.  233-235.    HAYES  v.  DAVIS. 
No  citation. 

23  Nev.  236-243.    McNAMARA  ▼.  KEATING. 

No  citation. 

23  Ner.  243-246,  46  Pac  467.    STATE  EX  RSL.  THOMPSOR  T.  DIS- 
TRICT COURT. 

Costs  and  allowance.  —  Cited  in  State  ▼.  District  Court,  26  Nev.  258, 
66  Pac.  744,  to  point  that  question  of  favorable  judgment  on  appeal 
and  taxing  of  costs  is  left  to  sound  discretion  of  district  court;  Kapp 
V.  District  Court,  103  Pac.  (Nev.)  239,  to  point  that  where  court  ia 
vested  with  jurisdiction  and  has  discretion  to  make  such  allowance  as 
justice  warrants  pendente  lite,  supreme  court  will  not  annul  such 
order  on  writ  of  certiorari. 

23   Ner.   247-262,   45   Pac    529.    STATE   EX   REL.   THOMPSON   t. 
WASHOE  COUNTY  COMMR'S. 

Certiorari.  —  Cited  in  State  ex  rel.  Fletcher  ▼.  Osbum,  24  Nev.  195, 
51  Pac.  840,  to  point  that  certiorari  is  proper  remedy  by  which  to 
review  municipal  resolution  and  ordinances  of  judicial  nature  but  not 
of  the  legislative  character;  State  v.  White  Pine  County,  101  Pac 
(Nev.)  105,  to  point  writ  of  certiorari  will  lie  only  to  review  proceed- 
ings of  inferior  tribunal,  board  or  officer  exercising  judicial  function, 
and  then  only  when  there  is  no  appeal  or  other  plain,  speedy  and 
adequate  remedy. 

Day  in  court.  —  C^ted  in  Tod  ▼.  Crisman,  123  Iowa,  703,  99  N.  W. 
690,  to  point  that  a  person's  rights  cannot  be  concluded  unless  he  has 
been  made  party  to  action  and  had  his  day  in  court. 

23  Ney.  262-267,  45  Pac  982.    STATE  EX  REL.  DAVIS  t.  LINCOLN 
COUNTY  COMMR'S. 

Statute  of  limitations.  — C^ ted  in  Davis  v.  Simpson,  25  Nev.  129,  83 
Am.  St.  Rep.  570,  58  Pac.  147,  and  Robertson  v.  Blaine  County,  90  Fed. 
72,  32  C.  C.  A.  512,  47  L.R.A.  466,  as  to  statute  of  limitations  in 
actions  on  county  bonds;  Davis  v.  Simpson,  25  Nev.  130,  83  Am.  St. 
Rep.  570,  58  Pac.  147,  as  to  statute  of  limitations  where  payment  is 
provided  for  out  of  particular  funds  in  particular  way. 

Cited  in  reference  note  in  10  LJLA.(N.S.)  480,  to  point  thai  FreehiU 
v.  Chamberlain,  65  Cat.  603,  4  Pac.  646,  is  cited  with  approval  in  the 
principal  case. 

23  Ner.  267-273,  45  Pac.  1009.    WILSON  ▼.  WILSON. 

Records  ^  Right  to  inspect  —  Cited  in  State  v.  Grimes,  29  Nev.  85, 
124  Ahl  St.  Rep.  883,  84  Pae.  1073,  5  LJLA.(NJ3.)  561,  to  point  that 
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caveat  emptor  being  the  rule,  it  is  essential  to  the  protection  of  intend- 
ed purchasers  or  incumbrancers  that  they  be  allowed  to  inspect  record. 

XLeformatioit  of  instrument.  —  Cited  in  reference  notes  in  65  Am. 
St.  Rep.  504,  to  point  that  laches  will  not  deprive  one  of  his  right  to 
have  a  contract  reformed  for  fraud  or  mistake,  and  upon  application 
within  a  reasonable  time,  a  court  will  grant  relief,  but  it  is  in  the 
discretion  of  the  court,  under  all  the  circumstances,  to  grant  or  refuse 
it,  and  each  case,  with  respect  to  delay,  if  there  is  no  statute  of  limita- 
tions, must  stand  on  its  own  peculiar  facts,  as  no  definite  time  is  fixed 
within  which  to  bring  suit;  65  Am.  St.  Rep.  508,  to  justify  the  reforma- 
tion of  a  deed  on  the  ground  of  mistake,  the  rule  is  that  the  mistake 
must  be  mutual. 

28  Nev.  274-278,  46  Pac  51.    STATE  ▼.  METERS. 

Cited  in  State  v.  Carson  etc.  Ry.  Co.  29  Nev.  501,  91  Pac.  934,  as 
to  authority  of  county  board  of  equalization  to  add  increased  valuation 
in  assessment  of  railroads. 

23  Nev.  279-283,  46  Pac.  257.    LXTTZ  v.  KINNET. 

Cited  in  City  of  PeUluma  v.  White,  152  Cal.  196,  92  Pac.  180,  to 
point  that  in  absence  of  statute  or  rule  of  court  requiring  to  have 
aflSant's  signature  to  an  otherwise  regular  affidavit  is  not  necessary. 

23  Nev.  283-300,  46  Pac  723,  35  LJLA.  759.    STATE  v.  VIRGINIA  & 
T.  R.  CO.    See  24  Nev.  53,  49  Pac.  945,  50  Pac.  607. 
State  V.  Virginia  &  T.  R.  Co.  24  Nev.  78,  50  Pac.  608,  same  ease  on 

second  appeal. 

Taxation  — Valuing  railroad  for.  —  Cited  in  State  v.  Virginia  &  T. 
R.  Co.  23  Nev.  435,  49  Pac.  39,  as  to  value  of  railroad  for  purposes  of 
taxation  determined  how;  affirmed  in  State  v.  Virginia  &  T.  R.  Co. 
23  Nev.  436,  49  Pac.  39,  on  point  that  net  income  is  to  govern  in  an 
assessment  of  railroad  property  for  purposes  of  taxation;  cited  in 
State  V.  Virginia  etc.  R.  R.  Co.  24  Nov.  87,  60  Pac.  610,  discussing  ques- 
tion relative  to  economical  management  of  railroad;  State  v.  Nevada 
etc.  R.  Co.  28  Nev.  207,  113  Am.  St.  Rep.  834,  81  Pac.  102,  to  point 
that  where  a  railroad  does  not  pay  current  expenses,  and  cannot  be 
expected  to  do  so,  then  it  is  worth  no  more  than  the  value  of  its 
movable  material,  less  the  cost  of  taking  it  up  and  getting  it  to 
market;  State  v.  Nevada  etc.  R.  Co.  28  Nev.  208,  113  Am.  St.  Rep. 
834,  81  Pac.  102,  to  point  that  supposition  owners  of  road  will  operate 
it  to  their  best  advantage  does  not  raise  presumption  that  moneys 
paid  out  and  items  charged  in  books  were  necessary  for  operation  of 
road;  State  v.  Nevada  etc.  R.  Co.  28  Nev.  218,  113  Am.  St.  Rep.  834, 
81  Pac.  106,  to  point  that  in  determining  the  net  annual  income  of 
railroad  the  taxes  should  be  deducted  as  part  of  the  operating  e.\- 
penaea;  Oregon  etc.  R.  Co.  v.  Jackson  County,  38  Ore.  608,  64  Pac. 
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313,  to  point  that  principal  case  re-affirmed  State  ▼.  Central  Pae.  R. 
Co.,  10  Nev.  47,  as  to  method  of  determining  value  of  railroad  for  pur- 
pose of  taxation;  Oregon  etc.  R.  Co.  v.  Jackson  County,  38  Ore.  621,  64 
Pac.  317,  to  point  that  in  arriving  at  proper  amount  under  which 
defendant  assessed  taxation  of  railroad  taxes  are  to  be  deducted. 

Cited  in  reference  notes  in  39  UELA.  237,  aa  to  mode  of  assessment 
of  railroad  property;  58  L.R.A.  572,  statutes  require  a  railroad,  the 
same  as  every  other  class  of  property,  to  be  assessed  at  its  actual  value, 
but,  as  its  nature  is  such  that  it  cannot  be  valued  in  the  same  way, 
as  it  has  no  market  value  in  the  usual  sense,  its  value  is  determinable 
by  capitalizing  its  net  earnings  at  the  current  rate  of  interest, — ^not 
necessarily  as  the  sole  factor  in  every  case,  but  generally  as  the  chief 
one;  66  L.RA..  375,  a  railroad,  like  other  property,  must  be  assessed 
at  its  true  cash  value;  but  the  rule  for  determining  that  value  ia 
to  capitalize  its  earnings  at  the  current  rate  of  interest,  taking  into 
account  its  propects  of  increased  or  diminished  utility;  but  the  value 
of  any  particular  portion  of  the  road  is  not  necessarily  a  fractional 
proportion  of  the  whole,  for  local  conditions  may  make  it  more  or 
less. 

Cited  in  reference  note  in  22  Eng.  RuL  Cas.  732. 

23  Nev.  301-304,  46  Pac.  801.    STATE  ▼.  GRAY. 

Cited  in  State  v.  Miller,  24  Utah,  314,  67  Pac.  790,  discussing  evidence 
as  to  time  in  trial  of  indictment  for  burglary. 

23  Nev.  304-318,  62  Am.  St.  Rep.  800,  46  Pac.  802,  34  L.R.A.  784w 
STATE  V.  ZICHFELD. 

Crime  — What  constitutes.  —  Cited  in  State  v.  Pray,  30  Nev.  223, 
94  Pac.  221,  discussing  what  constitutes  a  crime;  Armour  Packing  Co. 
V.  United  States,  153  Fed.  23,  82  C.  C.  A.  135,  14  L.R.A.(N.S.)  417,  as 
to  error  of  law  which  will  not  excuse.  See  titles,  "Intent"  and  '"Big- 
amy,"   this  note. 

Intent  — Cited  in  State  v.  Rodriquez,  102  Pac.   (Nev.)   863,  to 

point  that  where  specific  evidence  entered  into  under  the  act  itself, 
to  convict  one  indicted  of  crime  it  is  necessary  the  intent  be  alleged 
and  proved  beyond  reasonable  doubt;  followed  in  State  v.  Clark,  104 
Pac.  (Nev.)  594,  to  point  that  where  statute  forbids  doing  of  certain 
things  and  is  silent  concerning  intent  with  which  it  is  done,  person 
doing  act  forbidden  is  guilty  of  crime  charged,  even  though  he  had 
no  wrong  intent  beyond  that  which  is  involved  in  doing  act  prohibited; 
cited  in  State  v.  Shevlin-Carpenter  Co.  99  Minn.  165,  108  N.  W.  937, 
ho!din^  act  under  consideration  in  so  far  as  it  imposes  criminal  pun- 
ishment or  double  damages  for  casual  trespass,  dispenses  with  neces- 
sity of  proving  malicious  or  other  wron^ul  purpose. 

Cited  in  reference  notes  in  65  Am.  St.  Rep.  653,  to  point  that  whether 
or  not  a  criminal  intent  or  guilty  knowledge  is  a  necessary  element  of 
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a  statutory  offense  is  a  matter  of  construction  to  be  determined  from 
the  language  of  the  statute  in  view  of  its  manifest  purpose  and  design; 
67  Am.  St.  Rep.  4G5,  and  78  Am.  St  Rep.  239,  and  85  Am.  St.  Rep. 
630,  one  who  does  a  thing  forbidden  by  statute  is  liable  to  the  pun- 
ishment imposed  by  it,  though,  in  doing  the  act,  he  has  no  evil  intent, 
unless  the  statute  makes  such  intent  an  element  of  the  crime;  78 
Am.  St.  Rep.  239,  and  proof  of  guilty  knowledge  or  intent  is  not 
«ssential  in  a  prosecution  therefor;  86  Am.  St.  Rep.  630,  if  a  statute 
has  made  it  criminal  to  do  an  act  under  peculiar  circumstances,  one 
who  does  it  under  those  circumstances  is  chargeable  with  the  criminal 
intent  of  doing  it. 

Marriase. -^  Cited  in  University  of  Michigan  v.  McGuckin,  62  Neb. 
493,  87  N.  W.  181,  57  L.RJL  919,  as  to  point  that  parties  in  position 
to  marry  announcing  they  are  husband  and  wife  shows  a  meeting  of 
their  minds  as  to  such  a  relation. 

Cited  in  reference  notes  in  79  Am.  St.  Rep.  361,  to  point  that  a  mar- 
riage is  not  void  because  the  formalities  prescribed  by  statute,  con- 
cerning the  procurement  of  a  license  and  solemnization,  have  not  been 
observed;  79  Am.  St.  Rep.  362,  one  purpose  of  statutes  concerning 
marriage  is  to  compel  publicity,  but  those  requiring  the  procurement 
of  a  license  and  laws  concerning  solemnization  are  generally  regarded 
as  directory  merely  upon  ministers  and  magistrates,  to  prevent,  as  far 
as  possible,  by  jMnalties  •  them,  the  solemnization  of  marriages  when 
the  prescribed  conditions  and  formalities  have  not  been  fulfilled;  79 
Am.  St.  Rep.  363,  good  at  common  law  is  good  notwithstanding  the 
neglect  of  statutory  forms  relating  to  the  subject,  although  a  penalty  is 
imposed  for  their  violatioii,  unless  the  statute  itself  contains  express 
words  avoiding  the  marriage  because  of  a  failure  to  conform  to  such 
statutory  requirements;  79  Am.  St.  Rep.  378,  a  marriage  is  void, 
and  no  decree  is  required  to  avoid  it,  if  either  of  the  contracting  parties 
has  a  husband  or  wife  then  living  and  undivorced;  95  Am.  St.  Rep. 
844,  no  particular  form  is  required  to  constitute  a  contract  of  mar- 
riage; it  is  sufficient  that  the  parties  in  some  form  declare  that  they 
take  each  other  as  husband  and  wife;  124  Am.  St.  Rep.  122,  2  L.R.A. 
(N.S.)  354,  that  the  validity  of  common-law  marriages  has  been  recog- 
nized, 2  L.R.A.(N.S.)  354  although  not  In  conformity  with  a  statute 
requiring  a  license;  57  L.R.A.  917;  58  L.R.A.  723,  as  to  what  is 
sufficient  to  constitute  marriage  and  validity  of  common-law  marriages 
generally. 

Bigamy.  —  Gted  in  reference  note  in  126  Am.  St.  Rep.  218,  to  point 
that  under  a  statute  which  provides  that  bigamy  consists  of  having  two 
wives  or  two  husbands  at  the  same  time,  knowing  that  the  former 
husband  or  wife  is  still  alive,  and  that  nothing  contained  in  the  section 
shall  extend-  to  any  person  or  persons  whose  husband  or  wife  shall  have 
been  continually  absent  from  such  person  or  persons  for  five  years 
prior  to  the  second  marriage*  or  to  any  divorced  person,  or  to  any  per- 
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eon  when  the  former  marriage  has  been  declared  void,  it  ia  no  defense 
in  a  prosecution  for  bigamy  that  defendant  believed  that  his  first 
marriage  had  been  annulled  by  agreement  with  his  wife. 

23  Nev.  818-821.    HATES  T.  DAVIS. 
No  citation. 

23  Hev.  322-329.    M AHIVIKO  T.  GIGNOUZ. 
No  citation. 

23  Nev.  330-343,  47  Pac  1,  977.    ROBINSON  v.  KIND. 

Cited  in  Bliss  v.  Grayson,  24  Nev.  451,  56  Pac.  239,  as  to  bringing  in 
necessary  parties;  Robinson  v.  Kind,  25  Nev.  278,  59  Pac.  866,  as  to 
opinion  on  former  appeal;  Clarke  v.  Eureka  County  Bank,  123  Fed. 
925,  in  discussing  basis  of  suit;  Clem  v.  Given's  Ex'r  106  Va.  149,  65 
S.  E.  568;  to  point  that  decree  removing  cloud  from  or  quieting  title 
to  land  within  jurisdiction  of  court  may  be  based  upon  publication  €»f 
summons. 

23  Nev.  343-346.    STATE  EX  SEL.  KOFFS  v.  DISTRICT  COURT. 

No  citation. 

23  Nev.  346-348,  47  Pac.  194.    STATE  t.  BUSTER. 

Denied  in  State  v.  Lu  Sing,  34  Mont.  37,  85  Pac  523,  declaring  prin- 
cipal case  erred  on  point  of  procedure  for  reasons  assigned;  cited  in 
Cortez  V.  State,  43  Tex.  Crim.  381,  66  S.  W.  457,  to  point  that  witness 
called  to  prove  oral  conversation  need  not  repeat  the  exact  words,  but 
it  is  absolutely  essential  he  shall  remember  in  substance  what  was  said 
in  conversation  and  state  it  accurately  and  it  must  affirmatively  ap- 
pear witness  fully  understood  language  in  which  prisoner  spoke. 

23  Nev.  349-356,  47  Pac.  194.    SHIELDS  v.  ORR  EXTENSION  DITCH 
CO. 

Irrigation  ditch  —  Duty  of  owner.  —  died,  in  Bacon  v.  Kearney  Vine- 
yard Syndicate,  1  Cal.  App.  276,  82  Pac.  85,  as  to  duty  of  owner  of 
irrigation  ditch  to  keep  it  in  repair;  Howell  v.  Big  Horn  Basin  Colonizw 
Co.  14  Wyo.  36,  81  Pac.  790,  1  L.R.A.(N.S.)  602,  to  point  that  owner  of 
an  irrigation  ditch  is  bound  to  exercise  reasonable  care  and  skill  to 
prevent  injury  to  other  persons  from  such  ditch,  and  his  liability  in 
damages;  Howell  v.  Big  Horn  Basin  Coloniz.  Co.  14  Wyo.  39,  81  Pac. 
791,  1  L.RJ^.(N.S.)  604,  to  point  that  where  party  constructs  irriga- 
tion ditch  in  soil  naturally  incapable  of  holding  waters,  he  should  make 
all  proper  and  reasonable  efforts  to  prevent  seepage  therefrom. 

C^ted  in  reference  note  in  15  L.R.A.(N.S.)  544,  to  point  that  a  defend- 
ant who  was  negligent  in  permitting  water  to  escape  from  an  irrigatioB 
ditch  was  held  liable  for  damages  caused  thereby. 
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Treapftss— Basement.  — Cited  in  reference  note  in  99  Am.  St.  Rep. 
7$8y  to  point  that  if  the  treBpaaa,  when  repeated  and  continued,  may 
fipen  into  a  prescriptive  right,  title,  or  easement,  this  la  a  circum- 
stance which  will  hasten  a  court  of  equity  to  extend  its  aid  by  injunc- 
tion. 

23  Nev.  356-358,  47  Pae.  450.  STATE  EX  REL.  HARDIN  t.  SADLER. 
Cited  in  People  ▼.  Comforth,  34  Colo.  116,  81  Pac.  874,  and  State  v. 
Grant,  12  Wyo.  22,  73  Pac.  477,  to  point  that  when  vacancy  occurs  in 
office  of  governor,  office  and  duty  devolves  upon  lieutenant  governor, 
but  this  does  not  create  vacancy  in  office  of  lieutenant-governor. 

23  Nev.  359-368,  62  Am.  St  Rep.  811,  47  Pac.  763.    STATE  EX  REL. 
JONES  v.  HACK. 

Certiorari.  —  Cited  in  Chapma  v.  Justice  Court,  29  Nev.  159,  86  Pac. 
554,  to  point  that  certiorari  will  not  lie  where  there  is  a  right  of 
appeal;  Chapman  v.  Justice  Court,  29  Nev.  160,  86  Pac.  554,  as  to 
when  certiorari  will  He;  United  States  v.  Tucker,  122  Fed.  521,  dis- 
cussing jurisdiction  over  crime  committed  in  property  acquired  by 
United  States  for  governmental  purposes. 

23  Vev.  369-372,  47  Pac  979.    REINHART  v.  COHPANT  D. 

Cited  in  Adams  v.  Rogers,  102  Pac  (Nev.)  699,  to  point  where  no 
appeal  taken  from  order  denying  motion  for  new  trial  and  record 
presented  fails  to  disclose  statement  on  appeal  or  bill  of  exception 
settled  or  filed,  the  only  thing  appellate  court  can  consider  is  judg- 
ment roll. 

28  Ner.  373-386,  48  Pac  193.    STATE  EX  REL.  HOWELL  t.  LA 
GRAVE. 

Office  and  eac  officio  office.  —  Cited  in  Bradley  v.  Esmeralda  County, 
104  Pac.  (Nev.)  1060,  to  point  office  of  collector  of  licenses  is  separate 
and  distinct  from  office  of  sheriff  though  filled  by  same  individual; 
State  V.  Grant,  12  Wyo.  12,  73  Pac.  473,  to  point  where  person  filling 
one  office  is  ex  officio  another  officer  is  entitled  to  compensation  at- 
tached to  both  offices. 

Statutory  constmction.  —  Cited  in  Atchison  etc.  R.  Co.  v.  Haynes,  8 
Okla.  585,  58  Pac.  741,  to  point  an  express  law  conferring  certain  spe- 
cial rights  or  privileges  is  held  never  to  be  repealed  by  subsequent  stat- 
ute, treating  subject  in  general  terms  not  expressly  contradicting  pro- 
visions of  prior  statute,  unless  absolutely  necessary  so  to  do  in  order 
to  give  won!  of  latter  statute  meaning  and  effect. 

23  Nev.  387--390.    STATE  EX  REL.  CUTTINOS  ▼•  LA  ORAYBi 
No  citation* 
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23  Nev.  390-403,  48  Pac  628.    STATE  v.  HURPHT. 

Suspending  sentence.  —  CSted  in  Miller  v.  Evans,  115  Iowa,  103,  91 
Am.  St.  Rep.  143,  88  N.  W.  199,  56  L.R.A.  102,  as  to  right  to  suspend 
sentence  after  being  pronounced. 

Surety  on  bond  —  Liability  of.  —  Cited  in  Spokane  County  v.  Fres- 
eott,  19  Wash.  424,  67  Am.  St.  Rep.  738,  63  Pac.  663,  to  point  that 
court  in  principal  case  distinguishes  and  approves  Ryus  ▼.  Grumble, 
31  Kan.  767,  3  Pac.  518,  and  similar  cases,  as  to  liability  of  action 
against  surety  on  official  bond. 

Cited  in  reference  note  in  5  L.R.A.(N.S.)  404,  to  point  that  the  record 
need  not  show  that  the  accused  was  ^'called;"  and  that  it  is  not  nec- 
essary thereunder  that  the  accused  should  be  called  at  all. 

Agreement  contravening  statute.  —  Cited  in  State  v.  Pray,  30  Nev. 
218,  94  Pac.  219,  to  point  that  agreement  between  clerk  of  court  and 
another  party  contravening  provisions  of  statute,  are  void. 

23  Nev.  404-409,  48  Pac.  897.    PEERS  ▼.  REED. 

Appeal  —  Record  on.  —  Cited  in  Becker  v.  Becker,  24  Nev.  477,  66 
Pac.  243,  as  to  defective  record  on  appeal  under  Stats.  1895,  p.  58; 
State  v.  Bouton,  26  Nev.  39,  62  Pac.  595,  as  to  proper  authentication 
of  record  on  appeal  under  Cone.  L.  3862;  Quinn  v.  Quinn,  27  Nev.  175, 
74  Pac.  6,  to  point  that  where  there  is  no  statement  properly  authen- 
ticated, only  errors  appearing  on  the  face  of  the  judgment  roll  can  be 
considered  on  the  appeal;  State  v.  Hill,  105  Pac.  (Nev.)  1026,  as  to 
proper  authentication  of  record  on  appeal. 

23  Ney.  409-431,  48  Pac.  1036,  49  Pac.  169.    SWEENEY  t.  HJUL. 

Appearance  —  Waiver.  —  Cited  in  Bliss  v.  Grayson,  24  Nev.  441,  56 
Pac.  235,  as  to  waiver  of  right  to  make  objections  by  a  general  appear- 
ance. 

Election  laws  —  Contest.  —  Overruled  in  State  ex  rel.  McMillan  ▼. 
Sadler,  25  Nev.  168,  83  Am.  St.  Rep.  573,  58  Pac.  287,  holding  that 
name  not  authorized  on  ballot,  in  absence  of  fraud  does  not  invalidate 
ballot  as  to  candidates  for  other  offices:  cited  in  State  v.  Fladler  25 
Nev.  192,  83  Am.  St.  Rep.  573,  58  Pac.  296,  to  point  that  question  in* 
Tolved  was  not  settled  in  principal  case  because  of  specific  difTerence 
in  fact  pointed  out;  Vigil  v.  Garcia,  36  Colo.  441,  87  Pac.  547,  holding 
that  though  conduct  of  election  officials  may  amount  to  such  culpable 
negligence  as  to  render  their  act  incapable  of  credence  if  no  actual 
fraud  be  apparent,  destroys  integrity  of  returns  and  compels  other 
jurisdiction;  Horning  v.  Burgess,  119  Mich.  53,  77  N.  W.  446,  to  point 
that  requirement  inspectors  initials  to  appear  on  back  of  bailot  and 
place  where  they  should  be  placed  is  mandatory. 

Cited  in  reference  notes  in  47  L.R.A.  814,  to  point  that  a  ballot 
marked  with  a  cross  deliberately  made  by  the  voter  in  the  blank  space 
for  presidential  electors  under  the  words  "vote  for  three,"  and  not 
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opposite  the  name  of  any  candidate  whatever,  should  be  rejected;  47 
UELA.  815,  a  ballot  marked  with  a  cross  directly  on  the  line  between 
the  names  of  two  candidates  for  an  office  cannot  be  counted  for  that 
office,  as  it  is  impossible  to  determine  for  which  candidate  the  voter 
intended  to  vote;  47  hJELA,  816,  ballots  marked  with  a  straight  line 
over  the  word  ''no"  are  properly  rejected;  47  IiJR.A.  818,  a  ballot 
containing  no  other  marks  than  marks  opposite  the  name  of  a  can- 
didate more  nearly  resembling  a  spider  than  anything  else  cannot  be 
counted  by  him;  47  LJI.A.  820,  a  ballot  which  is  disfigured  by  the 
partial  erasure  of  a  cross  placed  after  the  name  of  a  candidate  is 
properly  rejected;  47  L.RJL  821,  a  ballot  on  which  there  are  printed 
the  names  of  candidates  for  two  separate  townships  should  not  be 
counted  where  it  is  marked  by  a  voter  of  one  township  with  a  cross 
opposite  the  names  of  some  of  the  candidates  for  office  in  the  other 
township,  as  such  marks  are  distinguishing  marks  in  violation  of  the 
Nevada  statute;  47  L.RJL  822,  a  ballot  on  which  the  voter  has  indis- 
criminately placed  crosses  on  various  parts  thereof  is  properly  rejected; 
47  LJELA.  825,  the  marking  with  a  double  cross  opposite  the  name  of 
candidates  of  ballots  otherwise,  regular  in  form  does  not  reqmre  their 
rejection  as  containing  distinguishing  marks;  47  L.RA.  826,  a  ballot 
marked  with  an  irregular  pencil  mark  over  the  names  of  candidates 
for  an  office  which  was  clearly  made  accidentally  and  not  deliberately 
is  properly  counted;  47  L.R.A.  830,  a  ballot  marked  with  crosses  im- 
mediately above  the  names  of  candidates  is  properly  rejected;  47  L.R,^. 
831,  a  ballot  marked  with  a  cross  in  the  vacant  space  near  the  center 
of  the  first  column  on  the  left-hand  side  of  a  ticket  between  the  words 
"for  presidential  electors"  and  the  words  "vote  for  three"  is  void  and 
iUegal,  and  properly  rejected. 

28  Nev.  432-437,  49  Pac.  38.    STATE  ▼.  VIRGINIA  ft  T.  R.  CO. 

CSted  in  reference  note  in  68  L.R.A.  672,  to  point  that  these  statutes 
require  a  railroad,  the  same  as  every  other  class  of  property,  to  be 
assessed  at  its  actual  value,  but,  as  its  nature  is  such  that  it  cannot 
be  valued  in  the  same  way,  as  it  has  no  market  value  in  the  usual 
sense,  Its  value  is  determinable  by  the  capitalizing  its  net  earnings  at 
the  current  rate  of  interest, — ^not  necessarily  as  the  sole  factor  in 
every  case,  but  generally  as  the  chief  one. 

23  Nev.  437-459,  49  Pac.  41.  STATE  SZ  REL.  RYAN  ▼.  CRONAN. 

Msndamna.  —  CSted  in  State  ex  rel.  Huffaker  v.  Crosby,  24  Nev.  123, 
77  Am.  St.  Rep.  786,  60  Pac.  128,  as  to  when  writ  of  mandamus  will 
lie. 

Cited  in  reference  note  in  58  L.R.A.  853,  to  point  that  mandamus 
issues  from  supreme  court  in  exercise  of  original  jurisdiction. 

Verdict— Affidavit  of  juror  to  impeach.  —  Cited  in  cone.  op.  of  Tal- 
bot, J.,  in  Southern  Nevada  0.  &  S.  Min.  Co.  v.  Holmes  Min.  Co.  27 
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Nev.  161»  103  Am.  St.  Rep.  759,  73  Fm.  764,  to  point  that  alBdaTiU  of 
juron  cannot  be  admitted  to  impeach  verdiet. 

Dircctora  of  corporation — Jurisdiction  to  detennine  election^  etc— 
Cited  in  Waeon  ▼.  Bnzzell,  181  Mass.  339,  63  N.  E.  909,  to  point  thai 
jurisdiction  to  determine  election  and  qualification  of  directors  of  eor- 
poration  resides  in  court  of  state  in  which  corporation  is  domidlrd. 

23  Her.  459-467,  49  Pac  39.    FOLSOM  ▼.  MASLSTTE. 

ated  in  reference  note  in  17  L.ILA.(NJB.)  412,  to  point  that  the 
general  rule  that  one  partner  is  not  entitled  to  charge  the  other  com- 
pensation  for  his  services  without  special  agreement  was  enforced  as 
to  charges  for  services  made  by  one  partner  without  special  agreement. 

23  Not.  468^75,  49  Pac.  119.    STATE  EX  REL.  KEITH  ▼.  WEST- 

ESFIELD. 

ated  in  SUte  T.  Westerfield,  24  Nev.  34,  49  Pac.  664,  to  point  that 
principal  case  involves  question  of  constitutionality  of  appropriation 
made  for  salaries  of  teachers  of  orphans  home;  State  v.  Eggera,  29 
Nev.  483,  91  Pac  824,  16  L.R.A.(NiS.)  630,  construing  §  3  Stats.  1907, 
p.  409,  holding  same  sufficient  appropriation  of  salary  of  chairman  of 
state  commission. 

Cited  in  reference  note  in  16  L.R.A.(N.S.)  636,  to  point  that  the  in- 
validity, upon  the  ground  that  it  directed  payment  to  be  made  out  of 
the  general  school  fund,  of  the  portion  so  directing,  of  a  statute  appro- 
priating a  certain  sum  to  pay  the  salary  of  a  teacher  in  the  state 
orphans'  home. 

23  Nev.  475-486,  49  Pac.  116.    ALEXANDER  ▼.  WINTERS. 

Cited  in  Bums  v.  Loftus,  104  Pae.  (Nev.)  248,  to  point  ordinary  mlea 
of  estoppel  bar  recovery* 
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CASES  IN  24  NEVADA 

24  Ner.  29^-88.    STATE  EX  EEL.  CUTTIIIO  T.  WESTERFIELD. 
Ko  citatioiL 

24  NeT.  38-63,  50  P«€.  1031,  49  Pac  453.    LTJTZ  ▼.  KINNEY. 

Cited  In  Re  Johnson,  127  Fed.  619,  determining  validity  of  chattel 
mortgage  and  bankruptcy  proceedings  and  leave  to  sue  in  state  court. 

24  Nev.  53-30,  49  Pac  945,  50  Pac.  607.    STATE  v.  VIE6INIA  ft  T. 
H.  CO.    See  23  Nev.  283,  46  Pac.  723. 

Taxation  —  Fixing  valuation  of  railroad.^ Cited  in  State  v.  Nevada 
etc.  R.  Co.  28  Nev.  207,  113  Am.  St.  Rep.  834,  81  Pac.  102,  in  fixing 
valuation  for  purposes  of  assessment  if  railroad  does  not  pay  current 
expenses,  and  cannot  be  expected  to  do  so,  then  it  is  worth  no  more 
than  the  value  of  its  movable  material,  less  the  cost  of  taking  it  up 
and  getting  it  to  market. 

Cited  in  reference  notes  in  57  L.R.A.  66,  to  point  that  when  a  railroad 
reduces  the  salaries  of  its  officers  and  employees  in  a  given  year  its 
reported  net  income  for  the  previous  year  may,  for  the  purposes  of 
taxation,  be  increased  by  the  amount  of  the  reduction;  58  L.R.A.  572, 
statutes  require  railroad  same  as  other  classes  of  property  to  be  as- 
sessed at  actual  value  but  that  its  nature  is  such  that  it  cannot  be 
valued  in  the  same  way,  it  having  no  market  value  in  the  usual  sense, 
its  value  is  to  be  determined  by  capitalizing  its  net  earnings  at  current 
rate  of  interest. 

24  Nev.  91-92,  49  Pac  1038.    EX  PARTE  CRAWFORD. 

Habeas  corpus.  ^  Cited  in  Ex  Parte  Kair,  28  Nev.  148,  113  Am.  St. 
Rep.  817,  80  Pac.  467,  6  Ann.  Cas.  893,  to  point  that  error  of  court  in 
finding  or  failing  to  find,  or  in  accepting  or  rejecting  proof,  ia  review* 
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able  on  appeal  and  not  on  habeas  oorpns^  which  is  proper  remedy  only 
where  act  entirely  void;  Ex  parte  Jackman,  100  Pac.  (Nev.)  770,  con- 
ceded withont  deciding  that  jnxy  impaneled  in  manner  speeified  in 
petition  illegal  and  question  ehould  be  raised  on  objection  and  not 
habeas  corpus. 

24  Ner.  02-102,  40  Pac  1035.    STATE  EX  SSL.  WILLIAMS  ▼.  BECK. 

Sesignation  from  ofilce.  —  Cited  in  State  v.  Murphy,  30  Not.  419,  97 
Pac  392,  discussing  resignation  from  office  dted  in  dis.  op.  of  Talbot, 
C  J.,  in  State  y.  Murphy,  30  Not.  428,  97  Pac  720,  distinguishing  prin- 
cipal case  as  not  supporting  respondents  contention  in  lack  of  acknowl- 
edged legal  principles;  State  y.  Murphy,  30  Ncy.  429,  97  Pac  721,  to 
point  that  where  resignation  is  fixed  to  take  effect  at  a  future  date, 
there  is  no  Yacancy  until  the  date  arrives;  distinguished  in  dis.  op. 
of  Talbot,  C.  J.,  in  State  y.  Murphy,  30  Ncy.  430,  97  Pac  721,  saying 
it  is  unnecessary  to  consider  whether,  if  conditions  were  the  same, 
principal  case  should  be  held  res  adjudicata  and  condusiYe. 

Cited  in  reference  notes  in  12  LJl.A.(N.S.)  1010,  to  point  that  eiYil 
officer  has  right  to  resign  at  pleasure  unaffected  by  acceptance  or 
rejection  of  resignation;  16  LJELA.(N.S.)  1061,  conditional  resignation, 
sent  to  goYemor,  and  by  him  accepted,  subject  to  its  conditions,  is  with* 
in  the  control  of  the  party,  and  subject  to  withdrawal  at  pleasure  until 
a  day  fixed  on  which  it  becomes  effectiYe. 

24  Ncy.  102-118.    LYON  COTJNTT  t.  ROSS. 
No  citation. 

24  Ncy.  114.    PALMER  t.  CULVERWELL. 

No  citation. 

24  Ncy.  115-124.    STATE  EX  REL.  HAUFFAKER  ▼.  CROSBY. 
No  citation. 

24  Ncy.  12S-143,  77  Am.  St  Rep.  791,  50  Pac  438.    BARNES  ▼.  WEST- 
ERN UNION  TEL.  CO.    See  76  Pac  931. 

Telegrams.  — Cited  in  reference  notes  in  125  Am.  St.  Rep.  1095,  to 
point  that  contract  contained  in  telegraphic  blank  stipulated,  company 
shall  not  be  liable  for  mistakes  or  delays  in  transmission  or  deliYcry, 
or  for  nondelivery  of  unrepealed  message,  does  not  exonerate  company 
from  liability  for  negligent  delay  in  delivery  of  unrepeated  message; 
11  L.R.A.(N.S.)  567,  though  court  refrained  in  principal  case  from  say- 
ing what  its  decision  might  be  in  case  of  error  in  delay  which  mij^t 
be  detected  or  corrected  by  repetition  of  message,  it  held  that  stipula- 
tion as  to  unrepeated  message  did  not  protect  company  where 
properly  transmitted  and  transcribed,  but  delayed  in  delivery. 
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24  Her.  14^-146,  50  Pae.  79&    ALEXANDER  v.  WINTER&    See  23 

Ner.  476. 

Cited  in  Burnt  t.  Loftns,  104  Pac  (NeT.)  248,  holding  ordinary  nde 
of  estoppel  bar  in  reoorery. 

24  Ner.  147-151.    STATE  SZ  REL.  LTON  COUNTY  t.  LA  GROVE. 
No  citation. 

24  Ner.  152-154,  50  Pac.  851,    CONTER  t.  HERSCHEL. 

Cited  in  Garlaon  ▼.  Suliiyan,  146  Fed.  479,  77  C.  C.  A.  32,  ai  to  rig^t 
to  enforce  compulsory  petition  when  not  in  possession. 

Cited  in  reference  note  in  25  Eng.  RuL  Cas.  61. 

24  NeT.  154-182,  50  Pac.  649.    KANDLEBAUM  ▼.  6RE00VICH. 

Action  on  judgment  — Cited  in  Citizens  Nat.  Bank  v.  Lucas,  26 
Wash.  424,  90  Am.  St.  Rep.  763,  67  Pac  255,  56  LJRA.  816,  to  point 
that  principal  case  oyerrules  Solem  v.  Virginia  &  T.  R.  Cb.  16  Nev. 
313,  as  to  right  of  party  at  common-law  to  maintain  action  upon  judg- 
ment as  soon  as  recovered;  Citizens  Nat.  Bank  ▼.  Lucas,  26  Wash.  426, 
90  Am.  St  Rep.  754,  67  Pac.  256,  66  LJtA.  816,  as  to  right  to  enforce 
collection  of  judgment  hy  execution  or  making  it  basis  of  a  new  suit 

Cited  in  reference  note  in  78  Am.  St.  Rep.  48,  to  point  that  com- 
mon-law inhibition  preventing  the  direct  assignment  and  transfer  of 
the  legal  as  well  as  the  equitable  title  to  judgments  is  no  doubt  abol- 
ished in  a  great  majority  of  the  states  of  the  American  Union,  and 
under  the  various  statutes  it  is  now  not  merely  the  privilege,  but  also 
the  duty,  of  the  assignee  of  a  judgment  to  control  and  enforce  it  in 
his  own  name,  or  to  revive  it  by  scire  facias. 

24  Ner.  162-170,  77  Am.  St  Rep.  799,  51  Pac.  252.  ADAMS  ▼.  BAKER. 
Cited  in  reference  notes  in  87  Am.  St.  Rep.  704,  to  point  that  a 
court  of  equity  can  interfere,  in  cases  of  mistake  in  written  instru- 
ments, only  as  between  the  original  parties  or  those  claiming  under 
them  in  privity;  117  Am.  St.  Rep.  228,  to  point  that  in  cases  of  mis- 
take in  respect  to  written  iqstruments,  courts  of  equity  can  interfere 
only  as  between  the  original  parties  or  those  claiming  under  them  in 
pnvity. 

24  Ner.  171-161.    STANTON-THOMPOS  CO.  ▼.  CRANE, 
No  citation. 

24  Ner.  18%  183.    COSSINELU  t.  COSSINELIl. 
No  dtation* 
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24  Ker.  184-185,  81  Pac.  115.    SPAfFORD  t.  WHUS  BIVXS  YALUT 
Eia  CO. 

Appeal  —  Notice  el^Followed  in  State  ▼.  PireatoD,  30  Ner.  304^ 
95  Pae.  919,  on  point  that  in  civil  cases  the  notice  of  appeal  must 
be  filed  before  served  upon  opposing  counsel,  or  the  appeal  will  be 
fatally  defective;  State  v.  Brown,  30  Nev.  497,  98  Pae.  872,  on  point 
that  filing  of  notice  of  appeal  must  precede  or  become  contemporaneous 
with  service  of  copy  in  order  to  make  appeal  effectual;  cited  in  State 
V.  Brown,  30  Nev.  504,  98  Pac.  874,  to  point  that  in  principal  caae^ 
record  showed  notice  of  appeal  served  prior  to  its  filing. 

24  Nev.  187-196,  51  Pac  837.    STATE  EX  KEL.  FLETCHER  t.  OS- 
BUKN. 

Certioraxi— Cited  in  State  v.  White  Pme  County,  101  Pac  (Not.) 
105,  to  point  that  when  board  of  oounty  commissioners  entering  into 
contract  did  not  exercise  judicial  functions  certiorari  will  not  lie; 
Beaumont  V.  Samson,  5  Cal.  App.  493,  90  Pac  840,  to  point  certiorari 
will  not  lie  to  test  validity  of  action  of  supervisors  in  declaring  terri- 
tory described  as  municipal  corporation;  proper  remedy  proceedings  quo 
warranto;  Adleman  v.  Pierce,  6  Ida.  298,  55  Pac  658,  to  point  that  in 
letting  contract  common  council  did  not  exercise  judicial  function  and 
certiorari  will  not  lie;  McConnell  v.  State  Board  of  Equalization,  11  Ida. 
660,  83  Pac  496,  as  to  right  of  court  to  examine  into  constitutionality 
of  act  under  certiorari;  Mill  v.  Brown,  31  UUh,  476,  120  Am.  St.  Rep. 
942,  88  Pac  611,  discussing  methods  of  procedure  where  acts  of  judge 
supposed  to  be  illegal  because  he  was  chosen  or  appointed  under  a  sup- 
posed invalid  law,  or  because  he  did  not  possess  proper  qualifications. 

24  Nev.  197-216,  51  Pac  834, 52  Pac  649.    IN  SE  ESTATE  OF  FOLEY. 

Griffin  y.  Foley,  24  Nev.  291,  53  Pac.  8,  same  case  on  subsequent 
appeal;  cited  in  In  re  Estate  of  Foley,  24  Nev.  292,  53  Pac.  8,  to  point 
that  in  principal  case,  sufficiency  of  answer  of  respondents  as  an  ob- 
jection under  statute  to  distribution  of  community  property  was  not 
considered  by  court. 

24  Nev.  217-221,  51  Pac  840.    KENNEDY  t.  ADAMS. 

Cited  in  McDougald  v.  New  York  etc  Ins.  Co.  146  Fed.  678,  77  C.  a 
A.  100,  to  point  that  where  an  amendatory  act  provides  original  stat- 
ute to  be  amended  ^'so  as  to  read  as  follows"  and  it  repeats  some  of 
the  clauses  of  original  statute  and  omits  others  and  introduces  other 
clauses  and  sections,  the  portions  of  original  statute  retained  are  con- 
tinued in  force  and  not  the  new  enactment. 

24  Ner.  222-229,  52  Pac  12.    STATE  EX  REL.  HOPPIN  ▼.  CHENEY. 

Distinguished  in  Walsh  v.  Wallace,  26  Nev.  321,  99  Am.  St.  Rep. 

692,  67  Pac  915,  as  not  in  point  on  ground  of  difference  of  facts,  cited  in 
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Gamble  ▼.  District  Court,  27  Nev.  246,  74  Pac.  632,  discuasing  necessity 
for  notice  on  motion  for  removal  of  action. 

Decision  and  findins  —  Distinction.  —  Followed  in  Linville  v.  Schee- 
Ittia  30  NVv.  Ill,  93  Pac.  227,  and  Central  Trust  Co.  v.  Holmes  Min.  Co. 
30  Ner.  440,  97  Pac.  391,  on  point  that  the  decision  of  the  court  is  the 
announcement  hj  the  court  of  its  judgment,  and  is  distinct  from  the 
finaings. 

Default  —  Relieving  from.  — Cited  in  Sherman  v.  Southern  Pac.  Go. 
102  Pac.  (Nev.)  257,  to  point  that  when  proper  and  well-grounded  ap- 
plication is  made  enforcing  jurisdiction  of  court  to  relieve  party  from 
consequences  of  his  default  court  has  power  to  relieve  from  such  de- 
fault. 

24  Ner.  280-238,  51  Pac.  982.    STATE  v.  ALTA  SILVER  MIN.  CO. 

Cited  in  SUte  v.  Chicago  etc.  Ry.  Co.  128  Wis.  499,  108  N.  W  607, 
as  to  whether  statutory  penalty  for  failure  to  pay  ordinary  tax  cannot 
Im  discharged  otherwise  than  by  full  payment. 

24  Nev.  238-242,  61  Pac.  1027.    EX  PARTE  WEBB. 

Forcible  entry  and  unlawful  detainer.  —  Cited  in  Eisele  ▼.  Oddie, 
128  Fed.  946,  to  point  forcible  entry  and  unlawful  detainer  is  indictable 
offense  as  misdemeanor  both  at  common  law  and  where  by  statute  it 
is  made  criminal  offense. 

Habeas  corpus.  —  Cited  in  Miskimins  v.  Shaver,  8  Wyo.  415,  58  Pac 
417,  49  L.R.A.  839,  as  to  extent  of  inquiry  on  habeas  corpus  on  com- 
mitment for  contempt. 

24  Nev.  242-250,  51  Pac.  1025.    BURGESS  v.  HELM. 

Contract  of  employment  —  Recovery.  —  Cited  in  Oliver  v.  Little,  103 
Pac.  (Nev.)  241,  to  point  that  under  allegation  in  completion  of  contract 
to  pay  specified  rate  of  compensation  made,  proof  of  intention  to  pay 
what  services  really  worth,  or  implied  intention  to  pay  usual  compensa- 
tion; Blankenship  v.  Decker,  34  Mont.  299,  85  Pac.  1037,  to  point  that 
upon  complete  performance  and  exercise  of  contract  for  services  and 
stipulated  price  recovery  may  be  had  upon  quantum  meruit;  West  v. 
Eley,  39  Oreg.  465,  65  Pac.  799,  to  point  that  stipulated  price  becomes 
quantum  meruit;  it  is  not  question  of  variance  but  only  mode  of  proof 
of  question  of  pleading. 

Appeal.  —  Cited  in  Neuman  v.  Grant,  36  Mont.  80,  92  Pac.  44,  to  point 
that  there  was  no  answer  and  evidence  offered  by  plaintiff  was  not 
in  record. 

24  Nev.  251-263,  52  Pac.  274.    STATE  EX  REL.  FLETCHER  v.  RUHR. 
Cited  in  reference  note  in  55  L.R.A.  841,  discussing  plurality  of  sub- 
ject where  title  of  act  ''An  act  to  incorporate"  a  specified  city,  town  or 
village. 
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24  Her.  264-273,  62  Pac.  676.    BROOKS  v.  NEVADA  NICKLB  SYNDI- 
CATE. 

Appeal — Notice  of.  —  Followed  in  State  ▼.  Brown,  30  Ner.  497,  98 
Pac.  872,  on  point  that  filing  of  notice  of  appeal  must  precede  or  be 
eontemporaneoua  with  aenioe  of  copy  to  render  appeal  effeetnal;  cited  in 
SUte  ▼.  District  Conrt,  34  Hont.  116,  115  Am.  St  Rep.  524,  85  Pae. 
872,  to  point  that  principal  case  and  others,  sArm  Lyon  County  t. 
Washoe  County,  8  Nev.  177,  <m  point  that  to  render  appeal  effectual, 
filing  of  notice  of  appeal  must  precede  or  be  contemporaneous  with  serr- 
ice  of  copy. 

New  txiaL— Cited  in  Chambless  v.  Hass,  125  Iowa,  488,  101  N.  W. 
154,  68  T<.R.A.  130,  in  holding  trial  court  not  deprived  of  jurisdiction  to 
giant,  within  the  period  allowed  by  statute,  new  trial  for  newly-dis- 
oorered  eridence,  by  fact  judgment  has  been  affinned  on  H^peal  and 
execution  returned  satisfied. 

24  NeT.  273-288,  77  Am.  St  Hep.  807,  62  Pac.  609,  63  Pac.  178.  NBS- 
BITT  T.  DELMAB'S  ETC.  GOLD  MIN.  CO.  Writ  of  error  dismissed  in 
177  U.  S.  623,  44  L.  ed.  872. 

Mining  claims. — Cited  in  reference  notes  in  83  Am.  St.  Rep.  115, 
on  forfeiture  of  mining  claims;  77  Am.  St  Rep.  819,  where  mining  datm 
has  either  been  forfeited  or  abandoned,  it  may  be  relocated,  but  in  order 
that  forfeiture  may  be  worked,  fsct  up<«  which  it  is  based  must  exist 
and  statute  must  be  pursued  strictly;  87  Am.  St.  Rep.  408,  if  mine  is 
represented  by  owner  and  annual  work  is  performed  by  or  at  his  in- 
stance or  someone  in  privity  with  him,  it  is  a  sufficient  performance; 
91  Am.  St.  Rep.  880,  liability  of  cotenants  will  be  fixed  where  act  is 
of  a  nature  such  that  it  is  manifestly  done  for  the  benefit  of  all,  as 
where  a  notice  of  adverse  claim  is  filed  by  one  of  several  cotenants  on 
behalf  of  all,  it  will  be  presumed  that  the  act  was  authorized  by  them, 
or,  at  least,  ratified;  9  L.R.A.(N.S.)  1136,  work  done  by  mere  trespasser 
or  stranger  to  title  will  not  inure  to  benefit  of  locator. 

24  Nev.  289-290.    APBIL  FOOL  6.  MIN.  ft  U.  CO.  ▼.  DEILA. 
No  citation. 

24  Nev.  291-292.    IN  RE  ESTATE  OF  FOLEY. 
No  citation. 

24  Nev.  292-293,  53  Pac  178.    THOMPSON  v.  TURNER. 

died  in  State  v.  Lytton,  99  Pae.  (Nev.)  866,  sustaining  act 
issuance  of  bonds  for  building  new  court  house. 

24  Nev.  294-306.    BAILET  ▼.  UTTEIX* 
No  citation. 
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24  Ner.  80&-306.    ELKO-XUSCARORA  CO.  ▼.  WINES. 
No  dtation. 

24  Ney.  30^-308,  63  Pac  600    MARX  ▼.  LEWI& 

AppeaL  — CSted  in  Bliss  y.  Grayson,  24  Nev.  485,  66  Pae.  233,  dis- 
enssing  practice  on  appeal  saying  if  no  notice  had  been  served  or  filed, 
question  presented  would  have  been  different  and  court  would  have 
followed  the  rule  laid  down  in  principal  case;  distinguished  in  Smith 
V.  Wells  Estate  Go.  29  Nev.  416,  91  Pac.  316,  in  that  the  defect  in 
certification  in  case  on  trial  was  not  as  vital  as  the  question  involved 
in  the  principal  case;  Kirman  v.  Johnson,  30  Nev.  162,  93  Pac.  502, 
to  point  §  327  Oivil  Practice  Act  (Comp.  L.  3422)  in  direct  terms,  con- 
fers authority  to  review  judgments  and  orders  from  which  appeals  can 
be  taken  in  manner  prescribed  by  act  and  not  otherwise;  State  v.  Pres- 
ton, 30  Nev.  306,  95  Pac.  920,  discussing  disposition  of  cases  or  points 
of  practice;  cited  in  cone.  op.  of  Talbot,  J.,  in  Hoffman  v.  Owens,  103 
Pae.  (Nev.)  415,  on  point  concurrence  by  reason  of  fact  court  should 
construe  law  in  principal  case;  followed  in  Hoffman  v.  Owens,  104 
Pac.  (Nev.)  241,  in  dismissing  appeal. 

—  What  cannot  be  waived.  —  CUted  in  Kirman  v.  Johnson,  30  Nev. 
152,  93  Pac  502,  to  point  that  by  failing  to  interpose  objection  to  record 
technical  objections  thereto  may  be  waived  but  that  essentials  of  record 
necessary  to  give  court  jurisdiction,  cannot  be  waived;  Hoffman  v. 
Owens,  103  Pac.  (Nev.)  414,  to  point  that  undertaking  on  appeal  cannot 
be  waived. 

24  Nev.  308-311,  63  Pae.  497.  STATE  EX  REL.  WILSON  y.  STONE. 
Oited  in  Bell  v.  District  Court,  28  Nev.  297,  113  Am.  St.  Rep.  854,  81 
Fac.  877,  1  L.R.A.(N.S.)  843,  6  Ann.  Gas.  982,  and  State  v.  Gibson,  30 
Nev.  369,  96  Pac.  1060,  to  point  that  it  is  essential  to  the  validity  of  a 
statute  that  in  its  enactment  there  shall  be  compliance  with  §  17  of 
article  IV  of  the  constitution. 

24  Ney.  311-326,  63  Pac  597.    BROOKS  y.  NEVADA  NICKEL  SYNDI- 
CATE. 

Judgment  by  default  —  Substituted  service.  —  Gited  in  Willey  v. 
Benedict  Go.  145  Gal.  604,  79  Pac.  272,  as  to  validity  of  judgment  of 
default  upon  substituted  service. 

Gited  in  reference  note  in  85  Am.  St.  Rep.  938,  to  point  that  service 
under  statute  upon  particular  class  of  agents  or  upon  agent  under 
special  circumstances,  return  must  show  person  served  belonged  to 
class  or  that  special  circumstances  required  existed. 

24  Ney.  326-328.    BRYANT  y.  ANPERSON. 
No  dtation.  v 
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24  Her.  329-335.    HASDIV  T.  BMMOHS»  SLKUS^  APPKLLAIT. 
No  dtation. 

24  Vtr.  336-343^  54  Pae.  516.    STATE  t.  MAHDICH. 

Cited  in  die.  op.  of  Noreroee,  C.  J.,  in  State  y.  Thompeon,  161  Fne. 
(Not.)  661,  to  point  that  if  evidence  hae  been  taken  already  exeentea  to 
moral  certainty  every  hypothesis  but  single  one  of  equity  and  eatab- 
lishes  thai  one  beyond  reasonable  doubt  the  evidence  is  sniBcient. 

Cited  in  reference  note  in  101  Am.  St.  Rep.  485,  to  point  that  ia 
prosecutions  for  larceny  the  fact  that  the  stolen  property  is,  reeentlj 
after  the  theft,  found  in  the  possession  of  the  defendant,  can  always  be 
given  in  evidence  against  him.  The  strength  of  the  presumption  which 
it  raises  against  the  accused  depends  upon  all  the  circumstaneea  sur- 
rounding the  case,  and  is  for  the  jury  to  determine. 

24  NCT.  845-349.    UHIOH  DITCH  CO.  T.  LEETS. 
No  dtatioB. 

24  Her.  350-369.    STATE  EX  SEL.  SCHULZ  t.  SWEBHET. 

No  citation. 

24  Her.  359-370,  55  Pac.  222.    OFFICE  SPECIALTY  MFG.  Ca  ▼. 

WASHOE  CO. 

Cited  in  State  v.  Beck,  26  Nev.  113,  67  Pac  936,  discussing  character 
of  claim  involved  and  previous  history. 

24  Hev.  370-375,  55  Pac.  304,  56  Pac.  94.    McGURH  ▼.  McIHHIS. 

Inttmction  —  Exceptions.  —  Cited  in  McNamee  v.  Nesbitt,  24  Nev. 
406,  66  Pac.  39,  to  point  that  where  instruction  is  refused  and  no 
objection  or  exceptions  appear  to  have  been  made  to  action  of  trial 
court,  will  be  disregarded  on  appeal;  Paul  v.  Cragnas,  25  Nev.  311,  59 
Pac.  859,  47  L.R.A.  541,  to  point  that  when  statement  on  appeal  does 
not  show  any  of  the  points  of  objections  or  exceptions  were  stated 
at  the  trial,  they  will  be  disregarded;  Klrman  v.  Powning,  25  Nev. 
397,  60  Pac.  838,  to  point  rule  in  principal  case  not  applicable;  Stanley 
V.  Mineral  Union,  26  Nev.  67,  63  Pac  61,  to  point  that  error  in  refusal 
to  give  instructions  are  not  properly  before  the  court  of  appeal,  where 
no  objection  was  made  or  exception  taken  to  the  action  of  the  court 
and  the  proposed  instruction  not  included  in  statement  on  appeal;  Tono- 
pah  Lumber  Co.  v.  Riley,  30  Nev.  321,  95  Pac.  1004,  to  point  that  in 
order  to  entitle  a  party  to  an  action  to  have  the  instructions  reviewed, 
the  particular  error  in  each  instruction  complained  of  must  be  pointed 
out  in  the  exception. 

Exceptions  —  Particular  statement.  —  Followed  in  Schwartz  ▼.  Stock, 
26  Nev.  150,  65  Pac.  355,  on  point  that  record  must  show  compliance 
with  requirement  of  statute  requiring  the  point  of  exception  to  be 
particularly  stated;  Schlitz  Brewing  Co.  y.  Grimmon,  28  Nev.  252,  81 
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Fac.  47,  to  point  that  grounds  for  exceptions  to  action  of  court  in  oyer- 
ruling  objections  are  not  specified  as  required  in  principal  case;  Finns- 
gan  V.  Ulmer»  104  Pac  (Nev.)  18,  the  point  of  exception  must  be 
particularly  stated  to  be  considered  on  appeal. 

Appeal— Ro  exceptions  below.  — Cited  in  Karns  ▼.  State  Bank  & 
Trust  Co.  101  Pac  (Nev.)  568,  and  State  v.  Williams,  102  Pac  (Nev.) 
981,  to  point  that  where  no  exception  or  objection  is  taken  to  admission 
or  rejection  of  evidence  in  lower  court  it  cannot  be  considered  on  appeal. 

Sale  of  property  — Purpose  of.  — Cited  In  Re  McGum,  102  Fed.  746, 
to  point  that  verdict  of  jury  and  judgment  of  court  that  sale  of  property 
and  business  was  bona  fide  and  not  to  hinder  or  defraud  creditors  was 
reversed  on  appeal. 

24  Not.  375-378,  55  Pac  362.    ADAMS  T.  BAKER. 

Cited  in  referenee  note  in  126  Am.  St.  Rep.  115,  to  point  that  the 
earnings  of  both  spouses  while  living  together,  the  wife's  as  well 
as  the  husband's,  are,  as  a  rule,  community  property.  This,  indeed, 
is  according  to  the  fundamental  principles  of  the  community  law. 

24  Not.  379-389,  77  Am.  St  Rep.  815,  55  Pac  829.    SISS09  t.  SOM- 
MSRS. 

Mines  and  mining  —  Location  and  development.  —  Cited  in  North- 
more  V.  Simmons,  97  Fed.  388,  38  C.  C.  A.  211,  discussing  regulation 
of  mining  districts  as  to  location  and  development;  cited  in  dis.  op.  of 
Ross,  J.,  in  Northmore  v.  Simmons,  97  Fed.  392,  38  C.  C.  A.  211,  to 
point  that  except  dicta  in  latter  part  of  principal  case  there  is  nothing 
in  any  of  the  cases  giving  any  support  to  conclusion  reached  in  ma- 
jority opinion;  Northmore  v.  Simmons,  97  Fed.  393,  38  C.  C.  A.  211, 
discussing  object  of  regulating  location  and  development  of  mining 
claims;  cited  in  McCulloch  v.  Murphy,  125  Fed.  153,  and  Zerres  v. 
Vanina,  134  Fed.  617,  discussing  the  necessity  of  substantial  compli- 
ance  not  only  with  law  of  Congress  but  law  of  state  and  rules  and  regu> 
lations  established  by  miners  in  mining  districts  in  order  to  maintain 
right  to  mine  claim;  Butte  City  Water  Co.  v.  Baker,  196  U.  S.  125, 
49  L.  ed.  412,  25  Sup.  Ct.  212,  discussing  validity  of  state  legislature 
regulating  location  and  development  of  mining  claim;  Mares  v.  Dillon, 
30  Mont.  133,  75  Pac.  965,  discussing  right  of  legislature  to  enact  law 
supplemental  to  act  of  Congress  relative  to  location,  possession  and 
development  of  mining  claims;  Wright  v.  Lyons,  45  Or.  173,  77  Pac. 
83,  state  regulation  regarding  location  and  development  of  mining 
claim  not  on  admission  to  be  valid  and  are  binding  upon  locator  if  he 
would  secure  good  location. 

Cited  in  reference  notes  in  77  Am.  St.  Rep.  815,  to  point  that  a 
mining  claim  may  be  relocated  if  either  forfeited  or  abandoned;  but 
In  order  that  a  forfeiture  may  be  worked,  the  facts  upon  which  it  is 
batted  must  exist,  and  the  statute  must  be  pursued  strictly;  87  Am. 
St.  Rep.  406,  a  failure  to  comply  with  such  laws  and  rules  works  a 


24  Ner.  389-410     NOTES  ON  NEVADA  REPORTS.  tt52 

forfeiture  of  the  claim,  and  it  beoomeB  subject  to  relocation  by  aoj 
qualified  locator;  87  Am.  St.  Rep.  407,  as  to  whether  the  failure  to 
comply  with  local  rules  and  enstoms  will  work  a  forfeiture,  when  they 
do  not  expressly  ordain  a  penalty  for  their  nonobsenrance. 

State  statute  regulating.  —  Cited  in  Sharkey  v.  Candiani,  48 

Or.  122,  85  Pac.  222,  7  LJLA.(NJ3.)  803,  to  point  that  failure  to  sub- 
stantially comply  with  state  statute  requiring  mining  locator  to  sink 
discovery  shaft  within  prescribed  time  after  posting  notice  of  location 
forfeited  right  of  locator. 

Cited  in  reference  notes  in  87  Am.  St.  Rep.  409,  to  point  that  state 
statutes  requiring  a  certain  amount  of  work  to  be  done  within  ninety 
days  after  the  location  is  made  have  been  upheld;  104  Am.  St.  Rep. 
€89,  as  to  validity  of  state  legislation  regarding  mine  locations;  7 
LJUA.(NJ3.)  839,  it  is  competent  for  the  legislature  of  a  state  t» 
require  a  reasonable  additional  amount  of  work  over  that  required  by 
the  Federal  laws  to  complete  the  location  of  a  mining  claim. 

24  NeT.  389-399,  57  Pac  832.    STROZZI  t.  WIHBS. 

Cited  in  State  v.  Thompson,  101  Pac  (Nev.)  663,  to  point  that  a  mas 
is  presumed  to  intend  to  effect  the  probable  consequence  of  his  own 
deliberate  act  and  this  applies  to  trespass  on  mining  property,  which 
trespass  is  not  in  itself  a  crime  under  statute. 

24  NeT.  400-407,  66  Pac  37.    HcNAMEE  t.  NSSBITT. 

Exception  —  To  be  particularly  stated.  —  Followed  in  Schwarts  v. 
Stock,  26  Nev.  160,  65  Pac  356,  on  point  that  the  point  of  exception 
must  be  particularly  stated  and  the  records  must  show  a  compliance 
with  this  requirement  to  be  considered  on  appeaL 

Malidotts  prosecution  —  Advice  of  attorney.  —  Cited  in  reference 
notes  in  18  L.R.A.(N.S.)  57,  to  point  that  on  procuring  and  following 
advice  of  counsel  as  defense  in  action  for  malicious  prosecution,  there 
must  be  a  full  and  fair  statement  of  all  the  material  facts  known  to 
the  prosecutor;  18  LJLA.(N.S.)  66,  party  will  not  be  relieved  wbes 
attorney  did  not  advise  prosecution. 

24  Not.  407-410,   77    Am.   St   Rep.   820,    56    Pac   93.    AHLERS   ▼. 

THOMAS. 

Contempt.  —  Cited  in  State  v.  District  Court,  34  Mont.  266,  86  Pac 
800,  discussing  contempt  in  water  right  injunctions  and  who  bound 
by  the  injunction. 

Certiorari.  —  Cited  in  reference  notes  in  82  Am.  St.  Rep.  210,  to 
point  that  upon  certiorari  the  question  of  the  jurisdiction  of  the  justice 
is  the  limit  of  inquiry;  82  Am.  St.  Rep.  364,  upon  certiorari  or  writ 
of  review,  question  of  jurisdiction  of  lower  court  is  limit  of  inquiry; 
98  Am.  St.  Rep.  971,  upon  certiorari  the  question  of  jurisdiction  is 
the  limit  of  inquiry. 

Judgment  binds  whom.  —  Cited  in  reference  notes  in  90  Am.  St.  Repi 
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274,  to  point  that  a  judgment  is  binding  between  the  parties  and  all 
persons  who  are  represented  bj  them  and  cUim  under  them,  or  who  are 
in  privity  with  them;  109  Am.  St.  Rep.  238,  a  grantee  of  land  is 
not  affected  by  a  judgment  against  his  grantor  after  the  conveyance 
merely  because  of  privity  of  estate;  113  Am.  St.  Rep.  932,  by  privity 
is  meant  mutual  or  successive  relationship  to  the  rights  of  property, 
and  is  classified  into  privity  in  estate,  privity  in  blood,  and  privity  in 
law,  in  all  of  which  there  must  be  privity  of  interest;  13  L.R.A.(N.S.) 
463,  the  grantee  of  one  who  has  been  enjoined  from  diverting  water  of 
a  stream  flowing  through  his  land  is  bound  by  the  decree  upon  the 
ground  that  he  was  in  privity  with  the  parties  thereto,  although  he 
himself  waa  not  a  party  to  the  suit. 

24  HeT.  410^21.    CRAWFOSD  t.  CRAWFOSP. 
No  citation. 

24  NeT.  422-461,  66  Pac.  231.    BLISS  t.  GSATSON. 

Appeal  —  Stipulations  regarding.  —  Cited  in  Henningsen  t.  Tonopah 
ete.  Co.  104  Pac.  (Nev.)  223,  stipulation  recognizes  appeal  and  gives 
no  right  to  move  to  strike  from  record  or  to  dismiss  appeal  or  waiver 
of  defendant  and  no  appeal  or  motion  to  strike  or  dismiss  on  ground 
copy  of  statement  or  transcript  has  not  been  served. 

Appropriation  of  water.  —  Cited  in  Anderson  v.  Bassman,  140  Fed. 
22,  to  point  that  doctrine  of  appropriation  of  water  is  law  in  Nevada. 

24  Ney.  461-476.    HUMBOLDT  COUNTY  y.  LANDER  COUNTY. 
No  citation. 

24  Nev.  476-477,  56  Pac.  243.    BECKER  v.  BECKER. 

Appeal  —  Record  on.  —  Cited  in  State  v.  Bouton,  26  Nev.  40,  62  Pac. 
595,  as  to  proper  authentication  of  record  on  appeal;  Quinn  v.  Quinn, 
27  Nev.  175,  74  Pac.  6,  to  point  that  where  there  is  no  statement  prop- 
erly authenticated,  only  errors  appearing  on  the  fact  of  the  judgment 
roll  can  be  considered  on  the  appeal;  State  v.  Hill,  106  Pac.  (Nev.) 
1026,  as  to  proper  authentication  of  record  on  appeal. 

24  Nev.  477-4S5,    56    Pac.    580.    GULLING    ▼.    WASHOE    COUNTY 
BANK. 

(^ted  in  reference  notes  in  99  Am.  St.  Rep.  625,  to  point  that  when 
the  purchaser  of  real  estate  assumes  and  agrees  to  pay  as  a  part  of 
the  consideration  an  encumbrance  on  the  land,  he  becomes  primarily 
liable  for  the  encumbrance,  and  ordinarily  cannot,  after  payment,  keep 
it  alive  by  subrogation  as  against  other  liens  on  the  land;  16  L.R.A. 
(N.S.)  471,  to  point  that  where  a  purchaser  of  the  equity  of  redemp- 
tion received  a  conveyance  from  a  trustee  under  a  trust  deed,  which 
he  assumed  and  paid  with  actual  knowledge  of  a  junior  lien,  subroga- 
tion will  be  denied. 
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CASES  IN  25  NEVADA 

SB  Ner.  81-52,  56  Pac  946.    STATB  EX  RSL.  SCHAW  t.  NOTSS. 

Uandamus.  — Cited  in  Hardin  t.  Guthrie,  26  Nev.  252,  66  Pac.  745, 
to  point  tliat  mandamus  is  never  gfranted  in  anticipation  of  supposed 
duty;  State  y.  Boerlin,  30  Nev.  477,  98  Pac.  404,  to  point  mandamus 
will  not  lie  unless  a  clear,  legal  right  to  remedy  is  shown;  Whitaker 
etc  Co.  ▼.  Roberts,  155  Fed.  887,  to  point  court  cannot  presume  or 
anticipate  that  any  officer  or  board  will  resist  its  judgment. 

Disqualified  judge  — Act  yoid.  — ated  in  State  v.  Mack,  26  Nev.  442, 
69  Pac.  863,  to  point  that  action  of  disqualified  judge  is  absolutely 
void. 

lieutenant  governor  acting  as  governor  —  Vacancy.— -Cited  in  State 
T.  McBride,  29  Wash.  340  (70  Pac.  25)  to  point  that  where  lieutenant 
governor  assumes  the  duties  of  the  office  of  governor,  by  reason  of 
death  of  the  governor,  the  office  of  lieutenant  governor  does  not  there- 
by become  vacant. 

25  Nev.  53-68.    RENO  WATER,  LAND  &  LIGHT  CO.  t.  03BURN. 
No  citation. 

25  Nev.  68-83,  56  Pac.  1008.    STATE  EX  REL.  OSBURN  v.  BECEL 

Followed  in  State  v.  Howell,  26  Nev.  100,  64  Pac.  466,  construing 
8  18,  Art.  IV,  of  Constitution  holding  last  clause  of  section  requiring 
aignature  of  officers  named  thereon,  is  mandatory  and  enrolled  bill  so 
authenticated  is  only  conclusive  evidence  that  it  has  been  enacted. 

25  Nev.  84-^3,  56  Pac.  1121.    HOPPIN  v.  FIRST  N4T.  BATIK. 

Cited  in  reference  note  in  126  Am.  St.  Rep.  37,  to  point  that  in  the 
absence  of  any  notice  or  order  of  substitution,  a  showing  by  the  rec- 
ord that  certain  attorneys  have  been  acting  for  a  party  all  through 
Um  case  except  upon  the  filing  of  an  original  answer^  and  have  been 
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recognized  ea  such  attorneys  by  the  court  and  by  the  opposing  oonnsel 
is  evidence  that  they  arc  authorized  attorneys  in  the  action. 

25  Ner.  94-96,  57  Pac.  180,  58  Pac  411.    ROBERTS  t.  WEBSTER. 

Cited  in  Schwartz  v.  Stock,  26  Nev.  160,  65  Pac.  355,  to  point  that 
where  action  of  court  is  not  assigned  as  error  is  not  before  the  appel- 
late court  for  consideration. 

25  Ner.  96-101,  83  Am.  St  Rep.  566,  57  Pac   179,  48  lOLA.  305. 
KNOX  ▼.  ROSSI. 

Revenve  law — Unstamped  instruments,  as  evidence. — CSted  in 
Hooper  v.  Whitaker,  130  Ala.  330,  30  So.  357,  to  point  that  act  of  Gon< 
gross,  June  13,  1898,  excluding  as  evidence  instrument  not  properly 
stamped  not  applicable  to  state  court;  Stimeman  v.  Smith,  100  Fed. 
603,  40  G.  C.  A.  581,  to  point  that  act  of  Congress  of  June  13,  1898, 
imposes  stamp-tax  on  instruments  only  where  they  have  originated 
in  private  transaction  of  individual  corporation  and  such  instruments 
are  intended  mainly  for  their  benefit  rather  than  for  benefit  of  public; 
Small  V.  Slocumb,  112  Ga.  287,  81  Am.  St.  Rep.  67,  37  S.  £.  485,  53 
L.R.A.  133,  to  point  state  courts  are  not  within  provision  of  act  of 
1898  as  to  admissibility  of  unstamped  documents  in  evidence;  Rich- 
ardson V.  Roberts,  195  111.  30,  62  N.  E.  842,  discussing  the  act  of 
Congress  of  June  13,  1898,  and  its  effect  to  execute  as  evidence  a  note 
not  stamped;  Dillingham  v.  Parks,  30  Ind.  App.  72,  65  N.  £.  804,  to 
point  that  provision  of  revenue  act  June  13,  1898,  rendering  stamped 
or  unstamped  instruments  admissible  in  any  court  must  be  regarded 
to  have  application  to  Federal  and  not  to  state  courts;  Harvey  ▼. 
Wieland,  115  Iowa,  565,  88  N.  W.  1078,  to  point  that  stamping  of  lease 
before  evidence  would  remove  objection  not  introducable  in  evidence 
under  act  of  Congress  of  June  13,  1898;  State  v.  Glucose  Sugar  etc 
Co.  117  Iowa,  531,  91  N.  W.  796,  to  point  that  Congress  has  no  power 
to  prescribe  rule  of  evidence  for  state  court;  Farmers'  etc  Bank  t. 
Johnson,  118  Iowa,  287,  91  N.  W.  1076,  to  point  that  revenue  act  of 
June  13,  1898,  relative  to  affixing  revenue  stamps  to  instruments  to 
render  admissible  in  evidence  is  not  applicable  in  state  courts;  Wade 
V.  Foss,  96  Mo.  232,  52  Atl.  641,  to  point  that  it  is  not  to  be  presumed 
that  Congress  intended  to  infringe  on  right  of  state  in  passage  of 
act  of  June  13,  1898;  Griffin  Lumber  C6.  v.  Myer,  80  Miss.  437,  31  Sa 
787,  in  discussing  the  effect  of  act  of  Congress  of  June  13,  1898,  re- 
lating to  inadmissibility  of  unstamped  instruments  as  evidence  in  state 
court;  Davis  v.  Evans,  133  N.  C.  321,  45  S.  E.  644,  failure  to  stamp 
an  instrument  as  required  by  revenue  act  of  June  13,  1898,  does  not 
affect  its  admissibility  as  evidence  in  state  court;  Britenbaker  v.  Hat- 
ler,  24  Pa.  Co.  Ct.  586,  to  point  revenue  act  of  Congress  effected  the 
use  of  unstamped  documents  as  evidence  in  Federal  courts  only;  Brit- 
enbaker T.  Hatler,  24  Pa.  Co.  Ct.  687,  holding  lease  with  power  of 
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attorney  to  confer  judgment  is  not  a  nullity  because  not  stamped  as 
required  by  revenue  law,  and  its  defects  may  be  remedied  so  as  to 
make  it  valid  ab  initio;  Kennedy  v.  Rountree,  59  S.  C.  329,  82  Am. 
St.  Rep.  844,  37  S.  E.  944,  discussing  admissibility  of  unstamped  in- 
fltruments  in  evidence  under  act  Dec.  1898;  Southern  Ins.  Go.  v.  Estes, 
106  Tenn.  488,  82  Am.  St.  Rep.  892,  52  L.R.A.  919,  62  S.  W.  153,  to 
point  that  in  principal  case  deposition  was  objected  to  on  ground  cer- 
tificate not  stamped  according  to  provision  of  revenue  act  of  December, 
1898;  Watson  v.  Mirike,  25  Tex.  Civ.  App.  532,  61  S.  W.  541,  to  point 
that  act  of  Congress  of  June  13,  1898,  in  so  far  as  it  seeks  to  effect 
admissibility  of  stamped  instruments  in  evidence  is  similar  to  act  of 
Congres  of  1866,  and  applies  to  courts  of  United  States  only. 

Cited  in  reference  notes  in  46  L.R.A.  454;  48  L.R.A.  38;  51  L.R.A. 
316;  52  LJI.A.  915,  and  53  L.R.A.  130,  to  point  as  to  the  effect  of  the 
omission  of  a  stamp  from  a  document  or  instrument  on  which  the  laws 
require  a  stamp,  upon  the  validity  of  the  instruments  as  evidence  or  as 
the  foundation  of  civil  actions. 

Unstamped  mortgage,  validity.  —  Cited  in  Plunkett  v.  Hanschka, 

14  8.  Dak.  457,  85  N.  W.  1005,  to  point  that  chattle  mortgage  is  valid 
and  binding  upon  party  in  state  court  notwithstanding  the  revenue 
stamps  therefrom. 

25  NeT.  101-104,  83  Am.  St.  Rep.  568»  57  Pac  484.    EX  PARTS  OAF- 
FORD. 

Sentences  —  Cumulative. — Cited  in  Kirkman  v.  MoClaughry,  152  Fed. 
258,  to  point  that  court  has  power  to  impose  sentence  against  offender 
for  different  terms  of  imprisonment  to  run  consecutively,  but  sentence 
must  clearly  and  distinctly  express  if  terms  are  to  run  consecutively 
or  it  will  be  held  that  terms  run  concurrently  not  cumulative. 

Gted  in  reference  notes  in  87  Am.  St.  Rep.  110,  as  to  validity  and 
effect  of  concurrent  and  accumulative  sentences;  87  Am.  St.  Rep.  194, 
a  sentence  which  states  the  period  of  duration  and  the  place  of  con- 
finement is  not  void  because  it  fails  to  fix  the  time  for  the  imprison- 
ment to  commence  and  hence  cannot  be  assailed  on  habeas  corpus; 
87  Am.  St.  Rep.  196,  when  a  court  has '  jurisdiction  to  try  two  or 
more  defendants  upon  a  joint  indictment  for  the  same  public  offense, 
a  joint  sentence  of  such  defendants  is  not  void,  however  erroneous  it 
may  be,  and  whether  erroneous  or  not  cannot  be  determined  on  habeas 
corpus;  7  L.R.A.(N.S.)  126,  if  the  imprisonment  under  one  sentence 
is  to  commence  on  the  expiration  of  the  other,  the  sentence  must  so 
state  or  the  two  periods  of  time  will  run  concurrently. 

29  Nev.  105-113.    STATE  EX  SEL.  OFFICE  SPECIALTY  MFG.  CO. 
T.  BECK. 
No  citatioiL 
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25  Her.  114-122,  58  Pac  53.    STAMTOH  t.  CRAHE.    See  73  Fed.  327. 

Cited  in  SUte  v.  Murphy,  29  Ner.  253,  83  Pac.  337,  to  point  that  ia 
purely  equitable  caaee  statute  allows  defendant  until  ten  days  of  rs* 
eeipt  of  notice  of  decision  within  wluch  to  give  notice  of  intention  (o 
move  for  new  trial  and  five  days  after  giving  notice  in  which  to  file 
and  serve  statement  no  motion  for  new  trial. 

25  Hev.  123-130,  83  Am.  St  Rep.  570,  58  Pac  146.    DAVIS  ▼.  SHIP- 
SON. 

Cited  in  reference  note  in  104  Am.  St.  Rep.  746,  to  point  that  where 
payment  is  provided  for  out  of  a  particular  fund  or  in  a  particular 
way,  the  debtor  cannot  plead  the  statute  of  limitations  without  show- 
ing that  the  particular  fund  has  been  provided  or  the  method  Dur- 
sued. 

25  Nev.  131-196,  83  Am.  St  Rep.  573,  58  Pac.  284,  59  Pac.  546,  63^ 
Pac  128.    STATS  EX  RSL.  McMILLAN  v.  SADLER. 

Cited  in  SUte  v.  Gayhart,  26  Nev.  230,  68  Pac.  114,  striking  out 
fee  for  typewritten  brief  under  authority  in  principal  case. 

Election  laws  —  Contests.  —  Cited  in  Lemaire  v.  Walsh,  27  Nev.  285r 
74  Pac.  302,  in  discussing  defects  in  ballots  and  refusing  to  overrule 
decision  in  principal  case;  Lemaire  v.  Walsh,  27  Nev.  286,  74  Pac 
802,  discussing  point  whether  statute  provides  for  square  in  which 
voter  shall  put  "cross  or  X"  mark;  Strosnider  v.  Turner,  30  Nev.  161. 
93  Pac  503,  discussing  validity  where  stamping  stamped  over  within 
rule  laid  down  in  principal  case;  Strosnider  v.  Turner,  30  Nev.  162, 
93  Pac.  504,  mark  on  ballot  held  legal  in  principal  case;  Strosnider  v. 
Turner,  30  Nev.  163,  93  Pac.  604,  holding  that  ballot  was  clearly  ad- 
missible in  evidence  under  rule  laid  down  in  principal  case;  Huston  t. 
Anderson,  145  Cal.  324,  78  Pac.  633,  to  point  that  where  a  person  is 
in  fact  entitled  to  vote,  if  registered,  and  he  had  in  good  faith  com- 
plied with  law  in  regard  to  registration  and  his  name  had  in  fact 
appeared  in  the  register  at  election  ofiioe  and  he  was  allowed  to  vote, 
such  voting  was  not  illegal  simply  for  reason  there  was  some  illegality 
or  informality  of  manner  by  which  he  was  registered;  Lane  v.  Bailey. 
29  Mont.  565,  75  Pac.  193,  a  mistake  or  other  illegal  misconduct  of 
election  officer  in  performing  duty  will  not  be  permitted  to  disfran* 
chise  voter;  Bingham  v.  Broadwell,  73  Neb.  614,  103  N.  W.  326,  to 
point  that  ballots  should  be  rejected  when  their  form  is  impossible  to^ 
determine  elector's  choice;  the  important  thing  is  to  determine  the 
intention  of  voter  to  give  it  eflfect;  Cross  v.  Keathley,  119  Tenn.  578, 
105  S.  W.  857,  ballots  with  quotation  marks  between  printed  names  of 
candidates  and  party  designation  are  invalid;  Kirkpatriek  t.  B^ard  of 
Canvassers,  53  W.  Va.  285,  44  S.  E.  469,  to  point  that  not  only  uni- 
formity in  paper  in  ballots  but  uniformity  in  printing  Is  required  'to> 
■ecure  secrecy  of  ballot  where  fraud  and  corruption  are  prevented. 
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Cited  in  reference  notes  in  85  Am.  St.  Rep.  323,  and  120  Am.  St.  Rep. 
257,  to  point  that  ballot  will  not  be  rejected  because  of  marks  made  by 
election  officers  after  it  has  been  cast  by  voter;  86  Am.  St.  Rep.  684, 
if  the  holding  of  two  offices  by  the  same  person,  at  the  same  time,  is 
inhibited  by  the  constitution  or  statute,  a  forbidden  incompatibility  is 
created  similar  in  its  effect  to  that  of  the  common  law,  and  as  the  case 
of  the  latter,  it  is  well  settled  by  an  overwhelming  array  of  authority 
that  the  acceptance  of  a  second  office  of  the  kind  prohibited  operates, 
ipso  facto,  to  absolutely  vacate  the  first  office;  86  Am.  St.  Rep.  5S8, 
when  a  person  in  possession  of  a  national  office  accepts  a  second  office 
under  the  state  government,  for  if  the  order  of  events  be  reversed  and 
the  national  office  is  accepted  last  the  rule  is  uniform  that  in  such 
event  the  first  or  state  office  must  be  declared  vacant  ipso  facto  upon 
acceptance  of  the  national  office;  90  Am.  St.  Rep.  50,  defect  of  appoint- 
ment of  election  officer  will  not  be  ground  for  rejecting  election  returns 
where  there  has  been  no  fraud  practiced;  90  Am.  St.  Rep.  51,  require- 
ments of  election  law  that  judges  shall  be  apportioned  to  the  two  lead- 
ing political  parties  is  directory  merely  and  in  absence  of  fraud  is  not 
sufficient  ground  for  rejecting  vote  of  county  or  precinct;  90  Am.  St. 
Rep.  56,  if  criminal  violation  of  election  statutes  at  a  precinct  will  not 
invalidate  the  precinct  vote,  where  no  candidate  participates  in  it,  the 
acts  do  not  make  or  lose  votes  for  any  candidate,  or  destroy  the  secrecy 
of  the  ballot,  or  cast  uncertainty  on  the  result  of  the  election,  and  no 
elector  voting  at  such  precinct  participates  in  such  acts,  or  is  prevented 
from  voting  or  properly  marking  his  ballot,  and  no  disqualified  person 
is  allowed  to  vote;  91  Am.  St.  Rep.  236,  election  ballots  are  not  in- 
validated if  the  name  of  a  candidate  appears  on  two  tickets  and  a 
cross  is  placed  in  the  square  opposite  his  name  on  each  ticket;  93 
Am.  St.  Rep.  236,  if  public  officer  refuses  to  act,  one  claiming  to  be 
elected  to  an  office  may,  upon  leave  of  court,  bring  an  action  in  quo 
warranto  in  the  name  of  the  state  on  his  own  relation,  when  there  is 
no  other  remedy;  125  Am.  St.  Rep.  637,  as  to  right  of  claimant  of 
public  office  to  maintain  proceeding  in  quo  warranto  against  one  un- 
lawfully holding  or  exercising  same;  47  L.R.A.  814,  ballots  marked 
with  crosses  placed  immediately  between  the  printed  names  of  candi- 
dates are  Invalidated  thereby;  47  L.R.A.  816,  ballots  marked  with 
perpendicular  or  vertical  lines  are  invalid;  47  L.R.A.  817,  ballots 
marked  not  with  a  cross,  but  with  a  perpendicular  pencil  mark  in 
the  proper  place  for  the  names  of  all  candidates  intended  to  be  voted 
for  are  invalid;  47  L.R.A.  819,  crosses  indiscriminately  appearing  upon 
the  face  of  ballots,  where  it  is  evident  that  such  crosses  were  simply 
the  impression  of  crosses  made  with  a  soft  lead  pencil,  and  caused  by 
the  folding  of  the  ballots,  do  not  invalidate  them;  47  L.R.A.  821,  bal- 
lots with  words  written  thereon  in  all  cases  where  it  is  apparent  that 
the  words  were  written  by  the  elector,  or  by  some  person  unauthorized 
before  the  same  were  cast  by  the  elector,  are  invalidated  thereby; 
47  'L.R.A.    822,    ballots    with    equation    marks    between    the    printed 
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names  of  the  candidatcfl  and  the  partj  designrntion  aie  rnvmlid;  47 
L.RJL  825,  ballote  are  not  inrafidated  by  doable  croaaes  or  stars,  the 
evident  result  of  an  attempt  to  retraee  lines  eompoeing  a  cross,  or  as 
attempt  to  retrace  raeh  lines  by  one  with  a  nenrous  hand  apon  a  roagh 
board;  47  ThRA,  826,  accidental  pencil  marks  do  not  invalidate  ballots; 
47  L.R.A,  828,  ballots  marked  with  proper  crosses  not  in  the  sqnaze 
prepared  thereon  in  printing,  but  after  and  to  the  right  of  the  names 
of  candidates  voted  for,  are  valid,  and  should  be  eounted;  47  ImBJL 
831,  ballots  marked  with  crosses,  not  after  the  name  of  any  candidate 
to  be  voted  for,  but  placed  after  the  designation  of  the  offiee,  are 
invalid;  47  T..R.A.  834,  ballots  marked  for  more  candidates  for  aa 
oflloe  than  there  are  persons  to  be  elected  thereto  cannot  be  eounted 
as  to  that  office;  47  L.RJL  844,  ballots  marked  with  crosses,  and  the 
same  erased  or  scratched  out  with  lead  pencil  are  invalid;  86  Am.  St. 
Rep.  589,  when  state  senator  aeeepts  appointment  as  pay-master  in 
the  United  States  army,  by  accepting  this  office  he  ipso  facto  vacated 
first  office. 

25  Vev.  197-20%  68  Pac  813.    SWEEHKT  t.  KASSE7. 

Election  laws  —  Karfcisg  baUots.  —  Cited  in  Paul  v.  Cragnas,  25  Kev. 
311,  59  Pac  859,  47  L.R.A.  541,  to  point  that  clerical  misUke  does  not 
vitiate  undertaking;  Strosnider  v.  Turner,  29  Nev.  351,  90  Pte.  582, 
discussing  when  ballot  with  second  impression  was  admissible  on 
ground  that  marking  was  accidental  and  did  not  vitiate. 


25  Her.  203-222,  58  Pac.  849,  46  UUL  459.    PRICE  v.  WARD. 

Cited  in  reference  note  in  123  Am.  St.  Rep.  254,  to  point  that  judg- 
ment against  an  administrator  in  one  state  is  no  evidence  of  debt  in 
a  subsequent  action  by  the  same  person  in  another  state  against  an 
administrator,  whether  the  same  or  a  different  person  appointed  there, 
or  against  any  other  person  having  assets  of  the  deceased. 

25  Hev.  223-229,  58  Pac  903.    THOMAS  v.  BLAISDELL. 

Appeal  —  Findii^  considered  when.  —  Followed  in  Adams  v.  Rogers, 
102  Pac  (Nev.)  699,  on  point  that  findings  of  district  court  cannot 
be  considered  on  appeal  unless  embodied  in  statement  of  case;  cited 
in  Williams  t.  Alaska  Commercial  Co.  2  Alaska,  53,  to  point  an  ap- 
pellate court  will  not  inquire  into  an  alleged  error  of  law  on  the  trial 
not  included  in  the  motion  for  a  new  trial. 

25  Nev.  22»-235.    PACIFIC    STATES   SAYIHGS,    LOAK   h   BUILD- 
IH6  CO.  y.  FOX. 

No  citation. 

25  Nev.  235-241,  59  Ftc  3.    DfDA  ▼.  MdNNIS. 

Cited  in  Oarke  v.  Eureka  County  Bank,  123  Fed.  926,  dtseossing 
escrow  agreements  and  conditions  precedent. 
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25  Ner.  242-259,  59  Pac  376.    LEWIS  ▼.  HYAHS. 

Cited  in  Schwartz  v.  Stock,  26  Nev.  150,  65  Pac.  355,  to  point  that 
exception  must  be  particularly  stated  or  it  will  not  be  considered  on 
appeaL 

25  Key.  261-293,  59  Pac.  863,  62  Pac.  705.    ROBINSON  ▼.  KIND. 

Judgment  and  findings  —  Distinction.  —  Cited  in  Bliss  v.  Grayson,  25 
Not.  344,  59  Pac.  891,  as  to  distinction  between  judgment  and  find- 
ings; Unville  v.  Scheelme,  30  Nev.  Ill,  93  Pac.  227,  to  point  that 
the  decision  of  the  court  is  the  announcement  by  the  court  of  its 
judgment  and  is  distinct  from  the  findings;  Central  Trust  Co.  v.  Holmes 
Min.  Co.  30  Nev.  440,  97  Pac.  391,  to  point  that  the  decision  of  tlie 
court  is  the  announcement  by  the  court  of  its  judgment,  and  is  distinct 
from  the  findings. 

Cited  in  Clarke  ▼.  Eureka  County  Bank,  123  Fed.  925,  discussing 
basis  of  suit;  Clarke  v.  Eureka  County  Bank,  123  Fed.  928,  to  point 
that  in  principal  case  on  appeal  decision  of  lower  court  was  refused 
and  petition  for  rehearing  denied. 

25  Nev.  293-328,  69  Pac.  857,  60  Pac.  983,  47  L.R.A.  640.    PAUL  T. 
CRA6NAZ. 

Appeal  —  Exception  must  be  stated.  —  Cited  in  Schwartz  v.  Stock, 

26  Nev.  160,  65  Pac.  355,  to  point  exception  must  be  particularly  stated 
or  it  will  not  be  considered  on  appeal. 

Waiver  by  failure  to  object.  —  Cited  in  Ennor  v.  Raine,  27  Nev.  215, 
74  Pac.  3,  as  to  waiver  of  mere  irregularity  by  failure  to  bring  objec- 
tion. 

Measure  of  damages.  —  Cited  in  Silver  Springs  etc.  R.  Co.  v.  Van 
Ness,  45  Fla.  580,  34  So.  890,  discussing  measure  of  damages  for  de- 
barring of  right  to  mine  phosphate. 

Ouster.  —  Cited  in  reference  note  in  91  Am.  St.  Rep.  868,  to  point 
that  threats  of  bodily  injury  to  a  cotenant  if  he  enters  may  be  suffi- 
cient to  show  an  ouster. 

Cotenancy  —  Accounting.  —  Cited  in  reference  notes  in  91  Am.  St. 
Rep.  874,  to  point  that  under  the  statute  of  Anne  and  others  of  sim- 
ilar import,  the  tenant  operating  a  mine  to  his  profit,  receives  "more 
than  comes  to  his  just  shaie  or  proportion,"  and  is  liable  to  account  to 
the  nonoperating  cotenants  for  their  proportions  of  such  profits;  91  Am. 
St.  Rep.  877,  the  nonoperating  tenant  in  common  seeking  to  compel 
his  cotenant  is  entitled  to  such  profits  only  as  remain  after  deducting^ 
all  proper  char&res  and  expenditures;  the  cotenant  called  upon  to  ac- 
count is  entitled  to  deduct  all  proper  operating  expenses;  91  Am.  St. 
Rep.  880,  the  mere  relation  of  cotenancy  between  part  owners  of  a 
mine  fnven  rise  to  no  power  on  part  of  one  to  render  his  cotenants  lia* 
ble  to  himself,  or  to  third  persons  by  any  expenditure  he  may  make, 
or  contracts  he  may  enter  into.    He  cannot  compel  his  associates  to 
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oo-operaie  with  him  in  the  employment  of  the  common  property,  nor 
can  he,  by  a  voluntary  expenditure,  without  authority  from  them, 
constitute  himself  their  debtor  or  by  contracts  with  third  persons 
render  them  liable  to  the  latter;  91  Am.  St.  Rep.  881,  conTeyanoe  by 
metes  and  bounds  is  valid  as  against  the  grantor,  and  operates  to  con- 
vey his  interest  in  the  portion  described,  but  cannot,  in  any  way, 
prejudice  the  rights  of  his  cotenants.  The  grantee  takes  whatever  in- 
terest the  grantor  had  in  the  portion  conveyed,  and  no  more.  He  can- 
not affect  the  right  of  partition  in  the  cotenants  of  his  grantor,  nor 
on  such  partition  has  he  any  right  to  have  the  portion  mentioned  in  the 
conveyance  allotted  to  himself;  91  Am.  St.  Rep.  882,  where  the  right 
of  one  tenant  in  common  to  conduct  mining  operations  on  the  common 
property  is  recognized,  each  tenant  may,  according  to  the  view  last 
mentioned,  confer  by  license  upon  a  stranger  such  right  as  he  himself 
possesses,  and  the  license  of  any  one  of  them  without  the  concur- 
rence of  his  cotenants  is  sufficient  to  authorize  the  licensee  to  enter 
upon  the  common  property  and  mine;  91  Am.  St.  Rep.  884,  a  tenant 
in  common  may  also  recover  damages  for  an  ouster  or  exclusion  by  his 
cotenant,  and  where  the  plaintiff  in  claiming  under  a  lease  from  one 
tenant  in  common  was  excluded  for  the  entire  period  by  the  cotenant 
of  the  grantor,  the  measure  of  damages  are  the  profits  he  would  have 
made  during  the  term,  had  he  been  let  into  possession;  91  Am.  St.  Rep. 
887,  mining  property,  from  its  very  nature  is  not,  as  a  rule,  susceptible 
of  partition;  the  ores  are  unevenly  distributed,  while  the  values  are 
purely  conjectural  until  tested  by  extended  development  and  careful 
tests,  which  can  only  be  obtained  as  the  result  of  a  vast  expenditure 
of  money  and  time. 

Wrongful  ezclnaion,  damages.  —  Cited  in  reference  note  in  52 

L.RA.  50,  to  point  that  the  damages  recoverable  for  wnmsful  exeln- 
sion  by  a  cotenant  from  a  mine  in  which  the  person  excluded  had  an 
undivided  interest  consifltR  in  the  loss  of  profits  that  he  would  have 
made  but  for  such  exclnsioB. 

2S  Nev.  329-346.    BLISS  v.  GSATSOV. 
No  citation. 

25  Nev.  346-355,  83  Am.  St  Sep.  603»  60  Pac  217.    EZ  PASTE  DBLA. 

Habeas  oorpoa.  —  Cited  in  Wilson  v.  Morse,  25  Nev.  877,  60  Pac  83S, 
as  to  discharge  upon  habeas  corpus  of  person  confined  in  penitentiary 
who  had  been  convicted  for  crime  of  rape  under  indictment  charging 
crime  of  murder;  Ex  Parte  Maher,  25  Nev.  424,  62  Pac.  1,  to  point  that 
judgment  of  court  upon  trial  of  conviction  without  indictment  is 
void  against  any  excess  of  jurisdiction;  distinguished  in  Ex  Parte 
Doyle,  26  Nev.  282,  66  Pac  950,  on  ground  jurisdiction  of  court  to 
render  judgment  in  ease  was  directly  attacked  in  petition;  Bx  Parte 


963  NOTES  ON  NEVADA  REPORTS.     25  Nev.  350^98 

I>oyle,  26  Nev.  283,  66  Pac.  950,  as  to  what  was  decided  in  principal 
case  after  that  of  other  record. 

Cited  in  reference  notes  in  87  Am.  St.  Rep.  172,  to  point  that  the 
jurisdiction  of  a  court  or  judge  to  render  a  particular  judgment  or 
sentence  is  always  a  proper  subject  of  inquiry  on  habeas  corpus;  100 
Am.  St.  Rep.  29,  writ  of  habeas  corpus  cannot  be  used  as  a  mere  sub- 
stitute for  a  writ  of  error  or  review  and  can  be  issued  only  to  relieve 
from  imprisonment  under  a  commitment  by  a  court,  when  such  court 
has  acted  without  jurisdiction  or  has  exceeded  its  jurisdiction,  and  its 
order  is  for  that  reason  void. 

Murder  charged  —  Conviction  of  rape.  —  Cited  in  Baudy  v.  Helm,  10 
Wyo.  176,  67  Pac.  981,  to  point  that  party  indicted  for  murder  can- 
not be  convicted  of  crime  of  rape  perpetrated  in  committing  murder;  121 
T<.R,A.(N.S.)  15,  to  point  that  murder  is  a  distinct  class  of  offenses,  be- 
ing a  generic  offense,  and  rape  is  another  distinct  class,  being  also  a 
generic  offense,  and  rape  is  not  necessarily  included  in  the  crime  of 
murder,  and  a  person  indicted  for  the  crime  of  murder  alleged  to  have 
been  committed  in  the  perpetration  of  the  crime  of  rape,  and  tried  for 
the  crime  of  murder,  cannot  be  convicted  of  the  crime  of  rape. 

25  Nev.  366-365,    60    Pac.    376.    WASHOS    COUNTY    ▼.    EUREKA 
COUNTY. 

Cited  in  Lund  v.  Washoe  County,  101  Pac.  (Nev.)  552,  to  point  that 
claim  for  furnishing  or  alteration  amounting  in  the  aggregate  to  more 
than  the  maxim  authorizes  without  advertising  for  bids  cannot  be  re- 
covered though  ordered  by  board  of  county  commissioners;  Ogd'in  City 
v.  Weber  County,  26  Utah,  138,  72  Pac.  436,  to  point  that  obligation 
of  county  to  support  indigent,  sick  or  otherwise  dependent  poor  is 
purely  statutory. 

26  Nev.  366-374,  60  Pac  614.    PRATT  ▼.  STONE. 

Cited  in  Fitchett  v.  Henley,  104  Pac.  (Nev.)  1066,  to  point  that  on 
certiorari  court  restricted  to  consideration  of  question  of  jurisdiction 
of  lower  court  only. 

25  Nev.  375-377,  60  Pac.  832.    WILSON  ▼.  KORSE. 

Cited  in  Fitchett  v.  Henley,  104  Pac.  (Nev.)  1066,  to  point  that  on 
certiorari  court  restricted  to  consideration  to  question  of  jurisdiction 
of  lower  court  only. 

25  Nev.  37a-398,  60  Pac.  834,  61  Pac  1090.    KIRMAN  ▼.  POWNINO. 

Statutory  construction  —  "Shall"  or  "may."  —  Cited  in  Dangberg  v. 
Board  of  County  Commissioners,  27  Nev.  472,  77  Pac.  986,  to  point 
word  "shall"  is  some  times  construed  to  mean  ''may." 

—  Adopted  from  another  state.  ^  Cited  in  Copper  Queen  etc.  Min. 
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Go.  ▼.  Territory,  9  Ariz.  390,  84  Pac.  513,  to  point  that  jfhere  one  state 
adopts  statute  of  another  state  a  prior  interpretation  given  to  it  by 
courts  of  former  state  will  not  control  where  change  of  phraseology 
necessitates  change  of  construction,  in  such  eases  an  intention  to  make 
change  in  law  will  be  presumed. 

Claims  against  decedent's  estate.  —  Cited  in  reference  notes  in  130 
Am.  St.  Rep.  311,  as  to  statement  against  claim  of  decedents,  while 
they  should  be  stated  clearly,  distinctly  and  concisely,  they  need  not 
be  recited  with  the  precision  and  particularity  of  a  complaint;  13(> 
Am.  St.  Rep.  324,  after  the  expiration  of  the  period  limited  for  pre- 
senting claims,  a  creditor  should  be  permitted  in  furtherance  of  justiee 
to  amend  his  claim  as  to  formal  or  technical  matters. 

25  Nev.  399-404,  60  Pac.  833.    JONES  ▼.  POWNIKG. 

Cited  in  reference  note  in  127  Am.  St.  Rep.  386,  387,  to  point  that  is 
many  of  the  states  of  this  country  either  under  statutes  or  the  deci- 
sions of  the  courts,  a  debt  which  was  barred  in  the  lifetime  of  the 
debtor  cannot  be  revived  by  his  representatives  after  his  death. 

25  Nev.  409-410.    SIMON  ▼.  MATSON. 

No  citation. 

25  Nev.  411-421.    SWINNEY  ▼.  PATTESSON. 

No  citation. 

25  Nev.  422-425,  62  Pac  1.    EX  PASTE  MAHES.    See  25  Nev.  465. 

Sentence  —  ''At  hard  labor.** — Followed  in  State  v.  Maher,  25  Nev. 
472,  62  Pac  237,  on  point  that  judgment  in  felony  case  should  not  be 
refused  because  the  court  imposed  as  part  of  penalty  "at  hard  labor;*' 
dted  in  Ex  Parte  Tani,  29  Nev.  400,  91  Pac  141,  13  L.RJL(N.S.)  524, 
to  point  that  the  words  "at  hard  labor"  in  sentence  imposed  upon  con- 
victed  person  where  not  authorized  by  statute  will  be  treated  aa  mere 
surplusage  and  in  no  manner  affect  the  validity  of  judgment. 

25  Nev.  42&427,  62  Pac  207.    EX  PASTE  BUNCEL. 

Affidavit  for  arrest  —  On  information  and  belief.  —  Cited  in  reference 
note  in  10  LJIJ^.(N.S.)  162,  to  point  that  an  affidavit  for  arrest  was 
sufficient  which  charged  the  crime  on  information  and  belief,  under  a 
statute  which  provided  that  the  complaint  laid  before  the  magistrate 
should  set  forth  the  nature  of  the  charge  and  the  facts  within  the 
knowledge,  information,  or  belief  of  the  party  making  the  same. 

25    Nev     ^28^431.  IN    SE    ESTATE    OF    P0WNIN6,    LONKET    ▼. 
POWNING. 
No  citation. 
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25  Her.  482^452,  52  Pac  242.    STATE  t.  SIHAS. 

Jvror'a  qualification  —  Judge'a  opinion  of.  —  Cited  in  Bnreh  ▼.  South- 
ern Fac  Co.  104  Pac  (Nev.)  228,  to  point  that  on  trial  judgie's  opinion 
aa  to  qualification  of  trial  jurors  will  not  he  overruled  unless  it  ia 
dearly  manifest  it  erred  in  challenge  interposed. 

25  Nev.  462-455,  52  Pac.  237,  51  L.S.A.  229.    STATE  EX  SEL.  WIN- 
HIE  T.  STODDARD. 

Mandamus.  — Cited  in  Hardin  v.  Guthrie,  26  Nev.  251,  66  Pac.  745, 
to  point  that  mandamus  will  not  lie  except  upon  a  showing  that  the 
petitioner  has  a  clear  legal  right  to  that  sought  by  the  proceeding; 
State  y.  Boerlin,  30  Nev.  477,  98  Pac.  404,  to  point  that  mandamus  will 
not  lie  unless  a  clear,  legal  right  to  remedy  is  shown. 

Cited  in  reference  note  in  16  L.RJ^.(N.S.)  267,  as  to  right  of  private 
citizen  to  resort  to  mandamus  to  compel  action  on  part  of  public 
officer. 

Dentistry.  — ated  in  State  v.  Mcintosh,  205  Mo.  609,  103  S.  W.  1083, 
in  passing  upon  validity  of  law  1905,  p.  214,  regulating  the  practice 
of  dentistry. 

25  Nev.  465-472,  52  Pac.  235.    STATE  ▼.  MAHES. 

Instmctiona.  —  Cited  in  State  v.  Douglas,  26  Nev.  205,  99  Am.  St. 
Rep.  688,  66  Pac.  804,  to  point  that  where  instructions  are  not  properly 
brought  up  on  appeal  they  will  not  be  considered  under  the  principal 
ease;  State  v.  Bdralli,  27  Nev.  54,  71  Pac.  636,  to  point  that  it  is  proper 
for  court  to  refuse  instruction  asked  where  they  have  already  been 
given  in  substance  and  cause  will  not  be  refused  where  it  appears  from 
record  the  law  of  case  has  been  properly  and  fairly  laid  down  by 
Judge;  State  v.  Johnny,  29  Nev.  224,  87  Pac.  9,  holding  court  did  not 
err  in  refusing  to  give  change  asked;  State  v.  Blydenburg,  135  Towa, 
279,  112  N.  W.  640,  discussing  request  for  instruction  aa  to  circum- 
stantial evidence  warranting  conviction  tharaon. 
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CASES  IN  26  NEVADA 

26  Ne7.  81-M.    STATS  ▼.  6UILISRL 
No  dtation. 

26  NeT.  34-42,  62  Pac  595.    STATE  t.  BOUTON. 

Cited  in  State  y.  Burns,  27  Nev.  294,  74  Pac  984,  discussing  eharge 
given  by  court  on  its  own  motion;  State  v.  Hill,  105  Pac.  (Nev.)  1026, 
to  point  that  bill  of  exception  when  properly  settled  should  be  filed 
and  then  becomes  part  of  judgment. 

26  Nev.  42-60.    QUINN  r.  WHITE. 
No  citation. 

26  Ns7.  50-64,  63  Pac.  38.  SOUTHERN  BEVEL.  CO.  v.  DOUGLASS. 
Cited  in  SUte  v.  White  Pine  County,  101  Pac.  (Nev.)  105,  to  point 
that  writ  of  certiorari  will  lie  to  review  proceedings  of  an  inferior 
tribunal,  board  or  officer  exercising  judicial  functions  and  when  there 
is  no  appeal  or  any  other  plain,  speedy,  or  adequate  remedy  only. 

26  Nev.  55-67,  63  Pac.  59.    STANLEY  v.  mNERAL  UNION. 

Cited  in  reference  note  in  7  L.R.A.(N.S.)  795,  to  point  that  patent 
issued  under  act  of  Congress,  June  6,  1880,  and  Rev.  Stat.,  March  8, 
1887,  providing  for  the  sale  of  such  lands,  but  permitting  any  citizen 
to  enter  on  any  mineral  land  in  the  state,  notwithstanding  the  state's 
selection  of  it,  conveys  to  a  patentee  no  title  to  a  lode  or  vein  of 
mineral  in  the  patented  lands;  and  one  taking  a  patent  to  such  lands 
acquires  no  interest  in  a  mine  located  after  his  application  was  filed, 
and  before  the  patent  issued,  notwithstanding  the  fact  that  the  selec- 
tion by  the  state  under  the  grant  from  the  government  determined 
that  the  lands  were  agricultural  and  nonmineraL 
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26  Nev.  6fr-84,  99  Am.  St  Sep.  677,  63  Pac  126,  64  Pae.  817.    LEWIS 
▼.  HTAMS. 

CauM  of  action.  —  Cited  in  Anglo-American  Land  etc.  Go.  t.  Lom- 
bard, 132  Fed.  749,  68  C.  C.  A.  89,  in  discussing  whether  claim  waa 
transitory  where  cause  of  action  arose;  Bruner  ▼.  Martin,  76  Kan. 
865,  123  Am.  St.  Rep.  175,  93  Pac  166,  14  L.R.A.(N.S.)  775,  to  point 
that  cause  of  action  cannot  exist  without  the  concurrence  of  a  right, 
a  duty,  and  a  default;  Bruner  v.  Martin,  76  Kan.  866,  123  Am.  St. 
Rep.  176,  93  Pac.  166,  14  LJLA.(N.S.)  775,  to  point  that  the  phrase 
"when  the  cause  of  action  has  arisen"  means  exactly  the  same  aa  if  the 
statute  had  said  "when  a  cause  of  action  has  accrued." 

Cited  in  reference  notes  in  123  Am.  St.  Rep.  179,  to  point  that  the 
words  **when  a  cause  of  action  has  arisen"  as  used  in  the  statute  of 
limitations,  should  be  construed  to  mean  when  jurisdiction  exists  in 
the  courts  of  a  state  to  adjudicate  between  the  parties  upon  the  par- 
ticular cause  of  action,  if  properly  invoked,  or,  in  other  words,  when 
the  plaintiff  has  the  right  to  sue  upon  the  particular  cause  of  action, 
without  regard  to  the  place  where  it  had  its  origin;  4  L.RA.(N.S.) 
1029,  where  note  was  executed  in  California  by  a  firm,  one  of  the  par- 
ties at  all  times  a  resident  of  that  state  and  one  at  all  times  a  resi- 
dent of  New  York,  waa  available  in  action  brought  in  court  of  New 
York. 

26  Nev.  85-86,  63  Pac.  1125.    STATE  EX  S£L.  COHN  ▼.  HACK. 

Cited  in  Yori  v.  Cohn,  26  Nev.  227,  67  Pac.  313,  in  discussing  show- 
ing necessary  to  procure  writ  of  mandamus. 

26  Nev.  87-81.    STATS  v.  APRIL  FOOL  GOLD  MiniHO  8i  HILLIlfO 
CO. 

No  citation. 

26  Ner.  93-106.    STATE  EX  SEL.  COFFIN  ▼.  HOWELL. 

No  citation. 

26  Nev.  106-112,  64  Pac  513.    IK  RE  ESTATE  OF  SINGLETON. 

Cited  in  Snyder  v.  Murdoek,  26  Utah,  239,  73  Pac.  24,  as  to  jurisdie- 
tion  of  probate  court  to  adjudicate  disputed  rights  against  state. 

26  Ner.  113-127,  65  Pac  7.    STATE  y.  ERNST. 

Cited  in  Hart  v.  Smith,  159  Ind.  196,  96  Am.  St.  Rep.  291,  64  N.  B. 
666,  68  L.ItA.  955,  to  point  that  eourt  will  relieve  from  assessing 
allowance  without  jurisdiction. 

26  Nev.  128-157,  65  Pac  351.    SCHWARTZ  ▼.  STOCK.    See  65  Pac 

357. 

Cited  in  Schwartz  v.  Stock,  26  Nev.  156,  66  Pac.  357,  to  point  that 
answer  in  case  presented  same  issue  and  record  presents  same  ques- 
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tions  passed  upon  in  principal  case  with  one  exception;  Finnegan  t. 
Ulmer,  104  Pac  (Ney.)  18,  to  point  that  exception  must  be  particu- 
larly stated  in  court  below  to  be  considered  on  appeal;  Kramer  ▼. 
Gille,  140  Fed.  684,  as  to  tests  as  to  whether  measure  of  damages 
under  two  pleadings  is  same  and  whether  same  evidence  will  sustain 
allegation  of  the  two  pleadings. 

Changing  complaint  —  Introdncing  new  canse  of  action.  —  Cited  in 
reference  note  in  3  LJtJL.(N.S.)  279,  to  point  that  the  changing  of  a 
complaint  to  recover  live  stock  which  was  in  possession  of  defendant's 
testator  at  the  time  of  his  death,  drawn  upon  the  theory  that  the 
plaintiff  was  sole  owner  of  the  animals  claimed,  by  an  amendment 
alleging  that  in  the  past  the  plaintiff  and  deceased  united  in  one  com- 
mon herd  their  respective  flocks,  and  agreed  to  own  them  in  the  same 
proportions  thereafter,  introduces  a  new  and  distinct  cause  of  action, 
and  lets  in  the  defense  of  the  statute  of  limitations. 

26  Vev.  168-176,  99  Am.  St  Rep.  684,  65  Pac.  373.    FOULKS  ETC. 

MOTOR  CO.  ▼.  TRIES. 

Cited  in  reference  note  in  124  Am.  St.  Rep.  937,  to  point  that  one 
who,  without  knowledge  of  the  truth  or  falsity  of  a  material  repre- 
sentation makes  it  with  intent  that  another  shall  act  thereon,  which 
he  does,  is  guilty  of  fraud  in  legal  contemplation,  if  the  representa- 
tion turns  out  to  be  false,  as  much  as  if  he  knew  it  was  untrue  when 
he  made  it. 

26  Ner.  176-181.    BONSLLI  t.  JONES. 
No  citation. 

26  Nev.  183-196.    SPRINGER  ▼.  COLPATH. 
No  citation. 

26  Nev.  196-205,  99  Am.  St.  Rep.  688,  65  Pac.  802.    STATE  r.  DOUG- 
LAS. 

Indictment  for  larceny  of  stock  —  Ownership  varions.  —  Cited  in 
State  V.  Mjelde,  29  Mont.  495,  76  Pac.  89,  to  point  that  an  indictment 
charging  stealing  of  stock  from  various  owners  and  stating  names  of 
owners  specifying  number  of  animals  belonging  to  each  owner  is  not 
bad  for  duplicity. 

Stealing  from  several  owners  —  Prosecution.  —  Cited  in  reference 
notes  in  124  Am.  St.  Rep.  638,  and  in  129  Am.  St.  Rep.  18,  to  point 
that  the  stealing  of  the  property  of  different  persons  at  the  same  time 
and  place,  and  by  the  same  act,  may  be  prosecuted,  at  the  pleasure 
of  the  state,  as  one  offense  or  several  distinct  offenses. 

26  Nev.  206-230,  65  Pac  945,  67  Pac.  21^    TORI  ▼.  CORN. 

ated  in  Tori  v.  Cohn,  26  Nev.  227,  67  Pac.  212,  to  point  that  easo 
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was  reycraed  bconac  eontfamanee  should  hare  been  granted;  Joseph- 
son  T.  SigfussoD,  13  N.  D.  317,  100  N.  W.  704,  to  point  that  retying 
OB  promise  of  party  to  aet  as  witness  is  not  practicing  ordinary  ohB- 
gationa  as  a  rule. 

26  Ver.  230-242.    SOUTHERN  DEVELOPMENT  GO.  ▼.  DOUGLAS. 

No  citation. 

26  Ner.  243-246.    EX  PASTE  McMAHOK. 
No  citation. 

26  Ner.  246-253,  66  Pac  744.    HASDIN  ▼.  6UTHSIS. 

Msndsnins.  — ated  in  State  t.  Curler,  26  Nev.  356,  67  Pae.  1077, 
to  point  tliat  mandamus  will  lie  to  compel  officer  or  tribunal  exercising^ 
judicial  functions  to  act,  but  not  for  purpose  of  reviewing  or  correct- 
ing  judicial  acts,  however  erroneous  followed  in  Dangberg  ▼.  Board 
of  County  Commissioners,  27  Ner.  474,  77  Pac.  986,  on  point  subordi- 
nate body  can  be  directed  to  act,  but  not  how  to  act  in  a  matter  re- 
garding which  it  has  a  discretion;  cited  in  State  t.  Boerlin,  30  Ner. 
477,  98  Pac.  404,  to  point  that  mandamus  will  not  lie  to  review,  regu- 
late, revise,  or  annul  the  official  discretion  or  judgment  of  the  board 
of  county  commissioners  after  they  have  once  heard,  considered,  and 
finally  exercised  their  discretion  and  judgment,  no  matter  whether  said 
exercised  discretion  and  judgment  is  erroneous  or  excessive. 

26  Ner.  253-258,  66  Pac.  743.    STATE  EX  REL.  COHN  ▼.  NEVADA 
FIRST  JUD.  DIST. 

Costs.  — Cited  in  Linville  v.  Scheeline,  30  Nev.  Ill,  93  Pac.  227,  to 
point  that  in  order  to  recover  costs,  party  must  come  within  provi- 
sions of  statute,  and  if  he  fails  to  file  cost  bill  within  time  prescribed, 
he  is  deemed  to  have  waived  his  rights. 

Certiorari.  —  Followed  in  Kapp  v.  District  Court,  103  Pac  (Nev.) 
236,  and  State  v.  Second  Judicial  Dist.  Court,  106  Pac.  (Nev.)  1024, 
on  writ  of  certiorari  inquiry  of  court  will  not  extend  further  than  to 
determine  whether  inferior  tribunal  has  jurisdiction  to  make  order 
complained  of;  Kspp  v.  District  Court,  103  Pae.  (Nev.)  239,  to  point 
that  supreme  court  will  not  on  certiorari  annul  an  order  pendente  lite 
where  trial  court  is  vested  with  jurisdiction  and  has  discretion  to  make 
allowance  complained  of. 

26  Nev.  259-273.    PETERS  v.  JONES. 
No  citation. 

26  Nev.  273-278,  66  Pac  822.    STATE  EX  REL.  DIXON  ▼.  VAN  PAT- 
TEN. 
Followed  in  State  ▼.  Gayhart,  26  Nev.  278,  66  Pac.  1087,  the  ftusts 


en  NOTES  ON  NEVADA  REPORTS.     26  Nev.  278-367 

being  similar;  cited  in  State  t.  Gayhart,  26  Nev.  279,  68  F^ie.  114, 
aa  to  whether  fees  of  witness  shall  be  stricken  out  becauae  he  was 
party  to  proceedings  in  principal  case. 

26  Hev.  278-280.    STATE  EZ  RSL.  POHL  y.  6ATHART. 
No  citation. 

26  NeT.  281-283.    EX  PARTS  DOTLE. 

No  citation. 

26  Hey.  284-297.    CARDELLI  ▼.  COMSTOCK  TUNNEL  CO. 
No  citation. 

26  Ney.  299-331,  99  Am.  St.  Rep.  692,  67  Pac.  914.    WALSH  t.  WAL- 
LACE. 

DiyersioB  of  water.  —  Cited  in  Miller  ft  Lux  v.  Rickey,  127  Fed.  585, 
in  discussing  lawfulness  and  reasonableness  of  diversion  of  water. 

Appropriation.  —  Cited  in  reference  note  in  101  Am.  St.  Rep.  966, 
to  point  that  a  prior  appropriator  of  the  water  of  a  natural  stream 
secures  a  property  right  therein. 

Riparian  rights.  —  Cited  in  reference  note  in  108  Am.  St.  Rep.  689, 
to  point  that  the  doctrine  of  riparian  rights  does  not  prevail  in  many 
•f  the  western  states. 

26  Nev.  332-346.    RENO  MILL  h  LUMBER  CO.  v.  WESTERFIELD. 
No  citation. 

26  Nev.  347-357,  67  Pac.  1075.    STATE  EX  REL.  OFFICE  ETC.  MFG. 
CO.  V.  CURLER. 

Mandamus.  — Cited  in  State  v.  Mack,  26  Nev.  441,  69  Pac.  863,  to 
point  that  mandamus  is  a  civil  remedy,  with  the  qualities  and  at- 
tributes of  a  civil  action;  followed  in  Dangberg  v.  Board  of  County 
Commissioners,  27  Nev.  474,  77  Pac.  986,  on  point  subordinate  body 
can  be  directed  to  act  but  not  how  to  act  regaiding  matter  in  which 
it  can  exercise  discretion;  cited  in  Kams  v.  State  Bank  &  Trust  Co. 
101  Pac.  (Nev.)  668,  to  point  that  on  appeal  of  constitutionality,  ques- 
tion will  not  be  determined  unless  absolutely  necessary  to  properly 
dispose  of  case. 

Cited  in  reference  note  in  125  Am.  St.  Rep.  502,  to  point  that  man- 
damus will  not  issue  to  compel  a  court,  board  or  tribunal  to  do  any 
act  involving  the  exercise  of  judgment  or  judicial  discretion. 

26  Nev.  357-367,  68  Pac.  294,  69  Pac.  104^    STATE  v.  NEVADA  C. 
R.  CO. 

Taxation  —  Valuing  railroad  for.  — Cited  In  State  v.  Nevada  etc.  R. 
C6.  28  Nev.  218,  113  Am.  St.  Rep.  834,  81  Pae.  106,  to  point  that  in 
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deienniiujig  anniutl  net  ineome  of  railrcMid,  imxes  ahoold  fm  dtdoetai 
MM  part  of  ezpenaes  of  opermtion. 

26  Vet.  369-372.    T0SSETS09  ▼.  BOWMAH. 

No  dtation. 

26  Her.  373-381.    STATE  EX  RSL.  KETZHETES  ▼.  DAVia 
No  citation. 

26  Her.  382-387,  69  Pac  8.    60TELU  ▼.  CASBELLL 

Award  of  water.  —  Cited  in  Twaddle  ▼.  Winters,  29  Ker.  103,  8S 
Pac  283,  to  point  that  award  of  water  is  limited  to  heneficial  use  at 
such  times  as  it  is  needed. 

26  Ner.  387-393.    PRICE  ▼.  WARD. 
No  citation. 

26  Her.  396-415.    WEDEKIHD  ▼.  BELU 
No  citation. 

26  Hev.  415-430,  69  Pac  85&    TAYLOR  ▼.  HEVADA-CALEPORHIA- 
OREGOn  R.  CO. 

Damages  for  personal  injnries  —  Court  ought  not  interfere.  —  Cited 
in  Burch  v.  Southern  Pac  Co.  104  Pac.  (NeT.)  229,  there  being  no  ab- 
solutely fixed,  legal  rule  of  compensation  in  damages  for  personal  in- 
juries appellate  court  ought  not  to  interfere  with  verdict  unless  it 
clearly  appears  there  has  been  a  mistake  of  principles,  or  some  im- 
proper motive  or  basis  indicating  prejudice  on  part  of  jury. 

DefectiTe  appliances  or  premises,  assumption  of  risk.  — Cited  in 
Burch  ▼.  Southern  Pac.  Co.  104  Pac  (Nev.)  236,  and  Burch  v.  Southern 
Pac  Co.  140  Fed.  272,  to  point  tliat  general  rule  is  servant  noticing 
defect  in  machinery  complains  to  master  who  promises  to  remedy 
same,  servant  may  in  reliance  upon  promise  continue  services  for  a 
reasonable  time  without  assuming  risk,  providing  danger  is  not  of  so 
eminent  a  character  that  penion  of  ordinary  prudence  would  refuse  to 
continue  services;  Burch  v.  Southern  Pac.  Co.  104  Pac  (Nev.)  239, 
sustaining  instruction  of  court  as  to  assumption  of  risk;  Atchison 
etc.  Ry.  Co.  v.  Sledge,  68  Kan.  327,  74  Pac  1113,  to  point  that  in  action 
by  servant  against  master  for  damages  for  injuries  occasioned  through 
defective  appliance,  it  is  question  for  jury  to  determine  whether  it  is 
HO  serious  a  prudent  person  would  not  continue  in  performance  of 
work  required;  Andrecsik  v.  New  Jersey  Tube  Co.  73  N.  J.  L.  670, 
63  Atl.  721,  4  L.R.A.(N.S.)  916,  in  discussing  when  servant  assumes 
risk  where  premises  known  to  be  out  of  repair. 

(^ted  in  reference  note  in  98  Am.  St.  Rep.  316,  to  point  that  where 
master  has  knowledge  of  a  defect  and  promises  to  repair  it,  the  bsttt 
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aat  nmy  rely  thereon  and  continue  to  use  the  appliance  for  a  reason- 
able time»  not  assuming  the  risk  or  being  guilty  of  contributory  negli- 
gence in  so  doing,  providing  the  danger  is  not  so  imminent  that  a  rea- 
sonably prudent  man  could  not  continue  to  work  therewith. 

26  Ner.  430-444,  69  Pac.  862.    STATE  EX  RSL.  BULLION  &  EXCEL 
BANK  ▼.  MACE. 

Cited  in  reference  note  in  123  Am.  St.  Rep.  297,  to  point  that  third 
party  entitled  to  intervene  in  opposition  to  an  applicant  for  a  writ  of 
mandate. 

26  Ner.  444-460,  69  Pa&  861.    RICKARD  ▼.  6EACH. 

Cited  in  reference  note  in  19  L.R.A.(N.S.)  126,  as  to  effect  of  spe- 
cific application  of  payment  to  last  item  of  open  account  upon  running 
of  statute  of  limitatioa. 
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S7  Ner.  83-^4a    WEIGHT   t.   BOASB   COTTNTT   COICSS   WASHQB 
COUWTY. 
No  dtatioa. 

27  Hey.  41-66,  71  Pac  532.    STATB  ▼.  BUSALLL 

Appeal  —  Conflict  in  evidence.  —  Followed  in  Roberti  ▼.  Anderson, 
27  Nev.  403,  76  Pac  32,  on  point  that  in  case  of  conflict  of  evidence, 
verdict  of  jury  will  not  be  set  aside,  if  there  is  any  substantial  evi- 
dence to  support  it;  State  v.  Thompson,  101  Pac.  (Nev.)  660,  on  point 
that  where  evidence  is  conflicting  verdict  will  not  be  disturbed  if  there 
la  substantial  evidence  to  support  it. 

Misconduct  in  argument  —  Answering  remarks.  —  Cited  in  State  ▼. 
Williams,  28  Nev.  417,  82  Pac.  367,  discussing  action  of  trial  court  sus- 
taining alleged  objectionable  remarks  on  ground  that  they  were  in 
answer  to  what  opposite  attorney  had  said  in  argument  and  must  be 
presumed  to  have  been  justified  in  reply. 

Juryman  —  Doubts  settled  in  favor  of  accused.  —  Cited  in  State  v. 
Williams,  28  Nev.  409,  82  Pac.  364,  to  point  that  condition  of  juror'a 
mind  should  be  determined  from  the  whole  of  his  examination  and 
doubts  should  be  resolved  in  favor  of  accused. 

Wrongfully  sustains  challenge  to.  —  Cited  in  State  v.  Williams, 

102  Pac.  (Nev.)  976,  to  point  that  where  trial  judge  sustains  challenge 
to  trial  juror  and  excuses  him  without  cause  no  prejudicial  error  re- 
sults because  defendant  is  entitled  to  fair  jury  only  and  not  to  any  par- 
ticular person  on  jury. 

Instruction  —  Refusal  to  give.  —  Cited  in  State  v.  Johnny,  29  Nev. 
224,  87  Pac.  9,  in  sustaining  court  in  refusal  to  give  instructions 
asked;  Burch  v.  Southern  Pac.  Co.  104  Pac.  (Nev.)  289,  to  point  that 
it  is  not  error  in  court  to  refuse  to  give  instruction  in  question  of 
counsel  which  has  already  been  covered  in  other  instructions  given. 

676 
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27  Ner.  57-59.    EX  I'ASTE  FINNE6A1I. 
No  citation. 

27  NeT.  61-70.    STATE  EX  RBL.  MILES  ▼.  WEDOE. 
No  citation. 

27  HeY.  71-87,  103  Am.  St.  Rep.  747,  73  Pac.  528,  63  LJBiJL  337.    WAL- 
LACE ▼.  MAYOR  ETC.  OF  RENO. 

Supreme  power  of  soyemment  —  Cited  in  Ex  parte  Boyce,  27  Ner. 
332,  75  Pac  3,  66  L.RJL  54,  Pyramid  L.  &  S.  O).  t.  Pierce,  30  Ney. 
252,  95  Pac.  215,  to  point  that  people,  and  through  them  the  legislature, 
has  supreme  power  in  all  matters  of  government  where  not  restricted 
by  constitutional  limitations. 

Permit  or  license  —  Summary  revocation.  —  Cited  in  State  ▼.  Durein, 
70  Kan.  12,  (78  Pac.  152)  15  L.RA.(N.S.)  952,  to  point  that  statutes 
authorizing  summary  revocation  of  permit  are  valid;  People  v.  Depart- 
ment of  Health,  189  N.  Y.  194,  82  N.  E.  189,  13  LJLA.(N.&)  899, 
to  point  that  board  of  health  has  power  to  issue  or  revoke  permits  to 
sell  milk  in  exercise  of  their  best  judgment  upon  or  without  notice, 
based  upon  information  obtained  through  own  agents  and  their  act 
is  not  subject  to  review,  either  by  appeal  or  certiorari ;  City  of  Portland 
V.  Cook,  48  Ore.  555,  87  Pac.  774,  9  L.R.A.(N.S.)  736,  to  point  that 
license  to  manufacture  or  sell  intoxicating  liquors  does  not  create  a 
contract  and  privilege  may  be  annulled  before  expiration  of  term  for 
which  given;  State  v.  Superior  Court,  44  Wash.  531,  87  Pac.  819,  to 
point  that  mayor  and  council  may  act  ex  parte  and  arbitrarily  at 
times,  within  their  discretion  and  their  acts  not  reviewable. 

Cited  in  reference  notes  in  112  Am.  St.  Rep.  443,  to  point  that  the 
regulation  of  the  sale  of  intoxicating  liquors  is  wholly  within  the  police 
power  of  the  state  to  be  exercised  in  such  manner  as  it  deems  proper, 
as  such  sale  is  not  one  of  the  privileges  or  immunities  of  citizenship 
^aranteed  by  constitutional  provisions;  123  Am.  St.  Rep.  99,  a 
license  to  sell  liquor  may  be  revoked  without  notice;  13  L.RJL(N.S.) 
895,  section  of  act  incorporating  city  of  Reno  which  specified  that  the 
city  council  should  have  power  '^to  fix  and  regulate  a  license  upon,  and 
regulate,  all  characters  of  business  conducted  within  the  corporate 
limits,  and  to  license,  regulate,  prohibit,  or  prescribe  the  location  of 
saloons  or  barrooms;"  and  the  sections  of  the  general  law  which  au- 
thorized all  city  councils  and  licensing  boards  "to  revoke,  withdraw, 
and  discontinue  any  business  license  where  there  is  reason  to  believe 
that  such  business  is  a  nuisance,  a  menace  to  the  public  health,  or  det- 
rimental to  the  peace  or  morals;  provided  that  such  revocation,  with- 
drawal, or  discontinuance  shall,  when  the  action  is  taken  on  motion  >f, 
or  at  the  instance  of,  a  member  of  the  board,  be  by  unanimous  con*. 
sent," — were  not  repugnant  to  any  provision  of  the  state  or  repugnant 
to  any  provision  of  the  state  or  Federal  Constitutions. 
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27  Ner.  88-101.    TONKIN  ▼.  WINZELL. 
No  citation. 

27  Ner.  102-106,  73  Pac.  661.    EX  PASTE  WONACOTT. 

Followed  in  Gamble  t.  Distriet  Court,  27  Nev.  246,  74  Pac  632^ 
on  point  that  district  court  of  any  county  can  be  held  only  at  proper 
county  aeat. 

27  NeT.  107-152,  103  Am.  St.  Rep.  759,  73  Pac  759.    SOUTHERN  NEV. 

GOLD  &  S.  Mm.  CO.  ▼.  HOLMES  M.  CO. 

Cited  in  reference  note  in  104  Am.  St.  Rep.  249,  to  point  that  the 
affidayits  of  jurors,  it  is  often  said,  will  not  be  received  to  impeach 
their  verdict. 

27  Nev.  152-156.    KENNEDY  v.  KENNEDY. 
No  citation. 

27  NcT.  156-177,  74  Pac  5.    ESTATE  OF  QUINN.    QUINN  T.  QUINN. 

AppeaL  — Cited  in  Griswold  v.  Bender,  27  Nev.  378,  75  Pac.  162, 
to  point  that  where  there  is  no  statement  on  appeal,  no  bill  of  ex- 
ceptions, and  no  specifications  of  error,  the  certified  copies  of  court 
minutes  not  being  embodied  in  any  statement,  cannot  be  considered; 
State  V.  Langan,  105  Pac.  (Nev.)  569,  to  point  that  question  of  prac- 
tice sought  to  have  determined  in  principal  case  was  not  properly 
presented  to  court  to  be  passed  on;  followed  in  State  v.  Langan,  105 
Pac.  (Nev.)  570,  on  point  that  supreme  court  cannot  review  evidence  to 
determine  sufiSdency  to  support  motion  in  absence  of  statement  for 
new  triaL 

27  Nev.  178-200.    ENNOS  ▼.  SAINE. 

No  citation. 

27  Nev.  220-233,  74  Pac  404.    EAGEB  ▼.  MATHEWSON. 
No  citation. 

27  Nev.  233-249.    GAMBLE  v.  DISTRICT  COUST. 

No  citation. 

27  Nev.  249-257.    STATE  EX  SEL.  CITY  OF  BENO  T.  BOYD. 

No  citation. 

27  Nev.  25S-287.    LEMAIHE  v.  WALSH. 
No  citation. 

27  Nev.  289-298.    STATE  v.  BUSN& 
No  citation. 
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27  Her.  299-369,  75  Pac  1,  65  LJUL  47.    IH  SX  BOYCX. 

LatMKr  law — Ei^t  hoiiii  in  mine,  etc.  —  Followed  in  Ex  pute  Knir, 

28  Nev.  141, 113  Am.  St  Kep.  817,  80  Pac  464,  6  Ann.  Gas.  893,  holding 
Stata.  1893,  p.  33,  impoaing  penalty  on  one  working  more  than  ei^^t 
hoora  a  day  on  mine,  ameltering,  ete.,  oonatitutional;  dted  in  Ek  parte 
Kair,  28  Ney.  144,  113  Am.  St.  Bep.  817,  80  Pae.  466,  6  Ann.  Oaa.  893, 
to  point  that  Missouri  court,  before  knowledge  of  deciaion  in  principat 
case,  held  similar  statute  constitutional;  Ex  parte  Kair,  28  NaT.  429, 
82  Pac  454,  to  point  that  underground  mining,  and  the  ameltering 
melting  and  reduction  of  ores  are  occupations  aubject  to  legislative 
regulation;  Ex  parte  Kair,  28  Key.  431,  82  Pac.  455,  to  point  that  labor 
in  mines,  smelters  and  institutions  for  the  reduction  and  refining  of 
ore  sis  so  hazardoua  and  unhealthy  as  to  justify  legislature  in  lim- 
iting hours  of  labor;  In  re  Chartz,  29  Nev.  112,  124  Am.  St.  Rep.  915, 
85  Pac.  353,  5  L.RJk.(N.S.)  916,  to  point  that  prior  to  filing  petition, 
respondent  was  aware  had  previously  sustained  validity  of  the  enact- 
ment limiting  the  work  of  labor  in  underground  minea,  etc;  Ex  parte 
Tani,  29  Nev.  399,  91  Pac.  141,  13  LJLA.(N.S.)  524,  to  point  that  under 
writ  of  habeas  corpus,  court  will  review  question  of  constitutionality 
of  act  under  which  petitioner  was  convicted  and  if  unconstitutional  will 
discharge  him;  Pyramid  L.  &  S.  Co.  v.  Pierce,  30  Nev.  252,  95  Pac 
215,  to  point  that  legislature  may  make  laws  regarding  matters  with- 
in police  power  and  provide  penalties  for  their  enforcement  and  instead 
of  fine  to  be  paid  may  enact  that  extra  damages  on  attorney's  fees 
in  nature  of  penalty  be  reserved  to  injured  party;  Branson  v.  Industrial 
Workers  of  the  World,  30  Nev.  296,  95  Pac.  361,  discussing  intimidation 
of  employees;  Ex  parte  Pittman,  99  Pac.  (Nev.)  703,  to  point  that 
legislature  may  enact  laws  which  apply  only  to  certain  questions  if 
the  basis  of  classification  is  reasonable;  Missouri  River  Power  Go.  v. 
Steele,  32  Mont.  439,  80  Pac.  1094,  in  construing  §  3698  of  Pol.  Code, 
as  amended  by  Ses.  laws  of  1897,  p.  195. 

C]te<l  in  reference  note  in  113  Am.  St.  Rep.  829,  to  point  that  stat- 
utes limiting  hours  of  labor  in  mines,  smelters  and  institutions  for 
the  reduction  and  refining  of  ores  is  so  hazardous  and  unhealthy  as  to 
justify  the  legislature  in  limiting  the  hours  of  labor  in  those  places. 

27  Ney.  369-37a    6RISW0LD  ▼.  BENDER. 
No  citation. 

27  Ney.  379-395,  75  Pac.  625,  76  Pac.  29.  GOLDEN  t.  MURPHT. 
Later  appeal  103  Pac.  394,  which  has  rehearing  denied  in  105  Pac. 
99. 

Cited  in  Roberti  y.  Anderson,  27  Nev.  404,  76  Pac  32,  to  point  that 
questions  relating  to  weight  of  evidence  are  for  trial  court  and  order 
granting  or  refusing  motion  for  new  trial  on  that  ground,  will  be 
sustained;  Golden  v.  Murphy,  103  Pac  (Nev.)  395,  to  point  that  an 
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order  grantiiig  new  trial  on  ground  yerdict  was  not  in  aooordance 
with  eTidenee  was  affirmed  in  principal  case. 

27  Nev.  396-411.    ROBERTI  t.  ANDERSON. 
No  citation. 

27  Ney.  413-420.    BOWMAN  ▼.  BOWMAN. 

No  citation. 

27  NeT.  421-432,  103  Am.  St  Rep.  772,  76  Pae.  747,  65  LJUL  672,  1 

Ann.  Cas.  765.    PAINTER  ▼.  KAISER. 

Cited  in  Eeden  t.  Kaiser,  '27  Nev.  434,  76  Pac.  1134,  as  inyolving  the 
same  contract  and  legal  principles  as  in  principal  case. 

27  Ner.  432-435,  (Mem.)  76  Pac  1134.    ESDEN  y.  KAISER. 

Followed  in  Kent  y.  Kaiser,  27  Ney.  437,  76  Pac.  1134,  in  reyersing 
judgment  sustaining  demurrer  and  dismissing  the  suit  for  reason 
cases  similar. 

27  Ney.  438-448,  103  Am.  St  Rep.  776,  76  Pac  931,  65  L.RJL  668,  1 
Ann.  Cas.  346.  BARNES  y.  WESTERN  UNION  TEL.  CO.  (See  24 
Ney.  125.) 

Telegram  —  Damages  for  failure  to  send  or  deliyer. — Cited  in 
Western  Union  Tel.  Co.  y.  Hanley,  85  Ark.  267,  107  S.  W.  1169,  as  to 
recovery  of  damages  for  mental  suffering  in  case  of  negligent  failure 
to  deliver  telegraphic  message;  Green  y.  Western  Union  Tel.  Co.  136 
N.  C.  504,  103  Am.  St.  Rep.  968,  67  L.RA.  992,  49  S.  E.  171,  in  dls- 
enssing  liability  of  telegraph  company  for  failure  to  promptly  and 
correctly  transmit  and  deliver  message. 

Cited  in  reference  notes  in  104  Am.  St.  Rep.  834,  to  point  that 
telegraph  companies  are  liable  in  damages,  according  to  the  better 
role*  for  mental  suffering  due  to  their  negligence  in  the  transmission  or 
deliyery  of  messages,  irrespective  of  whether  such  suffering  is  accom- 
panied by  physical  pain  or  injury;  104  Am.  St.  Rep.  878,  damages 
for  mental  suffering  caused  by  negligence  in  flelivering  a  telegram  may 
be  allowed,  notwithstanding  the  absence  of  physical  pain  or  injury; 
111  Am.  St.  Rep.  137,  a  telegraph  company  negligently  failing  to  de- 
liver a  message  from  a  person  in  a  strange  city  and  a  long  distance 
from  home,  asking  for  money,  and  because  of  such  negligence  compelled 
to  make  the  journey  home  on  foot,  is  liable  to  him  in  damages  for 
the  price  of  the  telegram,  wages  or  compensation  for  time  lost  in  reach- 
ing his  home,  price  of  meals  and  lodging  while  he  is  en  route,  and 
for  mental  worry  and  distress  accompanying  his  physical  fatigue  and 
suffering  while  making  the  journey;  113  Am.  St.  Rep.  136,  a  telegraph 
company  is  liable  in  damages  for  mental  suffering,  according  to  the 
better  rule,  due  to  negligence  in  the  transmission  or  delivery  of  a  tele- 
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gram,  whetlier  the  suffering  is  Moompuiied  by  phyrfeal  pain  or  nijvry 
or  not;  114  Am.  St.  Rep.  105,  telegraph  companies  are  liable  in  dam- 
ages, aooording  to  the  better  rule,  for  mental  suffering  due  to  their 
negligence  in  the  transmission  or  deliTsry  of  mesages,  irrespeetire  of 
whether  snch  suffering  is  accompanied  by  physical  pain  or  injmy; 
117  Am.  St.  Rep.  303,  where  on  account  of  the  negligent  failure 
of  a  telegraph  company  to  promptly  deliver  money  to  the  p^yee  of 
a  telegraphic  order,  plaintiff  was  compelled  to  walk  a  distance  of 
seyeral  hundred  miles,  on  foot  to  his  home,  and  the  company  was  held 
liable  in  damages  for  his  mental  suffering  in  addition  to  the  price  of 
the  telegram,  and  the  cost  of  his  meals  and  lodgings  while  en  route; 
123  Am.  St.  Rep.  834,  as  an  authority  binding  upon  the  duty  of  tele- 
graph companies  to  promptly  send  and  deliyer  messages  and  their 
liabiUty  for  failure  so  to  do;  67  LIUL  985,  69  LJI.A.  403,  70  LJLA. 
289,  as  one  of  the  cases  in  the  series  sustaining  the  right  to  reooTer 
damages  for  mental  angoish  on  account  of  default  of  telegraph  com- 
pany; 2  L.R.A.(NJ3.)  1074,  telegraph  company  which  negligently  falls 
to  deliver  a  tel^ram  from  one  in  a  strange  city  a  long  distance  from 
home,  asking  for  money,  by  reason  of  which  failure  he  is  compelled  to 
attempt  to  make  the  journey  on  foot,  is  liable  for  .the  price  of  the 
telegram,  compensation  for  time  lost,  price  of  meals  and  lodging  during 
the  time  he  is  en  route,  and  damages  for  the  mental  worry  and  distress 
accompanying  the  physical  fatigue  and  exertion  caused  by  the  journey. 

27  Her.  449-468;  77  Pac  598.    STATE  t.  ROBERT&    Later  appeal  82 
Pae.  353.    See  82  Pac  100. 

Juror  —  Unqualified  opinion  ezdndea.  —  Cited  in  State  ▼.  Roberts,  28 
NcT.  369,  82  Pac.  100,  and  State  ▼.  Williams,  28  Nev.  407,  82  Pac.  353, 
to  point  that  defendant  secured  a  new  trial  on  former  appeal  because 
juror  who  had  expressed  unqualified  opinion  regarding  guilt  or  inno- 
cence had  been  allowed  to  serve;  State  ▼.  Dwyer,  29  Nev.  445,  91  Pae. 
313,  to  point  that  expressing  an  unqualified  opinion  touchii^  guilt 
or  innocence  of  defendant,  when  subject  chosen  is  based  solely  upon 
newspaper  reporta  is  by  statute  disqualification  of  jurymen. 
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CASES  IN  28  NEVADA 

28  HCT.  85.    m  SS  DOUGLASS  EX  SEL.  STATS,  HSSSOH  T.  DOUG- 
LASS. 
No  dtation. 

28  Her.  36-39.    STATE  EX  REL  MILES  t.  WEDGE. 
No  dtation. 

28  Her.  40-65.    POWELL    ▼«    NEVADA    CAUFOSNIA   h    OBEOON 
RAILWAY. 

No  dtation. 

28  Ney.  65-94.    McKENZIE  ▼.  COSLETT. 
No  citation. 

28  JXtv.  94-110.    WHITE  MACHINE  CO.  ▼.  FOWUOL 
No  dtation. 

28  Her.  110-126,  79  Pac  60.    MITCHELL  ▼.  MITCHELL. 

Relief  not  demanded.  —  Cited  in  Gulling  ▼.  Washoe  County  Bank, 
28  Nev.  487,  82  Pac  802,  to  point  action  of  district  court  in  granting 
relief  not  demanded,  set  aside;  Gulling  t.  Washoe  County  Bank,  29 
Nev.  278,  89  Pac.  33,  construing  Practice  Act,  §  150,  holding  upon 
default  court  has  no  power  to  enter  judgment  for  more  than  relief 
demanded  in  complaint. 

28  Her.  127-149,  113  Am.  St.  Rep.  817,  80  Pac.  463,  6  Ann.  Cas.  893! 
EX  PARTE  KAIR.    Aff'd  on  Rehearing  in  82  Pac.  463. 

Habeas  corpus.  —  Cited  In  re  Chartz,  29  Nev.  112,  124  Am.  St.  Rep. 
916,  86  Pac.  353,  5  L.R.A.(N.S.)  916,  to  point  that  at  time  of  filing 
petition,  respondent  was  aware  the  supreme  court  had  sustained  valid- 
Ky  of  act  limiting  hours  of  labor  in  mills  for  reduction  of  ores,  smelt- 
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eny  etc;  Ex  parte  Tarn,  29  Ner.  399,  91  P^ie.  141,  IS  LJLA.(HJB4 
624,  to  point  that  under  writ  of  habeas  oorptia,  oonrt  will  review  qiw 
tion  of  constitutionality  of  act  under  which  peUttoner  ooavicted  aiii 
if  act  nnoonstitutional  discharge  him. 

CSted  in  reference  notes  in  119  Am.  St.  Rep.  269,  to  point  that  the 
writ  of  habeas  corpus  is  unavailable  to  a  prisoner  after  a  final  judg- 
ment of  conviction,  unless  the  judgment  is  void  as  distinguished  from 
voidable  merely;  120  Am.  St.  Rep.  196,  the  writ  of  habeas  corpos 
can  be  used  to  attack  the  constitutionality  of  a  statute  or  ordinance; 
126  Am.  St.  Rep.  963,  the  writ  of  habeas  corpus  can  be  used  to  attaek 
the  eonstitutionality  of  a  statute  or  ordinance. 

Constitutionalty  of  labor  laws.  —  Cited  in  reference  note  in  117 
Am.  St.  Rep.  144,  as  to  constitutionality  of  statutes  which,  with  the 
avowed  purpose  of  protecting  the  health  and  promoting  the  welfare  of 
certain  classes  of  employees,  place  limitations  upon  the  right  of  em- 
ployers and  employees  freely  to  contract  with  each  other. 

28  Ner.  151-169,  80  Pac  751.    CANDLER  ▼.  WASHOE  LAKE  ETC. 
DITCH  CO.    See  82  Pac  458. 

AppeaL  —  Cited  in  Finnegan  v.  Ulmer,  104  Pac.  (Nev.)  18,  to  poini 
where  there  is  no  assignment,  judgment  not  supported  by  evidence, 
and  no  motion  for  new  trial,  no  statement  on  motion  for  new  trial 
under  which  evidence  could  be  reviewed  by  trial  or  appellate  court, 
questioned  whether  evidence  supports  judgment  cannot  be  considered 
on  appeaL 

Irrigation  —  Damages  for  failure  to  furnish  water.  —  Cited  in  refer- 
ence note  in  12  LJLA.(N.S.)  271,  to  poiii^;  that  where  plaintiff's  crops 
were  seriously  damaged  because  of  a  breach  of  contract  by  defendant 
to  furnish  water  for  irrigation,  it  was  held  that,  where  it  appears 
that  the  crops  have  been  entirely  destroyed,  or  nearly  so;  and  where 
there  appears  to  be  a  reasonable  certainty  and  they  would  have  ma- 
tured but  for  the  wrongful  act  of  the  defendant, — ^the  measure  of  dam- 
ages would  be  to  allow  the  plaintiff  their  probable  yield  under  proper 
cultivation,  the  value  of  the  yield  when  matured  and  ready  for  market, 
and  deducting  therefrom  the  estimated  expense  of  producing,  harvest- 
ing, and  marketing  them,  and  also  deducting  the  value  of  any  portiOD 
of  the  crops  that  may  have  been  saved. 

28  Nev.  169-185.    ADAMS  ▼.  CHILD. 
No  citation. 

28  Nev.  186-220,  113  Am.  St.  Rep.  834,  81  Pac  99.    STATE  t.  HE- 
VADA  CENT.  R.  CO. 

Taxing  franchise.  —  Cited  in  reference  notes  in  121  Am.  St  Rep. 
570,  122  Am.  St.  Rep.  270,  as  to  taxation  of  franchises  and  easements 
of  public  service  corporations. 
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2S  Vev.  220-221»  80  Pae.  107a    McKBNZIB  t.  COSLXTT.    78  Pae. 
•78. 

Cotta.— Cited  in  Candler  t.  Waahoe  eto.  Diteh  Co.  28  Ker.  428,  82 
Fae.  458»  to  point  that  oosta  are  recoyerable  in  punuanee  of  proviaiona 
of  atatnte  or  rule  of  coorty  only. 

28  Hey.  222-234,  81  Pae.  41.    DSVXNCSHZI  t.  CASSIHKLLL    Re- 
heaxinc  denied  in  81  Pae.  449. 

Appeal  —  Conflict  in  teatimony.-— Cited  in  Burch  t.  Southern  Pae. 
Co.  104  Pae.  (Nev.)  239,  to  point  where  there  is  substantial  conflict 
in  testimony,  appellate  court  will  not  interfere  unless  upon  all  the 
evidence  it  is  clear  a  wrong  eondnaion  was  reached. 

28  Her.  238-253,  81  Pae.  43.    SCHLITZ  BREWING  CO.  t.  ORIMMOH. 

Liability  of  principal  for  acta  of  agent.  —  CSted  in  Traverse  v.  Bar- 
rett, 30  Nev.  408,  97  Pae.  128,  as  to  holding  principal  for  acts  of  pur- 
ported airents;  Lund  v.  Washoe  County,  101  Pae.  (Nev.)  662,  discussing 
power  of  engineer  appointed  by  county  commissioner  to  supervise  re- 
pairing of  bridges  to  binding  county  by  requiring  contractor  to  per- 
form extra  work  imcalled  for  in  contract. 

28  Nev.  253-264,  81  Pae.  153.    JUMBO  MIN.  CO.  t.  ESMERALDA 
COUNTY  DIST.  CT. 

Trial  nnder  invalid  statute  —  AppeaL  ^  Cited  in  Chapman  t.  Justice 
Court,  29  Nev.  168,  86  Pae.  663,  to  point  that  if  a  justice  proceeds  to 
try  a  case  upon  the  theory  that  a  statute,  which  is  involved  in  the 
action,  is  valid  when  it  is  not,  a  judgment  rendered  in  the  caae  may 
be  void,  but  the  right  of  appeal  would  still  lie. 

28  Nev.  265-271.    ANDREWS  t.  COOK. 

No  citation. 

28  Nev.  273-279.    DEVENCENZI  ▼.  CASSINELLL 

No  citation. 

28  Nev.  280-299,  113  Am.  St.  Rep.  854,  81  Pae.  875,  1  LJUL(N.S.) 
843,  6  Ann.  Cas.  982.    BELL  ▼.  FIRST  JUD.  DIST.  CT. 

Writ  of  prohibition.  —  Cited  in  Turner  v.  Langan,  29  Nev.  284,  88 
Pae.  1089,  to  point  that  principal  case  quotes  with  approval  from  Wal- 
eott  V.  Wells,  21  Nev.  61,  24  Pae.  368,  37  Am.  St.  Rep.  478,  9  L.R.A. 
69,  to  effect  a  writ  of  prohibition  is  an  extraordinary  remedy  and 
should  be  issued  only  in  cases  of  extreme  necessity;  Moore  y.  Orr,  30 
Nev.  460,  98  Pae.  398,  to  point  that  where  trial  court  without  jurisdic- 
tion to  proceed  by  original  indictment  against  petitioner,  prohibition  is 
appropriate  remedy;  Golden  v.  Averill,  101  Pae.  (Nev.)  1027,  to  point 
that  writ  of  prohibition  Is  appropriate  remedy  where  court  appointing 
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receiver  of  corporation  had  no  jurisdiction  of  proceedings  becaase  nec- 
essary parties  not  before  court;  State  ▼.  State  Bank  A  Trust  Oo.  105 
Fftc.  (NcT.)  667,  reaffirming  on  rehearing  construction  in  principal  case 
of  §  17  of  article  IV  of  constituticm. 

28  Her.  800-304.    STATE  t.  HANCOCK. 
No  citation. 

28  NcT.  305-350,  78  Pae.  978.    POWELL  t.  NEVADA  ETC.  S.  CO. 
AiPd  on  Rehearing,  78  Pac.  978L 

Rehearing  —  What  considered.  —  (Sted  in  Brandon  y.  West,  29  Nev. 
140,  86  Pac.  450,  and  Brandon  t.  West,  29  Nev.  142,  88  Pac  141,  to 
point  that  no  new  ground  or  position  not  taken  in  argument  submitting 
case,  or  question  waived  by  silence,  can  be  considered  on  petition  for 
rehearing;  Pacific  States  Savings  etc  Co.  v.  Dubois,  11  Ida.  349,  83 
Pac.  523,  to  point  that  question  of  rank  or  class  of  several  laborers, 
mechanics,  or  material  men's  liens,  not  being  raised  on  original  hearing 
cannot  be  considered  on  rehearing. 

Damages  assessed  by  jury — Not  disturbed,  when. -—Cited  In  Burch 
V.  Southern  Pac.  Co.  104  Pac  (Nev.)  229,  to  point  that  where  the  law 
furnishes  no  rule  for  measure  of  damages,  their  assessment  is  peculiar- 
ly within  province  of  jury  and  court  will  never  interfere  with  verdict 
merely  on  ground  of  excess. 

28  Nev.  350-380,  82  Pac  100.    STATE  t.  ROBERTS.      Later  appeal 
82  Pac  353.    See  27  Nev.  449. 

Murder  trial  —  Photograph  as  evidence.— Cited  in  reference  note  in 
114  Am.  St.  Rep.  438,  to  point  that  photograph  showing  wounds  of 
deceased,  are  admissible  in  murder  triaL 

28  Nev.  380-394.    STATE  v.  LEE. 
No  citation. 

28  Nev.  395^421.    STATE  v.  WILLIAMS. 
No  citation. 

28  Nev.  422-424,  82  Pac  45a    CANDLER  v.  WASHOE  LAKE  ETC. 
DITCH  CO.    See  80  Pac  751. 

Appeal  —  Adjusting  costs  on. — Cited  in  Brandon  v.  West,  28  Nev. 
509;  83  Pac.  329,  adjusting  costs  on  appeal  where  reporter's  fee  in 
transcript  for  typewriting  briefs  under  rule  VI  in  decision  in  principal 
case. 

Irrigation — Damage  for  failure  to  furnish  water.  —  Cited  in  refer- 
ence note  in  12  L.R.A.(N.S.)  271,  to  point  that  where  plaintiff's  cropa 
were  seriously  damaged  because  of  a  breach  of  contract  by  defendant 
to  furnish  water  for  irrigation,  it  was  held  that,  where  it  appt^s  that 
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the  crops  hare  been  entirely  destroyed,  or  nearly  so;  and  where  there 
appears  to  be  a  reasonable  certainty  that  they  would  have  matured 
but  for  the  wrongful  act  of  the  defendant, — ^the  measure  of  damages 
would  be  to  allow  plaintiff  their  probable  yield  under  proper  cultiva- 
tion/ the  value  of  the  yield  when  matured  and  ready  for  market,  and 
deducting  therefrom  the  estimated  expense  of  producing,  harvesting, 
and  marketing  them,  and  also  deducting  the  value  of  any  portion  of 
the  crops  that  may  have  been  saved. 

28  Ney.  425-439,  82  Pac.  453.    £X  PARTE  KAIR.    Afi'g  on  Rehear- 
ing, 80  Pac  463. 

Labor  Laws.  —  Cited  in  reference  note  in  12  L.RJL(N.S.)  1136,  as 
to  constitutionality  of  Nevada  statute  limiting  hours  of  labor  in  mines, 
etc. 

28  Her.  440-448,  82  Pac.  614.    STATE  ▼.  LAWRENCE. 

Appeal — Failure  to  object  in  trial  court.— Cited  in  Kams  t.  State 
Bank  ft  Trust  Co.  101  Pac.  (Nev.)  668,  to  point  that  where  no  objec- 
tion was  made  or  exception  taken  to  ruling  on  evidence  in  lower  courts 
and  cannot  be  considered  on  appeal. 

28  Nev.  450^90.    GULLING  ▼.  WASHOE  COUNTT  BANK. 

No  citation. 

28  Nev.  491-500.    IN  RE  KELLT. 
No  citation. 

28  Nev.  500-511,  83  Pac.  327.    BRANDON  v.  WEST.    See  85  Pae.  449; 

also  88  Pac.  140. 

Cited  in  Brandon  v.  West,  29  Nev.  141,  88  Pac.  140,  as  to  statement 
of  facts  of  law  controlling  rights  of  parties  being  contained  in  opinion 
in  principal  case;  Brandon  t.  West,  29  Nev.  146,  88  Pac.  142,  as  to 
opinion  of  Fitzgerald,  C  J.,  In  dissenting  opinion  in  principal  casew 
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»  Rer.  48-49,  88  Pae.  830.    STATE  t.  LOVELACE. 

IndictmeBt  —  Reqniiitet  and  fiiiBdency  of.  —  Followed  In  State  ▼. 
Hughes,  102  Pac.  (Nev.)  662,  on  point  that  indictment  shall  contain 
"a  statement  of  acts  constituting  offense,  in  ordinary  and  concise  lan- 
guage and  in  such  manner  as  to  enable  person  of  common  understand- 
ing to  know  what  is  intended;"  State  ▼.  Niblett,  102  Pac.  (Nev.)  230, 
sustaining  sufficiency  of  indictment  charging  selling  liquor  to  an  Indian. 

29  Hev.  50-87,  124  Am.  St  Sep.  883,  84  Pac  1061,  6  L.RJL(ir.S.)  545. 
STATE  EZ  EEL.  NEVADA  TITLE  OUASAIITEE  ft  TSUST  CO.  t. 
GRIMES. 

Public  records  —  Sight  to  examine.  — Cited  in  reference  notes  in  124 
Am.  St.  Rep.  912,  to  point  that  persons  having  a  present  or  prospective 
interest  in  real  estate  may  themselves  examine  public  records  in  order 
to  ascertain  the  state  of  the  title  to  the  property  and  to  make  an 
abstract  thereof,  or  they  may  exercise  this  right  through  an  attorney 
or  an  abstract  company.  And  a  corporation  organized  to  furnish 
abstracts  and  insure  titles  has  a  right  to  examine  the  records  and  take 
abstracts  therefrom  in  so  far  as  they  relate  to  current  and  depending 
transactions  in  which  the  corporation  is  employed  by  persons  having 
or  seeking  to  acquire  an  interest  in  property,  the  examination  and  copy- 
ing to  be  made  at  such  times  and  under  such  regulations  as  will  not 
prevent  the  custodian  of  the  records  from  discharging  his  duties  or 
interfere  with  the  right  of  other  persons  having  a  similar  privilege  of 
access  to  the  records;  124  Am.  St.  Rep.  913,  neither  abstract  companies 
nor  individuals  have  any  common -law  right  to  inspect  and  copy  all  the 
records  of  the  county  clerk,  of  the  register  of  deeds,  and  other  public 
records  for  the  purpose  of  compiling  a  complete  set  of  abstract-books 
covering  all  the  property  to  which  the  records  relate,  in  order  to  equip 
their  own  offices  and  place  themselves  in  a  position  thereafter  to  furn- 
ish abstracts  and  guarantees  of  title  therefrom. 

887 
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29  Her.  88-110,  86  Pac  280;  89  Pac  289.    TWADDLE  t.  WIHTSSSw 

Appeal  —  Failure  to  proaecute.  —  Cited  in  Luke  v.  Coffee,  101  Pae. 
(Not.)  556,  to  point  that  where  appellant  has  failed  to  prosecute  appeal 
within  the  year  prescribed  by  law,  motion  to  diamiaa  must  prevaiL 

29  Her.  110-123,  124  Am.  St  Sep.  915,  85  Pac.  352,  5  LJlJL(N.S.)  916. 

IN  fiE  CHASTZ. 

Cited  In  re  Breen,  30  Nev.  182,  93  Pac  1002,  to  point  that  an  at- 
torney had  brief  stricken  from  files,  was  reprimanded  and  warned  and 
charged  with  cost  of  proceedings  for  stating  in  brief  that  in  his  opin- 
ion decisions  favoring  power  of  state  to  limit  hours  of  labor,  on  ground 
of  police  power  were  wrong  and  written  by  men  who  had  never  per- 
formed manual  labor,  or  for  politicians  and  for  politics,  and  that  they 
did  not  know  what  they  wrote  about. 

« 

29  Hey.  127-134.    FOX  ▼.  BERHARD. 
No  citation. 

29  Nev.  135-146,  85  Pac  449;  88  Pac  140.    BRANDON  t.  WEST. 

DiimissaL  —  Cited  in  dis.  op.  of  Talbot,  J.,  in  Adams  ▼.  Rogers,  101 
Pac  (Ney.)  320,  to  point  that  certificate  required  by  rule  3  is  neces- 
sary to  obtain  dismissal;  that  affidavit  cannot  take  place  of  certificate. 

29  Nev.  149-151,  85  Pac   1004.    STATE  EX  REL.  BACHELDER  ▼. 
MURPHT. 

Divorce  —  Insane  person.  —  Cited  in  reference  note  in  130  Am.  St» 
Rep.  853,  to  point  that  suit  for  divorce  may  be  maintained  against  an 
insane  person  for  causes  arising  while  the  party  was  sane,  provided 
that  the  insanity  appears  to  be  permanent  and  incurable,  but  the 
courts  caution  against  undue  haste  under  such  circumstances. 

29  Ner.  152-154,  86  Pac  445.    LUTZ  ▼.  DISTRICT  COURT. 

Contempt.  —  Qted  in  Cline  v.  Langan,  101  Pac  (Nev.)  554,  to  point 
that  proceedings  to  punish  for  contempt  are  quasi  criminal  in  their 
nature,  and  petition  or  affidavit  on  which  based  must  state  facts  show- 
ing contempt  before  court  acquires  jurisdiction  to  punish. 

29  Nev.  154-162,  86  Pac  552;  99  Pac  1077.    CHAPKAN  ▼.  JUSTICE 

COURT  OF  TONOPAH  TOWNSHIP. 

Chapman  v.  Justice  Court,  99  Pac  (Nev.)  1077.  Same  case  on  second 
appeal. 

Certiorari.  —  Followed  in  Gerber  v.  Justice  Court,  29  Nev.  162,  86 
Pac.  555,  dismissing  writ  of  certiorari;  cited  in  Fitchett  v.  Henley, 
102  Pac.  (Nev.)  865,  to  point  writ  of  certiorari  will  not  lie  where  right 
of  appeal  exists;  distinguished  in  Fitchett  v.  Henley,  104  Pac.  (Nev.) 
1066,  on  ground  in  principal  case,  oourt  had  jurisdiction  to  pass  upon 
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&  act  claimed  to  be  uooonsiitutional  and  further  ground  aet  presumed 

K  eonstitutional  until  declared  void  by  court  of  competent  authoritj. 

al 

29  Hey.  162.    6SRBES  t.  JUSTICES*  COURT. 
No  citation. 

t 

29  Nev.  163-169.    STRETCH  t.  MOHTEZUHA  MINIHO  Ca 

^  No  citation. 

d 

^  29  Her.  169-187,  86  Pac  793.    FOX  t.  KTSRS. 

4  Nonsuit.— Cited  in  Burch  v.  Southern  Pac  Co.  104  Fac.  (Ney.)  240, 

g.  discussing  what  must  be  taken  into  consideration  by  court  in  granting 

fl  or  refusing  motion  for  nonsuit. 

29  Rev.  191-203.    STATE  EX  REL.  LAURIZA  ▼.  JUSTICES'  COURT. 
No  citation. 

29  Ner.  203-226,  87  Pac  3.    STATE  ▼.  JOHRRT. 

ETidence  of  confession  —  Error  in  admitting  cured  how.  —  Cited  in 
H  State  ▼.  Williams,  102  Pac.  (Nev.)  977,  to  point  that  error  of  court  in 

ruling  on  objection  to  question  assuming  confession  which  had  been 
pnoTen  is  cured  by  subsequent  proof  of  confession  and  defendant  taking 
stand  and  denying  confession  was  voluntary  but  acknowledging  one 
made  to  witness. 

Discharging  venire.  —  Cited  in  State  v.  Jackman,  104  Pac.   (Nev.) 
^  16,  to  point  that  conceding  for  purposes  of  case,  irregularity  in  man- 

ner in  which  previous  venire  discharged  and  second  drawn,  it  cannot 
^  be  properly  said  there  was  "a  material  departure  from  the  form  pro- 

.  vided  by  statute." 

Instruction.  —  Cited  in  Burch  v.  Southern  Pac.  Co.  104  Pac.  (Nev.) 
239,  to  point  that  it  is  not  error  for  court  to  refuse  to  give  instructions 
in  language  of  council  which  have  already  been  covered  in  other  in- 
structions. 


a 


4 

or 
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29  Rev.  226-228.    EX  PARTE  PATTERSON. 
No  citation. 

29  Rev.  228-244.    HERSHISER  v.  WARD. 
No  citation. 


^  29  Rev.  247-267,  88  Pac  335.    STATE  EX  REL.  EQUITABLE  GOLD 

MIR.  CO.  V.  HURPH7. 

^  Statement  on  appeal.  —  Settling  copy.  — Cited  in  Berry  v.  Equitable 

?r  M.  Co.  29  Nev.  455,  91  Pac.  538,  holding  that  settlement  by  the  district 

^  judge  of  copy  of  statement  on  appeal  instead  of  the  original  is  not 

'•)  fatal  and  copy  can  be  considered  as  original. 

^  44 
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Extendon  of  time.  —  Cited  in  Sherman  ▼.  Southern  Pac.  Go.  102  Pac. 
(Nev.)  259,  diBCUssing  duty  of  court  upon  proper  application  and  in 
proper  cases  to  give  further  extension  of  time  to  counsel  upon  proper 
showing,  an  excusable  neglect,  surprise,  misapprehension,  or  inadvert- 
ence. 

29  Ner.  257-280.    GULUNO  ▼.  WASHOE  COaNTT  EAUK. 

No  citation. 

29  Hev.  281-285.    TURNER  y.  LAN6AN. 
No  citation. 

29  NeT.  286-287,  89  Pac  289.    HART  v.  SPENCER. 

Appeal  —  Statement  on  neoesiary.  —  Followed  in  Smith  t.  Wells 
Estate  Co.  29  Kev.  415,  91  Pac.  316,  on  point  that  aiBdavit  by  appel- 
lant setting  out  proceedings  of  court  insufficient  whero  there  is  no 
certificate  by  judge  that  statement  had  been  allowed  and  was  cor- 
rect; cited  in  dis.  op.  of  Norcross,  J.,  in  Smith  v.  Wells  Estate  Co.  29 
Nev.  420,  91  Pac  318,  to  point  that  what  appellant  designates  as  "affi- 
davit on  appeal'*  is  something  unknown  to  the  practice  and  not  author- 
ized by  any  possible  action  of  the  Civil  Practice  Act. 

Technical  objections  —  Waiver.  —  Cited  in  Kirman  v.  Johnson,  30 
Nev.  152,  93  Pac.  602,  to  point  that  by  failure  to  interpose  objection 
to  record  it  may  be  a  waiver  of  all  technical  objections  but  there  cas 
be  no  waiver  of  essentials  of  record  to  give  court  jurisdiction. 

29  Nev.  288-300.    IN  RE  WATERMAN. 

No  citation. 

29  Nev.  303-306.    TOUNO  ▼.  UPDIKE. 

No  citation. 

29  Nev.  306-320.    PHENIX  ▼.  FRAMPTON. 
No  citation. 

29  Nev.  320-346,  90  Pac.  221,  13  Ann.  Cat.  1122.    STATE  t.  HEN- 
NESST. 

Mnrder  —  Plea  of  self-defense.  —  Cited  in  State  v.  Jackman,  29  Nev. 
409,  91  Pac.  144,  to  point  that  in  murder  cases  where  plea  of  self- 
defense  is  interposed,  determination  by  jury  of  fact  as  to  who  was 
aggressor  is  almost  decisive  of  innocence  or  guilt,  the  degree  is  an  im- 
portant factor  and  threats  against  life  of  defendant  by  deceased,  even 
though  uncommunicated,  are  admissible  and  their  exclusion  is  rever- 
sible error. 

Evidence  of  uncommunicated  threat.  —  Cited  in  State  ▼.  Jack- 
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man,  29  Nev.  410,  91  Pac.  144,  in  discussing  exclusion  of  evidence  of 
uncommunicated  threats  as  error. 

29  Nev.  347-352,  90  Pac.  581.    STSOSNIDSR  v.  TURHXS. 

Strosnider  v.  Turner,  30  Nev.  159  (93  Pac.  503),  same  ease  on  sec- 
ond appeal. 

29  Nev.  352-375,  90  Pac  737,  13  Ana.  Cas.  1173.    EX  PARTE  HED- 
DEN. 

Habeas  corpus.  —  Cited  in  Ex  parte  Tani,  29  Nev.  399,  91  Pac.  141, 
13  LJl.A.(N.S.)  524,  to  point  petitioner  will  be  released  on  habeas 
corpus  from  order  committing  him  for  conteRipt  for  act  not  com- 
mitted in  immediate  view  of  court  when  court  without  jurisdiction 
by  reason  of  failure  to  acquire  affidavit  and  to  cite  offender. 

29  Nev.  375-381,  91  Pac.  135.    PORTEOUS  DECORATIVE  CO.  v.  FEE. 

Mechanics  lien  law  —  Liberally  construed.  —  Cited  in  Tonopah  Lum- 
ber uo.  V.  Nevada  Amusement  Co.  30  Nev.  466,  97  Pac.  639,  to  point 
that  mechanics'  lien  law  should  be  liberally  construed,  and  that  a 
substantial  compliance  with  the  law  is  sufficient  to  create  a  valid  lien. 

29  Nev.  385-402,  91  Pac  137,  13  L.RJL(N.S.)  524.    EX  PARTE  TANL 
No  citation. 

29  Nev.  403-410,  91  Pac  143.    STATE  v.  JACKMAN. 

State  V.  Jackman,  104  Pac.  (Nev.)  14.    Same  case  on  second  appeal. 

29  Nev.  411-420,  91  Pac  315.    SMITH  v.  WELLS'  ESTATE  CO. 

Appeal.  —  Followed  in  Adams  v.  Rogers,  102  Pac.  (Nev.)  699,  on 
point  findings  of  district  court  cannot  be  considered  on  appeal  unless 
embodied  in  statement  of  case;  Hoffman  v.  Owens,  103  Pac.  (Nev.)  414, 
discussing  waiver  of  undertaking  on  appeal;  Henningsen  v.  Tonopah 
etc.  Co.  104  Pac.  (Nev.)  223,  to  point  stipulations  recognizing  appeal 
and  reserving  no  ri^*it  to  move  to  strike  record  from  files  or  dismiss 
appeal,  waives  no  objection  or  motion  to  strike  or  dismiss  on  ground 
copy  of  statement  or  transcript  not  served. 

29  Nev.  421-450,  91  Pac  305.    STATE  v.  DWYER. 

Cited  In  re  Breen,  30  Nev.  170,  93  Pac.  998,  fjo  point  that  in  principal 
case  appeal  from  conviction  of  murder  in  first  degree  in  sentence  of 
death  was  reversed;  In  re  Brcen,  30  Nev.  171,  93  Pac.  998,  and  In  re 
Maestretti,  30  Nev.  189,  93  Pac  1005,  as  to  statement  made  in  oral 
argument  by  attorney  following  point  made  by  attorney -general  in 
his  brief. 
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29  Her.  461-46a    BESET  t.  SQUITABLB  MinHG  CO. 
No  citation. 

29  Nev.  459-464,  91  Pac  737.    STATS  EX  SBL.  BOTSFOSD  t.  LAH- 
GAN. 

Followed  in  Van  Biper  t.  Botsford,  29  Nov.  466,  91  Pac  738,  in  difl- 
missing  appeal;  State  v.  Jumbo  Ext.  Min.  Co.  30  Nev.  201,  94  Pae.  76,  on 
point  that  mandamus  will  not  issue  when  petitioner  has  plain,  speedy 
and  adequate  remedy  at  law;  cited  in  Kapp  v.  Kapp,  99  Pae.  (Nev.) 
1078,  to  point  appeal  to  supreme  court  is  urely  matter  of  statutory  right 
and  unless  authorized  by  statute,  attemted  appeal  confers  no  jurisdiction 
on  court. 

29  Ner.  465.    VAN  SIPES  ▼.  BOTSFOSD. 
No  citation. 

29  Ner.  469-^486.    STATE  EX  SEL.  DAVIS  y.  EGGEBS. 
No  citation. 

29  NeT.  487-506.    STATE  t.  CASSON  ft  COLOBADO  B.  CO. 

No  citation. 

29  NeT.  506-617.    HABBIS  t.  HELENA  GOLD  MINING  Ca 

No  citation. 

29  Nev.  518-551.    HAND  t.  COOK. 

No  citation. 

29  Ner.  552-577,  92  Pac  210.    CHBISTENSEN  ▼.  FLOBISTON  PULP 
ETC.  CO. 

Damages  assessed  by  jury  —  Not  set  aside  when.  —  Cited  in  Bureh 
V.  Southern  Pac.  Co.  104  Pac.  (Nev.)  229,  to  point  where  law  furnishes 
no  rule  for  damages,  their  assessment  is  purely  within  province  of 
jury  and  court  will  never  interfere  with  verdict  merely  on  ground  of 
excess. 

29  Nev.  578-592,  92  Pac  206.    FOBD  v.  CAKPBELL. 

Followed  in  Nash  t.  McNamara,  30  Nev.  143,  93  Pac  412,  on  point 
filing  of  certificate  of  location  is  not  essential  to  validity  of  a  mining 
claim,  but  relates  to  matters  of  proof. 
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CASES  IN  30  NEVADA 

SUPSBUE  COXrST  RULES. 

Kirman  ▼.  Johnson,  30  Not.  160,  98  Pac.  601,  citing  wad  implying 
Rule  Vm. 

30  Nev.  43-03.    COSTBLLO  t.  SCOTT. 
No  citation. 

30  Nev.  93-106,  93  Pac.  227.    ABEL  ▼.  HITT. 

No  citation. 

30  Nev.  106-112,  93  Pac.  225.    LINVILLE  t.  SCHEELIHB. 

Cited  in  Kirman  y.  Johnson,  80  Nev.  160,  93  Pac  601,  discussing 
record  on  appeal. 

Decision  and  finding  — Distinction.— Cited  in  Central  Trust  Co.  t. 
Holmes  ^n.  Co.  80  Nev.  440,  97  Pac.  891,  on  point  that  the  decision 
of  the  court  is  the  announcement  by  the  court  of  its  Judgment,  and 
is  distinct  from  the  findings. 

30  Nev.  113.    LINVILLE  ▼.  CLASK. 
No  citation. 

30  Kev.  114-145,  93  Pac  405.    NASH  t.  McNAHASA. 

Cited  in  Short  v.  Read,  80  Not.  881,  96  Pac  1061,  to  point  that  right 
in  government  land  cannot  be  initiated  by  entry  by  trespass. 

30  Ifer.  146-154,  93  Pac  500,  96  Pac  1067.    BIRMAN  v.  JOHNSON. 

Appeal  —  Cited  in  State  v.  Preston,  80  Nev.  806,  96  Pac.  920,  as  to 
methods  of  taking  appeal  and  questions  to  be  considered  thereon; 
Adams  v.  Rogers,  101  Pac.  (Nev.)  821,  holding  until  trial  judge  signs 
order  from  which  appeal  taken,  if  taken  from  order,  and  in  any  case 
until  clerk  makes  up,  certifies  and  furnishes  appellant  with  record,  he 
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cannot  properly  present  his  case  on  appeal;  followed  in  Adams  r.  Rogers, 
102  Pac.  (Nev.)  €99,  on  point  that  where  no  appeal  is  taken  from  order 
denying  motion  for  new  trial  and  record  presented  for  filing  discloses 
there  was  no  statement  on  appeal  or  bill  of  exceptions  settled  or  filed, 
the  only  thing  appellate  court  can  consider  is  the  jurgment-roll;  State 
y.  Hill,  106  Pac.  (Nev.)  1026,  discussing  record  on  appeal  and  what 
may  be  considered  under  particular  record. 

30  Nev.  155-164.    STROSNIDES  ▼.  TURNER. 
No  citation. 

30  Ner.  164-185,  93  Pac.  997.    IN  RE  BREEN. 

Cited  in  In  Re  Breen,  30  Nev.  186,  93  Pac.  1004,  in  dismissing  pro- 
ceedings; In  Re  Maestretti,  30  Nev.  187  <93  Pac  1004),  as  to  facta 
upon  which  proceedings  were  based;  In  Re  Maestretti,  30  Nev.  191» 
93  Pac.  1005,  in  dismissing  proceedings. 

30  Nev.  186.    IN  RE  BREEN. 
No  citation. 

30  Nev.  187-191,  93  Pac  1004.    IN  RE  MAESTRETTL 

Followed  in  In  Re  Maestretti,  30  Nev.  191,  93  Pac  1006,  in  dismiss- 
ing proceedings. 

30  Nev.  191.    IN  RE  MAESTRETTL 

No  citation. 

30  Nev.  192-206,  94  Pac  74.    STATE  EX  REL.  6LEES0N  v.  JUMBO 
EXTENSION  DITCH  CO. 

Mandamns.  — Followed  in  State  v.  Boerlin,  30  Nev.  477,  98  Pac. 
404,  on  point  mandamus  will  not  lie  where  there  is  a  plain,  speedy  and 
adequate  remedy  at  law;  Turley  v.  Thomas,  101  Pac.  (Nev.)  574,  in 
discussing  when  mandamus  will  lie  to  compel  delivery  of  stock  of 
corporation;  Oliver  v.  Little,  103  Pac.  (Nev.)  241,  to  point  speeifio 
shares  of  stock  cannot  be  recovered  in  an  action  for  specific  perform- 
ance when  they  are  without  any  peculiar  or  unusual  value  and  plain- 
tiff has  inadequate  remedy  at  law. 


30  Nev.  206-224.    STATE  ▼.  PRAT. 

No  citation. 


30  Nev.  225-234.    STATE  EX  REL.  WILLIAMS  t.  DISTRICT  COURT. 

No  citation. 
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80  Netr.  237-256,  95  Pac.  210.    PTSAMID  LAND  &  STOCK  CO.  t. 

PIERCE. 

Followed  in  Ex  Parte  Pittman,  99  Pac.  (Nev.)  703,  on  point  legis- 
lature may  enact  laws  which  apply  only  to  certain  classeB,  if  basis  of 
elassificalion  is  reasonable. 

30  Nev.  257-270,  95  Pac.  351.    PHENIZ  ▼.  BIJELICH. 

Distinguished  in  Fitchett  y.  Henley,  104  Pac.  (Nev.)  1064,  on  point 
that  in  principal  case,  part  of  contract  purported  to  be  a  lease  but 
was  in  fact  an  agreement  of  sale  and  purchaser  had  placed  valuable 
improvements  and  might  be  injuriously  affected  by  failure  to  receive 
title. 

30  Nev.  270-300.    BRANSON     v.     INDUSTRIAL     WORSXRS     OF 
WORLD. 

No  citation. 

30  Nev.  301-310,  95  Pac.  918,  97  Pac  388.    STATE  r.  PRESTON. 

ated  in  Central  Trust  Co.  v.  Holmes  Min.  Co.  30  Nev.  441,  97  Pac. 
391,  as  to  disposing  of  cases  in  supreme  court  on  questions  of  prac- 
tice; State  V.  Brown,  30  Nev.  604,  505,  98  Pac.  875,  to  point  that  rules 
of  practice  are  as  binding  upon  courts  as  upon  litigants. 

30  Nev.  311-312.    STATE  v.  BRONZO. 
No  citation. 

30  Nev.  312-322,  95  Pac.  1001.    TONOPAH  LUMBER  CO.  ▼.  RILET. 

Appeal  —  Substantial  conflict.  —  Followed  in  Wiggins  v.  Pradere,  105 
Pac.  (Nev.)  1025,  on  point  that  where  there  is  substantial  conflict 
in  evidence,  appellate  court  will  not  disturb  verdict  of  jury  or  deci- 
sion of  court. 

30  Nev.  325-336.    STATE  v.  JACK. 
No  citation. 

30  Nev.  337-341,  96  Pac.  930.    FORSYTH  v.  CHAMBERS. 

Forsyth  v.  Chambers,  30  Nev.  341,  96  Pac.  932,  same  case  on  cer- 
tiorari. 

Justices  court  —  Judgment  by  default  before  at  issue.  —  Followed  in 
Golden  v.  Averill,  101  Pac.  (Nev.)  1026,  on  point  judgment  by  default 
entered  by  justice  of  peace  prior  to  time  allowed  by  law  for  defend- 
ant to  answer  is  beyond  jurisdiction  of  court  and  void. 

-^— No  jurisdictioo,  appeal  —  Cited  in  Fitchett  v.  Henley,  104  Pac. 
(Nev.)  1066,  to  point  appeal  from  judgment  of  justice  of  peace  in 
case  in  which  court  had  no  jurisdiction  will  not  confer  jurisdiction  on 
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district  court  in  which  appellate  jnriadictioa  is  mmtt  aa  on|;iiial  jaria- 
diction  ia  jiutiees'  court. 

30  Her.  342-352.    PESSIH6  t.  SEHO  STOCK  BSOKXSAfiB  CO. 

No  citation. 

30  Her.  353-3M.    STATE  t.  GIBSON. 
Vo  dtatioB. 

30  Her.  360-373^  M  Pw.  107X    MARINO  t.  WILUAMSL 

ated  in  Trayeia  ▼.  Barrett,  30  Ner.  408,  97  Fm^  133,  aa  to  holfing 
owner  for  acta  of  purported  agents 

30  Ner.  373-381.    SHORT  t.  READ. 
No  citation. 

30  Ner.  382-390^  96  Pac   1002.    HBTTBL  r.  FIRST  DIST.  COURT. 

Dinoliitiea  of  coxpoimtima.  —  Cited  in  Golden  y.  AreriD,  101  Pac 
(Ner.)  1024,  diecnitiiing  eonatmction  to  be  placed  under  corporation 
law.  State.  1903,  p.  155,  regulating  dinolution  of  eoiporationa  holding 
that  a  sununona  returnable  forthwith  is  a  nullity  and  confers  no  juris- 
diction bj  rirtue  of  its  serriee;  Golden  r.  Arerill,  101  Pac  (Ner.) 
1025,  discussing  procedure  to  be  followed  to  obtain  an  order  for  dis 
solution  of  corporation. 

30  Ner.  391-401,  97  Pac  49,  389.    FLORENCB-GOLDFIELD  M.  CO.  ▼. 
DIST.  COURT. 

Certiorari  —  Followed  in  Kapp  r.  District  Courts  103  Pac  (Ner.) 
236,  and  8Ute  r.  Second  Judicial  Dist.  Court,  105  Psc  (Ner.)  1024, 
on  point  inquiry  on  writ  of  certiorari  will  not  be  extended  further  than 
to  determine  whether  inferior  tribunal  has  jurisdiction  to  make  order 
complained  of. 

30  Her.  402-409,  97  Pac  126.  TRAVERS  ▼.  BARRETT. 

Claim  against  county  —  Showing  necessary.  —  (Sted  in  Land  r. 
Washoe  County,  101  Pac.  (Ner.)  552,  to  point  that  conceding  power  of 
board  of  county  commissioners  to  empower  engineer  to  order  extra 
work,  it  is  incumbent  upon  plaintiff  to  show  that  its  order  was  broad 
enough  to  order  doing  of  the  extra  work. 

30  Her.  409-436.    STATE  EX  RXL.  RTAH  r.  MURPHT. 

No  citation. 

30  Her.  437-441,  97  Pac  89a    CEHTRAL  TRUST  00.  r.  HOLMES 
ILCO. 
Rules  of  practice  — (^ted  in  State  r.  Brown,  30  Ner.  505,  98  Pac 
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875,  to  point  that  rules  of  practice  are  as  binding  upon  courts  as  they 
are  upon  litigants. 

Appeal  —  Failure  to  prosecute.  —  Cited  in  Luke  ▼.  Coffee,  101  Pac. 
(Nev.)  556,  to  point  that  where  appellant  fails  to  prosecute  within  the 
year  prescribed  by  law,  motion  for  dismissal  of  appeal  must  prevail. 

30  Nev.  445-467.    TOHOPAH   LUMBER    CO.    ▼.    HBVADA    AMUSE- 
MENT CO. 
No  dtation. 

30  Her.  458^71,  98  Pae.  3M.    MOOSE  ▼.  ORE. 

Followed  in  Moore  v.  Orr,  30  Nev.  471,  98  Pac.  1186,  and  Dame  v. 
Ott,  30  Ner.  472,  98  Pae.  1136,  in  issuing  writ  of  prohibition  prayed 
for. 

30  Her.  471.    MOOSE  t.  OSS. 
No  citation. 

30  Nev.  472.    DAME  ▼.  OSS. 
No  citation. 

30  Nev.  473-496.    STATE  v.   BOESLIN. 

No  citation. 

30  Nev.  495-605,  98  Pac.  871.    STATS  EX  SEL.  JONES  t.  BSOWN. 

Followed  in  State  v.  Brown,  80  Nev.  505,  98  Pac.  875,  in  diamiaaing 
application  for  writ  of  prohibition. 

30  Nev.  506^06.    STATE  EZ  SEL.  JONES  t.  BSOWN. 
No  citation. 
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